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PREFACE  TO  THE  SECOND  EDITION. 


The  first  edition  of  this  work  was  published  in  1886.  Since 
that  time  radical  changes  have  been  made  in  our  judicial  system 
by  the  amendment  of  the  constitution  and  of  the  Code  of  Civil 
Procedure.  The  right  of  appeal  to  the  Court  of  Appeals  no 
longer  depends  upon  the  amount  involved.  The  jurisdiction  of 
that  court  is  now  limited  to  questions  of  law.  Even  the  right  to 
a  review  of  these  questions  has  been  abridged  in  certain  cases 
and  made  dependent  upon  leave  of  court  in  others.  The 
Superior  City  Courts,  formerly  exercising  both  original  and 
appellate  jurisdiction,  have  been  abolished,  and  their  jurisdiction 
has  been  transferred  to  another  tribunal.  The  Appellate  Division 
of  the  Supreme  Court,  the  successor  of  the  former  General  Term, 
has  been  created  and  made  a  court  of  last  resort  upon  questions 
of  fact,  and  upon  all  questions  upon  affirmance  in  certain  actions. 
Inferior  courts  of  local  jurisdiction  have  been  created  to  take 
the  place  of  other  courts  abolished.  The  statutes  and  rules 
governing  the  procedure  in  the  preparation  for  trial,  upon  the 
trial,  and  upon  appeal,  have  been  amended  to  carry  these  changes 
into  effect,  and  as  a  result  long  lines  of  decisions  rendered  prior 
to  the  adoption  of  the  present  constitution  have  become  to  a 
considerable  extent  obsolete  and  misleading.  These  changes 
have  rendered  necessary  either  the  abandonment  or  complete 
revision  of  all  works  on  practice  published  prior  to  January  ist, 
1895.  This,  and  the  absence  of  any  recent  work  in  this  State 
treating  of  the  subject  of  new  trial  and  appeals,  is  the  writer's 
excuse  for  the  publication  of  this  edition. 
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An  attempt  has  been  made  to  present  in  this  volume  the 
practice  on  appeal  as  it  exists  to-day  under  the  new  Constitution 
and  the  amended  Code.  This  has  rendered  it  necessary  to 
materially  change  the  original  plan  of  the  book,  and  to  re-write 
the  subject  matter.  It  is  the  hope  of  the  writer  that  the  labor 
performed  along  these  lines  has  not  been  in  vain  ;  that  in  the 
present  volume  the  busy  lawyer  may  find  at  least  a  convenient 
collection  of  recent  authorities;  and  that  the  second  edition  may 
receive  as  kindly  criticism  from  the  profession  as  greeted  the 
publication  of  the  first. 

Johnstown,  N.  Y.,  October,  1900. 

EDWIN  BAYLIES. 
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If  any  excuse  is  needed  for  the  publication,  at  this  time,  of 
a  volume  treating  of  proceedings  in  review,  it  is  to  be  found  in 
the  fact  that  at  the  present  day  the  service  of  a  notice  of  appeal 
is  regarded  as  a  part  of  the  ordinary  procedure  in  an  important 
case  ;  that  a  very  considerable  portion  of  the  business  of  the  legal 
profession  is  now  transacted  in  the  appellate  courts;  that  no 
work  treating  of  the  practice  in  those  courts  has  been  published 
in  this  state  during  the  last  ten  years ;  that  during  that  period 
the  Code  of  Civil  Procedure  has  been  enacted,  the  old  Code  has 
been  repealed,  the  rules  of  practice  have  been  so  far  changed  or 
modified  as  to  render  the  re-examination  of  each  question  as  it 
arises,  a  measure  of  ordinary  prudence ;  that  the  many  important 
practice  cases  decided  during  this  period  are  scattered  through 
a  hundred  volumes  of  reports ;  and  that  the  modern  lawyer  can- 
not afford  to  make  extended  examinations  of  mere  questions  of 
procedure. 

The  object  of  this  volume  is  to  present  in  a  convenient 
available  form  the  statutes,  rules  and  authorities  relating  to  the 
review  of  judicial  determinations  in  civil  actions  and  special 
proceedings  in  all  courts  exercising  appellate  jurisdiction.  In 
addition  to  the  statement  of  the  mode  in  which  questions  of  law 
or  fact  are  presented  for  review,  an  attempt  has  been  made  to 
accurately  define  the  limits  of  the  jurisdiction  conferred  upon 
the  appellate  courts,  to  specify  the  orders  which  are  appealable 
or  non-appealable,  to  indicate  what  questions  may  be  reviewed, 
and  to  state  the  principles  governing  the  decision  of  the  courts 
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on  appeals  or  on  motions  for  a  new  trial.  In  the  chapter  on 
costs  the  writer  has  discussed  the  amount  of  costs  recoverable, 
the  cases  in  which  costs  are  discretionary,  or  in  which  they  are 
given  to  the  prevailing  party  as  of  course,  the  right  to  tax 
separate  bills  of  costs,  the  right  to  the  costs  of  successive  trials 
and  appeals,  and  the  construction  given  by  the  courts  to  orders 
awarding  costs. 

In  the  chapter  treating  of  appeals  to  the  General  Term,  the 
provisions  of  the  Code  relating  to  the  submission  of  a  controversy 
without  action  has  been  given,  not  because  they  have  any 
connection  with-the  subject  of  appeals,  but  for  the  reason  that 
the  practice  on  the  submission  is  substantially  the  same  as  that 
on  appeal  to  the  General  Term,  and  could  be  stated  without 
interfering  with  the  plan  of  the  work,  or  materially  increasing 
its  bulk. 

It  is  a  common  criticism  that  works  on  practice  contain  a 
full  statement  of  matters  of  common  knowledge,  and  are 
discreetly  silent  upon  points  not  covered  by  statutes  or  decisions. 
It  is  the  hope  of  the  writer  that  this  volume  will  not  wholly 
escape  that  criticism ;  that  no  purely  original  procedure  has 
been  inserted  in  these  pages ;  that  the  lawyer  in  search  of  an 
authority  to  support  an  established  rule  of  practice  may  find  it 
readily;  that  he  may  not  find  herein  any  rule  not  sanctioned  by 
authority ;  and  that  against  the  defects  he  may  discover  he  will 
set  off  such  matters  as  he  may  find  to  commend,  and  render  his 
judgment  accordingly. 

Johnstown,  June,  1886.  EDWIN  BAYLIES. 
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^  CHAPTER  1. 

REMEDIES  FOR  THE  REVIEW  OF  JUDICIAL 
DETERMINATIONS,  Etc. 

SECTION  I. 

Nature  of  the  Remedy  by  Appeal. 

An  appeal  is  a  proceeding  by  which  a  party  or  person  ag- 
grieved by  the  judgment,  order,  or  award  of  a  court,  judge,  or 
board  exercising  judicial  functions,  brings  such  determination 
before  a  higher  tribunal  for  review.  Before  the  Code  there  were 
two  modes  of  reviewing  the  proceedings  of  inferior  courts  in 
force  in  this  State.  Judgments  in  common-law  actions  were 
reviewed  by  writ  of  error,  while  decrees  in  chancery  were  re- 
viewed by  appeal  from  the  vice-chancellor  to  the  chancellor  and 
from  the  chancellor  to  the  Court  for  the  Correction  of  Errors.  (See 
Gormly  v.  Mcintosh,  22  Barb.  271;  2  Burrill's  Practice,  131.)  The 
writ  of  error  in  a  civil  action  or  special  proceeding  has  been 
abolished,  (Code  of  Civil  Pro.  §  1293),  together  with  the  distinc- 
tion between  actions  at  law  and  suits  in  equity  and  the  forms  of 
those  actions  and  suits  (Id.  §  3339),  and  the  term  "  appeal  "  has 
been  applied  to  the  proceeding  to  review  the  determination 
below  whether  that  determination  was  made  in  an  action  or  pro- 
ceeding which  formerly  would  have  been  classified  as  legal  or 
equitable.  It  has  been  held  in  substance  that  the  remedy  by 
appeal  furnished  by  the  Code,  so  far  as  it  relates  to  common-law 
actions,  is  a  mere  substitute  for  the  old  writ  of  error,  the  change 
being  merely  one  pf  name,  and  that  in  respect  to  suits  in  equity 
it  is  identical  with  the  former  appeal.  (See  Gormly  v.  Mcintosh, 
22  Barb.  271.)  How  far  the  remedies  are  analogous  it  is  no 
longer  profitable  to  consider  at  any  length. 

There  has  been  considerable  discussion  in  the  reported  cases 
as   to   whether  an  appeal  is  in  the  nature   of  a  new  action  or  is 
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merely  a  continuation  of  an  existing  action  and  is  a  proceeding 
therein.  The  latter  view  seems  to  be  su  stained  by  the  more 
recent  authorities  {Shulerv.  Maxwell,  38  Hun,  240;  Miller -v. 
Shall,  67  B.irb.  446.  But  see  Turellv.  Erie  Railroad  Co.  46  App. 
Div.  296),  and  appears  to  be  beyond  question  in  view  of  the  pro- 
visions of  the  Code  defining  an  action  and  prescribing  the  man- 
ner in  which  it  must  be  commenced.  (Code  of  Civil  Pro.  §§ 
416,   3333.) 

The  nature,  scope  and  general  character  of  the  remedy  by 
appeal  varies  according  to  the  nature  of  the  determination  from 
which  the  appeal  is  taken,  and  tne  jurisdiction  conferred  upon 
the  court  in  which  it  is  heard.  Where  an  appeal  is  taken  from  a 
judgment  rendered  by  a  justice  of  the  peace  to  the  County  Court 
by  a  notice  of  appeal  containing  a  demand  for  a  new  .rial  in  the 
latter  court,  the  proceedings  in  the  appellate  court  after  the  expi- 
ration of  ten  days  from  the  filing  of  the  justice's  return  are  sub- 
stantially the  same  as  if  the  action  had  originally  been  commenced 
therein  (See  Code  of  Civil  Pro.  §  3071),  and  the  cause  is  tried 
de  novo.  Yet  this  removal  of  the  cause  to  the  appellate  court, 
and  the  retrial  of  the  cause  therein,  is  treated  by  the  makers  of 
the  Code  as  a  mode  of  "reviewing"  the  judgment  of  the  court 
below.  (Id.  §  3044.)  So  where  an  appeal  is  taken,  upon  the 
facts,  from  the  decree  or  order  of  the  surrogate's  court  to  the 
Appellate  Division  of  the  Supreme  Court,  the  appellate  court  may^ 
in  its  discretion  receive  further  testimony  or  documentary  evi- 
dence, and  appoint  a  referee.  In  either  case,  in  receiving  and 
passing  upon  evidence  introduced  upon  the  appeal,  the  court 
exercises  original  rather  than  appellate  jurisdiction.  A  review 
upon  an  appeal  so  taken  differs  widely  in  its  nature  from  that 
obtained  upon  an  appeal  to  a  court  exercising  an  appellate  juris- 
diction only  and  has  many  of  the  features  of  a  new  and  inde- 
pendent proceeding. 

SECTION  II. 

When  the  Proper  Remedy  is  by  Appeal. 

As  a  general  rule,  a  judgment  rendered  in  p-  action,  or  an 
order  made  in  an  action  or  special  proceeding  may  be  reviewed 
upon  appeal ;  and  in  many  cases  an  appeal  is  the  only  method  of 
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obtaining  a  review.  Thus  an  objection  to  a  decree  or  other 
determination  of  a  surrogate,  founded  upon  an  omission  therein, 
or  in  the  papers  upon  which  it  is  founded,  of  the  recital  or  proof 
of  any  fact  necessary  to  jurisdiction,  which  actually  existed,  or 
the  failure  to  take  any  intermediate  proceeding  required  by  law 
to  be  taken,  is  available  only  upon  appeal.  (Code  of  Civil  Pro. 
§  2474.  See  Jackson  v.  Robinson,  4  Wend.  436.)  A  final  order 
awarding  or  denying  an  absolute  writ  of  prohibition  can  be 
reviewed  only  by  appeal.  (Code  of  Civil  Pro.  §  2101.)  So  rulings 
of  the  court  upon  questions  of  law  arising  upon  the  trial  of 
issues  of  fact  by  a  jury,  or  rulings  of  the  court  or  referee 
upon  questions  of  law  arising  -upon  the  trial  of  an  issue  of 
fact  .without  a  jury,  can  be  reviewed  only  upon  an  appeal 
from  the  judgment  rendered  alter  the  trial,  except  in  a  case  where 
it  is  expressly  provided  by  law  that  a  motion  for  a  new  trial  may 
be  made  thereupon.  (Code  of  Civil  Pro.  §§  992-996.)  Errors 
committed  by  a  referee  upon  the  trial  of  an  issue  of  fact  cannot 
be  corrected  upon  motion  by  the  Special  Term  but  must  be 
reviewed,  if  at  all,  upon  an  appeal.  ^Albany  Brass  and  Iron  Co. 
v.  Hoffman,  30  App.  Div.  76.) 

A  judgment  rendered  by  a  court  having  jurisdiction  of  the 
subject  matter  of  the  action  and  of  the  parties  thereto,  is  final 
until  it  has  been  reversed  in  some  of  the  modes  of  review  known 
to  the  law,  and  cannot  be  assailed  or  impeached  collaterally  for 
insufficiency  or  illegality  of  the  evidence  upon  which  it  was  ren- 
dered, or  for  a  mistaken  view  by  the  court  of  the  evidence  or  the 
law.  {Fisher  v.  Hepburn,  48  N.  Y.  41  ;  Herring  v.  N.  Y.,  L.E. 
&  W.  R.  R.  Co.,  105  N.  Y.  340,  372  ;  Leet  v.  Leet,  12  App.  Div. 
II  ;  Dobson  w.Pearce,  12  N.  Y.  156,  164;  Smith  v.  Lewis,  3  Johns. 
157,  l68.)  If  the  judgment  is  erroneous  the  only  authorized 
mode  of  review  is  by  an  appeal  from  the  judgment  or  by  a 
motion  for  a  new  trial.     {Fisher  v.  Hepburn,  48  N.  Y.  41.) 

The  proper  mode  of  obtaining  a  review  and  correction  of 
errors  committed  by  the  court  at  Special  Term  in  the  decision  of 
a  motion  which  it  had  jurisdiction  to  hear  and  decide,  is  by 
appeal  from  the  order  to  the  appellate  divisiop  of  the  Supreme 
Court  under  section  1347  of  the  Code,  or  by  an  application  made 
at  a  Special  Term  held  by  the  justice  who  granted  the  order,  for 
an  order  vacating,  setting  aside,  or  re-settling  it.     An  order  of  tlie 
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Special  Term,  though  erroneously  or  inadvertently  made,  cannot, 
be  reviewed  upon  a  motion  addressed  to  a  Special  Term  held  by 
another  justice.  (^People  v.  National  Trust  Co.,  31  Hun,  20; 
Corbin  v.  Casina  Land  Co.,  26  App.  Div.  408.  See  People  v. 
Bergen,  53  N.  Y.  404.)  Where  a  motion  for  a  new  trial  has  been 
made  upon  the  min'utes  of  the  justice  before  whom  the  action 
was  tried,  and  by  him  denied,  the  remedy  of  the  defeated  party  Is 
by  appeal  from  the  order ;  and  it  would  be  error  for  anothei 
justice  to  entertain  another  motion  and  grant  an  order  setting 
aside  the  judgment  on  the  ground  of  error  and  manifest  injustice. 
{Knapp  V.  Post,  lo  Hun,  35  )  Rut  the  judge  who  has  granted  a 
new  trial  on  his  minutes,  may,  on  a  rehearing  of  the  mo'ion, 
vacate  the  former  order  and  deny  the  motion.  {Herzigv.  Metzger, 
62  How.  355.) 

It  is  a  general  rule  that  a  party  cannot  appeal  from  onft 
judge  to  another  of  co-ordinate  jurisdiction,  by  way  of  motion 
for  relief  from  an  order  or  judgment  against  im,  but  must  seek 
his  remedy  by  appeal  to  a  tribunal  having  appellate  jurisdiction 
in  the  premi.^es,  {Kamp  v.  Kamp,  59  N.  Y.  212.)  But  this  ruU; 
does  not  apply  where  the  court 'or  judge  had  no  jurisdiction  to 
render  the  judgment  or  make  the  order.     (Id.) 

Although  a  party  may  have  another  remedy  by  motion,  an 
appeal  is  an  appropriate  remedy  for  the  review  of  orders  affectin);' 
a  substantial  right  made  in  a  special  proceeding  (Code  of  Civil 
Pro.  §§  1356,  1357).  unless  it  is  specially  prescribed  by  law 
that  the  order  cannot  be  reviewed.  (Id.  §  1361.)  It  is  tie 
proper  mode  of  reviewing  a  final  order  made  in  summary  pre  • 
ceedings  to  recover  the  possession  of  real  property  (Id.  §  2260] » 
or  a  final  order  adjudging  a  party  guilty  of  a  contempt,  other 
than  a  criminal  contempt,  and  directing  the  punishment  therefor 
(See  Wairuusv.  K  arney,  11  Hun,  584;  79.  N.  Y.  496 ;  Brinkley 
v.  Brinkley,  47  N.  Y.  40),  or  a  final  order  made  in  a  civil  special 
proceeding  adjudging  a  party  guilty  of  a  criminal  contempt  and 
directing  the  punishment  therefor  {^People  v.  Dwyer,  go  N.Y.  402) 
or  an  order  vacating  an  award  of  arbitrators,  or  a  judgment 
entered  upon  such  award  (Code  of  Civil  Pro.  §  2381),  or  an  order 
made  in  the  course  of  proceedings  supplementary  to  an  execu- 
tion issued  out  of  a  County  Court  (Id.  §  2433,  subd.  2 ;  Weaver 
V.   Brydges,    85     Hun,    503),    or  an    order   refusing  to   gran<-    a 
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writ  of  habeas  corpus  or  certiorari  to  inquire  into  the  cause  of 
the  detention  of  a  person,  or  a  final  order  made  upon  the 
return  of  such  writ  to  discharge  or  remand  a  prisoner  or  to 
dismiss  the  proceedings.  (Code  of  Civil  Pro.  §§  2058,  2059).  It 
is  also  the  proper  remedy  for  the  review  of  an  order  granting  a 
peremptory  writ  of  mandamus.     (Id.  §  2087.) 

The  law  may  not  permit  a  direct  appeal  from  the  particular 
determination  by  which  a  party  is  aggrieved,  and  yet  may  indi- 
rectly furnish  ample  means  for  the  review  of  such  determination. 
Thus,  no  appeal  can  be  taken  from  the  decision  or  order  upon 
which  an  interlocutory  judgment  sustaining  or  overruling  a 
demurrer  is  enteredi  but  the  question  of  error  is  brought  up  by 
appeal  from  the  interloci;tory  judgment.  {Spies  v.  Munroe, 
35  App.  Div.  527;  Olin  v.  Arendt,  Id,  529;  Cambridge  Valley 
Nat.  Bankv.  Lynch,  76  N.  Y.  5 14.)  So  a  party  may  be  aggrieved 
.by  the  determination  of  a  question  of  fact  by  a  jury  and  be 
unable  to  appeal  directly  from  the  verdict,  yet  may  obtain  a 
review  of  the  facts  by  first  moving  to  set  aside  the  verdict  and 
for  a  new  trial,  and  in  case  this  relief  is  denied,  by  appealing 
from  the  order  denying  the  motion  in  connection  with  an  appeal 
from  the  judgment  or  upon  an  appeal  from  the  order  alone.  The 
cases  in  which  the  law  provides  this  indirect  mode  of  review  will 
be  considered  more  at  length  in  subsequent  pages. 


SECTION  III. 

When  the  Remedy  in  the  first  instance  is  by  Motion. 

Remedies  for  irregularities  or  errors  in  fact.— The  law 
provides  two  methods  of  correcting  errors  in  legal  proceedings  : 
one  by  motion,  where  the  error  is  one  of  form  arising  out  of  a 
failure  to  conform  to  the  settled  rules  of  practice,  and  the  other, 
by  appeal,  where  the  error  consists  in  the  omission  by  the  court 
itself  to  properly  observe  and  apply  the  law  affecting  the  rights 
involved  in  the  controversy  when  making  its  adjudication  upon 
them.  (Libby  v.Rosekrans,^<3  ^z.r\>.  202^  The  statute  expressly 
authorizes  a  motion  to  set  aside  a  judgment  for  irregularity  or 
error  in  fact,  prescribes  the  time   within   which  the  motion  must 
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be  made,  and  what  notice  must  be  given,  and  declares  that  when 
a  judgment  is  set  aside  for  any  cause  on  motion,  the  court  may 
direct  and  enforce  restitution  in  like  manner  and  with  like  efffect 
and  subject  to  the  same  conditions  as  where  a  judgment  is 
reversed  upon  appeal.  (Code  of  Civil  Pro.  §§  1282-1292.)  It 
also  provides  that  the  court  may  in  its  discretion,  and  upon  such 
terms  as  justice  requires,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order  or  other  proceed- 
ing taken  against  him  through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  and  may  supply  an  omission  in  any  pro- 
ceeding ;  and  that  when  a  proceeding  taken  by  a  party  fails  to 
conform  to  a  provision  of  the  Code,  the  court  may  in  like  manner 
and  upon  like  terms,  permit  an  amendment  to  conform  it  to  the 
provision.     (Id.  §  724.) 

Independent  of  any  statute  the  court  has  inherent  power  to 
modify,  vacate,  or  set  aside  its  orders  and  judgments,  and  in  the 
absence  of  an  express  prohibition  may  deal  with  them  so  that 
what  is  right  and  just  may  be  reached.  [Matter  of  City  of 
Buffalo,  78  N.  Y.  362 ;  Diets  v.  Farrish,  1 1  Jones  &  Sp.  87 ; 
Dinsmore  v.  Adams,  48  How.  274;  5  Hun,  149;  66  N.  Y.  618  ; 
Laddv.  Stevenson,  1 12  N.  Y.  325  ;  Vanderbilt  v.  Schreyer,  81  N.Y. 
646.)  The  remedy  for  a  mere  irregularity  is  by  motion  and  not 
by  appeal.  {Pitt  v.  Davison,  37  Barb.  97;  13  Abb.  129;  Dart  v. 
McAdam,  27  Barb.  187;  Seagristv.  Sigrist,  20  App.  Div.  336.) 
This  is  also  the  remedy  where  there  is  a  mistake  in  the  judgment 
entered.  [Union  Nat.  Bank  v.  Kupper,  63  N.  Y.  G17.)  So  where 
a  defendant  through  inadvertence  fails  to  prove  before  the  referee 
a  fact  which  materially  affects  the  amount  of  the  recovery,  the 
court  may  set  aside  the  judgment  and  send  the  case  back  to 
the  referee  to  take  further  testimony.  (Ferguson  v.  Bruckman, 
18  App.  Div.  358.) 

If  a  judgment  has  been  erroneously  entered  for  a  sum 
greater  than  is  warranted  by  the  decision  of  the  court  or  the 
verdict  of  a  jury  (Binssev.  Wood,  37  N.  Y.  526,  532;  Beardsley 
Scythe  Co.  v.  Foster,  36  N.  Y.  561),  or  if  the  judgment  as  entered 
js  not  such  as  is  authorized  by  the  findings  (Oliver  v.  French, 
82  Hun,  436;  Ingersollv.  Bostwick,  22  N.  Y.  425  ;  Hackett  v.  Bel- 
den,  47  N.  Y.  624  ;  Howland  v.  Howland,  20  Hun,  472  ;  Kenny  v. 
Apgar,  g%  N,  Y.  539,  548),  or  if  it  does  not  in  fact  conform  to  the 
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verdict  {Goodwin  v.  Schreiber,  86  Hun,  339),  or,  if  an  error  has 
been  made  in  the  calculation  of  damages  {Loy  v.  Metropolitan 
Elev.  Ry.  Co.,  15  App.  Div.  i),  or  if  the  judgment  contains  a 
clause  inserted  without  authority  {Foley  v.  Foley,  15  App.  Div.  276; 
Leonardo.  Columbia  Steam  Navigation  Co.,  84  N.  Y.  48;  People  v. 
Goff,  52  N.  Y.  434),  or  if  it  fails  to  include  some  provision  for  the 
relief  of  a  party  which  might  properly  have  been  inserted  therein 
(See  Wright  v.  Nostrand,  94  N.  Y.  31,  41),  or  if  it  mistakes  the 
ground  of  the  recovery  (See  Cags^er  v.  Lansing,  64  N.  Y.  417),  or 
contains  an  erroneous  direction  as  to  the  manner  in  which  it 
shall  be  carried  into  effect,  not  affecting  the  decision  of  the  cause 
on  the  merits  {Cole  v.  Tyler,  63  N.  Y.  yi),  or  if  it  departs  from  a 
form  prescribed  by  statute  {Buck  v.  Remsen,  34  N.  Y.  383  ;  John- 
son V.  Carnley,  10  N.  Y.  570.  See  Dwight  v.  Enos,  9  N.  Y.  470), 
the  remedy  in  the  first  instance  is  by  motion,  and  if  the  proper 
relief  is  not  granted,  then   by  appeal   from  the  order  denying  it. 

The  remedy  for  an  error  of  the  clerk  in  the  taxation  or  re- 
taxation  of  costs  is  by  motion  at  the  Special  Term  for  a  new 
taxation,  or  to  correct  the  judgment,  and  not  by  appeal.  (See 
Code  of  Civil  Pro.  §§3264,  3265;  Leonard  v.  Columbia  Steam 
Navigation  Co.,  84  N.  Y.  48 ;  Rice  v.  Childs,  28  Hun,  303  ;  Conely 
V.  Mayor,  i  Civil  Pro.  R.  306;  Dresser  v.  Brooks,  2  N.  Y.  559; 
4  How.  207;    Beatie  v.  Qua,  15  Barb.  132.) 

Where  a  statute  declares  that  an  adjudication  by  an  inferior 
tribunal  shall  be  final  and  conclusive,  thus  cutting  off  review  by 
appeal  or  certiorari  (see  People  v.  Belts,  55  N.  Y.  600),  and  the 
adjudication  is  effected  by  fraud,  irregularity  or  mistake,  a 
motion  to  set  aside  the  adjudication  upon  that  ground,  is  a 
proper  and  perhaps  the  only  available  remedy.  {Matter  of  Ap- 
plication of  Mayor,  etc..  of  N.  V.,  49  N.  Y.  150;  Matter  of  N.  Y. 
Cent.  &■  H.  R.  R.  Co.,  64  N,  Y.  600.)  But  the  declaration  of  the 
statute  that  the  adjudication  shall  be  final  is  subject  to  the  limi- 
tation that  the  court  which  pronounced  it  had  jurisdiction  to 
make  it.     {Matter  of  De Camp,  151  N.  Y.  557.) 

Where  a  new  trial  has  been  granted  upon  the  minutes  of  the 
county  judge  on  motion  of  the  plaintiff  in  an  action  taken  by 
appeal  to  the  county  court,  and  the  order  entered  does  not  dis- 
close the  grounds  upon  which  the  motion  was  made  or  granted, 
the  remedy  of  the  defendant  is  by  motion  in  the  County  Court  to 
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set  aside  the  order  as  irregular,  and  not  by  appeal,  as  an  appel- 
late court  will  not  reverse  the  order  of  the  court  below  for  errors 
not  appearing  upon  the  record.  (Hinman  v.  Stillwell,  34  Hun, 
178.) 

Judgments  or  orders  entered  by  consent. — Judgments  or 
orders  entered  upon  consent  are  not  appealable.  {Finch  v.  Car- 
penter, 29  Hun,  268;  Dawson  v.  Parsons,  74  Hun,  221.)  In  case 
of  an  order  entered  by  consent,  if  it  fails  to  follow  the  consent, 
the  remedy  of  the  party  aggrieved  is  by  motion  to  have  it 
vacated  and  set  aside  or  to  vacate  so  much  of  the  order  as  de- 
parts from  the  consent.  {Belles  v.  Cantor,  6  App.  Div.  365.)  Re- 
lief from  orders  entered  upon  stipulation  can  ordinarily  be 
obtained  upon  motion  whenever  the  parties  can  be  restored  to 
the  same  condition  in  which  they  would  have  been  had  no  stipu- 
lation been  made,  and  the  moving  papers  show  either  fraud, 
deceit,  mutual  mistake,  misapprehension  of  the  legal  effect  of  the 
stipulation,  over-reaching  or  undue  influence,  or  even  that  the 
party  has  inadvertently,  unadvisably  or  improvidently  entered 
into  an  agreement  taking  the  cause  out  of  the  ordinary  course  of 
proceeding  to  his  prejudice.  (Barry  v.  Mutual  Life  Ins.  Co.,  53 
N.  Y.  536;  Van  Nuys  v.  Titsworth,  57  Hun,  5;  Becker  v.  Lamont, 
13  How.  23;  Millbank  v.  Jones,  42  St.  Rep.  692;  Higgins  v. 
Starin,  39  App.  Div.  533.) 

Judgments  or  orders  upon  default.— A  judgment  or  order 
taken  by  default  is  deemed  to  be  so  taken  upon  the  implied  con- 
sent of  the  defaulting  party,  and  except  as  permitted  by  statute 
in  the  exceptional  cases  hereinafter  noticed,  cannot  be  reviewed 
by  appeal.  {Flake  v.  VanWagenen,  54  N.  Y.  25;  Innes  v.  Purcell, 
58  N.  Y.  388;  Stougkton  V.  Lewis,  2  How.  Pr.  N.  S.  331;  Hender- 
son, Hull  &■  Co.  V.  McNally,  48  App.  Div.  134;  Avery  v.  Woodin, 
44  Hun,  266;  Miller  v.  Tyler,  58  N.  Y.  477;  Matter  of  Peekamose 
Fishing  Club,  151  N.  Y.  511;  McMahon  v.  Rauhr,  47  N.  Y.  67; 
Co'.den  V.  Knickerbocker,  2  Cow.  31;  Code  of  Civil  Pro.  %%  1294, 
2;68,  3190,  3192.)  The  remedy  of  the  party  who  deems  himself 
aggrieved  by  the  judgment  or  order  entered  upon  his  default  is 
to  apply  to  the  court  to  have  the  default  opened  or  the  judgment 
or  order  set  aside  (see  Code  of  Civil  Pro  %  724),  and  if  the  motion 
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is  denied,  to  appeal  from  the  order  of  denial.  {Security  Bank  v. 
Bank  of  Commonwealth,  2  Hun,  287;  48  How.  135.) 

The  exceptional  cases  in  which  an  appeal  may  be  taken  from  a 
judgment  rendered  by  default  include  certain  appeals  to  the 
County  Court  from  judgments  rendered  by  a  justice  of  the  peace 
(see  Code  of  Civil  Pro.,  §§  3064,  3068),  and  appeals  from  a  judg- 
ment rendered  in  certain  other  inferior  courts  where  the  statute 
creating  them  provides  that  an  appeal  may  be  taken  from  a 
judgment  rendered  therein  in  the  same  manner  and  in  like  cases 
as  on  appeal  to  the  County  Court  from  a  judgment  rendered  by  a 
justice  of  the  peace,  or  provides  that  the  provisions  of  the  Code 
governing  appeals  from  a  justice's  court  shall  be  applicable  to 
appeals  therefrom. 

Ex  parte  orders. — No  appeal  lies  from  an  order  granted  ex 
parte.  {Matter  of  Dunn,  37  St.  Rep,  802;  Aldinger  v.  Pugh,  57 
Hun,  181.)  The  proper  remedy  to  obtain  a  review  of  an  ex  parte 
order  made  at  Special  Term  is  to  move  at  Special  Term,  on 
notice  and  the  proper  papers  for  an  order  vacating  and  setting 
aside  the  order  objected  to,  and  if  such  motion  is  denied,  then 
to  appeal  from  the  order  of  denial.  {People  v.  Comtiton  Council, 
30  Hun,  636;  Matter  of  Johnson,  27  Hun,  538;  Matter  of  Reddish, 
47  App.  Div.  187.) 

Orders    in  proceedings  supplementary  to  execution. — 

There  are  two  distinct  remedies  provided  by  the  Code  for  the 
review  of  orders  made  in  proceedings  supplementary  to  execu- 
tion. Which  remedy  shall  be  resorted  to  does  not  depend  in  all 
cases  upon  the  choice  of  the  execution  debtor.  The  Code  pro- 
vides that  an  order  made  in  the  course  of  a  proceeding  supple- 
mentary to  an  execution  against  property  can  be  reviewed  only 
as  follows : 

"  I.  An  order,  made  by  a  judge,  out  of  court,  may  be 
vacated  or  modified  by  the  judge  who  made  it,  as  if  it  was  made 
in  an  action;  or  it,  or  the  order  of  the  judge  vacating  or  modify- 
ing it,  may  be  vacated  or  modified,  upon  motion,  by  the  court 
out  of  which  the  execution  issued. 

"  2.  Where  the  execution  was  issued  out  of  a  County  Court, 
an  appeal  from  an  order,  made  in  the  course  of  the  proceedings, 
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may  be  taken  in  like  manner,  as  if  the  order  was  made  in  an 
action  brought  in  the  same  court."  {Code  of  Civil  Pro.  §  2433.) 
The  language  used  in  the  section  above  cited  is  unfortunately 
chosen  if  it  was  not  the  design  of  the  legislature  to  prohibit  an 
appeal  from  an  order  made  by  a  judge  out  of  court  in  a  proceed- 
ing supplementary  to  an  execution,  not  issued  out  of  a  County 
Court,  and  to  limit  the  remedy  of  the  party  aggrieved  to  a  motion 
to  vacate  or  modify  the  order.  That  such  was  the  design,  and 
that  no  appeal  will  lie  from  an  order  in  supplementary  proceed- 
ings made  by  a  judge  out  of  court,  has  been  expressly  held. 
{^Chamberlain  v.  Gallup,  25  Hun,  318;  Matter  of  Van  Ness,  17 
App.  Div.  581.)  But  undoubtedly  an  appeal  may  be  taken  from 
an  order  of  the  Special  Term  denying  a  motion  to  vacate  or 
modify  an  order  made  by  a  judge  out  of  court  if  it  affects  a  sub- 
stantial right  notwithstanding  the  apparent  limitation  contained 
in  the  section  quoted. 

The  restriction  as  to  an  appeal  from  an  order  made  by  a 
judge  out  of  court  in  these  proceedings  applies  to  an  order 
adjudging  the  execution  debtor  guilty  of  contempt  in  failing  to 
pay  over  certain  moneys  in  obedience  to  an  order  made  by  such 
judge  requiring  such  payment.  {Matter  of  Van  Ness,  17  App. 
Div.  581.)  But  this  presupposes  that  the  judge  had  jurisdiction 
to  make  the  order  directing  such  payment.  It  has  been  held 
that  the  mode  of  review  prescribed  by  section  2433  of  the  Code 
has  no  application  to  an  order  made  in  proceedings  to  punish  a 
witness  for  contempt  for  a  refusal  to  be  sworn  where  no  jurisdiction 
had  been  acquired  over  the  person  of  the  judgment  debtor  by 
service  upon  him  of  an  order  for  his  examination  ;  that  the  pro- 
visions of  that  section  were  limited  to  orders  which  affect  only 
parties  to  the  pending  proceedings;  and  that  although  the  re- 
fusal of  the  witness  to  be  sworn  took  place  in  and  as  a  part  of" 
such  proceedings,  the  proceedings  to  punish  him  for  contempt 
are  original  in  their  character  and  independent  of  the  other 
proceeding.     [People  v.  Warner,  51  Hi  n,  53.) 

The  restrictions  above  noted  are  limited  to  orders  embraced 
within  the  first  subdivision  of  the  section  cited.  Under  the 
second  subdivision  an  appeal  from  an  order  made  in  proceedings 
supplementary  to  execution  issued  out  of  a  County  Court, 
punishing  the  judgment  debtor  for  contempt,  may  be   taken  to 
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the  Appellate  Division  of  the  Supreme  Court  without  any  pre- 
liminary motion  to  vacate  or  modify  the  order  addressed  either 
to  the  judge  who  made  it  or  to  the  court  out  of  which  the 
execution  issued.  {Weaver  v.  Brydges,  8$  Hun,  503  )  So  where 
the  County  Court  has  by  an  order  made  in  proceedings  supple- 
mentary to  execution  directed  the  sale  by  the  receiver  of  a  claim 
belonging  to  the  judgment  debtor,  and  then  in  suit,  upon  which 
his  attorney  has  or  claims  a  lien  for  services,  the  order  affects  the 
substantial  rights  of  both  the  judgment  debtor  and  his  attorney, 
and  their  remedy  is  not  by  a  motion  in  the  first  instance  to 
vacate  the  order  but  by  an  appeal  therefrom  under  the  second 
subdivision  of  section  2433  of  the  Code  of  Civil  Procedure. 
{Matter  of  Patterson,  12  App.  Div.  123.  See  Billington  v.  Bil- 
linirton,  16  Civil  Pro.  Rep.,  56.) 

SECTION  IV. 

Relief  from  Void  Judgments  or  Orders. 

Want  of  jurisdiction. — A  party  aggrieved  by  a  judgment  or 
order  which  is  void  for  want  of  jurisdiction  in  the  court  which 
made  or  rendered  it  has  a  remedy  by  appeal ;  and  the  appellate 
court  may  so  far  act  upon  the  void  determination  as  to  r£verse 
it  with  costs  of  the  appeal  and  thus  restore  the  parties  to  the 
position  they  originally  occupied  {Striker  v.  Mott,  6  Wend.  465  ; 
McMahon  v.  Rauhr,  47  N.  Y.  6-];  Harris  v.  Clark,  10  How.  415  ; 
Kuhndolfv.  Thalkeiiner,  12  N.  Y.  593  ;  Gormly  v.  Mcintosh,  22 
Barb  271.  See  People  v.  Eggleston,  13  How.  123,  128;  Starr  v. 
Trustees  of  the  Village  of  Rochester,  6  Wend.  567  ;  Fitch  v.  Devlin 
15  Barb.  47.) 

A  party  is  not  bound  to  appeal  from  a  void  order  or  judg- 
ment, but  may  resist  it,  and  assert  its  invalidity  at  all  times. 
{Kamp  V.  Kamp,  59  N.  Y.  212  ;  Ferguson  v.  Crawford,  70  N.  Y. 
253;  Kerr  V.  Kerr,  \\  N.  Y.  272,275.)  If  a  court,  authorized 
by  statue  to  entertain  jurisdiction  in  a  particular  case  only, 
undertakes  to  exercise  the  power  and  jurisdiction  conferred  in  a 
case  to  which  the  statute  has  no  application,  it  acquires  no  juris- 
diction, its  judgment  is  a  nullity,  and  will  be  so  treated  when  it 
comes   in  question    either   directly    or    collaterally.       {Risky  v. 
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Phenix  Bank  of  New  York,  83  N.  Y.  318;  State  of  Rhode  Island 
V.  Commonwealth  of  Massachusetts,  12  Peters,  657;  Wilcox  v. 
Jackson,  13  Peters,  498,  511  ;  Elliott  v.  Peirsol,  i  Peters,  328,  340; 
Chemung  Canal  Bank  v.  Judson,  8  N.  Y.  254,  259;  Allison  v.  T.  A. 
Snider  Preserve  Co.,  20  Misc.  367.)  Wmt  of  jurisdiction,  either  of 
the  subject  matter  or  of  the  person  of  either  party,  renders  a  judg- 
ment a  mere  nullity  ;  and  this  is  a  matter  which  may  always  be 
interposed  against  the  judgment  when  sought  to,  be  enforced,  or 
when  any  benefit  is  claimed  under  it.  {Craig  v.  Town  of  Andes, 
93  N  Y.  405,  410  ;  Kerr  v.  Kerr,  41  N.  Y.  272  ;  Borden  v.  Fitch, 
15  Johns.   121.) 

If  through  mistake  of  the  parties  as  to  the  jurisdiction  of  a 
court,  a  final  judgment  is  entered  therein  which  the  court  had 
no  jurisdiction  to  render,  and  which,  though  void,  bars  a  party 
of  his  rights  after  all  his  remedies  at  law  have  been  exhausted, 
he  has  still  a  remedy  in  equity  by  way  of  an  action  to  annul  and 
set  aside  the  judgment  and  the  order  directing  it.  (  Wilmore  v. 
Flack,^'ol^.Y.  512.) 

Where  local  authorities  in  making  a  public  improvement 
and  assessment  in  pursuance  of  the  authority  of  a  statute,  act 
beyond  their  jurisdiction,  a  provision  in  the  law  for  a  rehearing 
by  officers  named,  and  for  an  appeal,  does  not  prevent  a  party 
injured  from  maintaining  an  equitable  action  to  obtain  redress. 
The  provision  in  such  statute  for  a  rehearing  is  intended  to 
afford  relief  in  case  of  irregularities,  unequal  assessment,  or 
irregular  practice  on  the  part  of  the  local  officers  acting  within 
their  power,  but  not  for  injuries  sustained  in  consequence  of  acts 
beyond  the  jurisdiction  of  such  officers.  Those  acts  are  void  and 
the  decision  of  the  local  tribunal  authorized  to  review  cannot 
give  them  validity.  (McKechnie  Brewing  Co.  v.  Trustees,  1 5  App. 
Div.  139  ;  Hassan  v.  City  of  Rochester,  67  N.  Y.  528 ;  Ellwood  v. 
City  of  Rochester,  122  N.  Y.  229.) 

The  remedy  of  a  party  aggrieved  by  an  order  which  the  court 
had  no  jurisdiction  to  make,  is  either  by  appeal,  or  by  motion  at 
Special  Term  to  have  it  set  aside  for  want  of  jurisdiction.  His 
right  to  the  latter  remedy  is  not  barred  by  the  fact  that  he  ap- 
peared on  the  motion  and  opposed  the  granting  of  the  order, 
{Kamp  V.  Kamp,  59  N,  Y.  212.)  Consent  of  parties  cannot  confer 
jurisdiction  of  the  subject  matter.     Whenever  there  is  a  want  of 
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authority  to  hear  and  determine  the  subject-matter  of  the  contio- 
versy  an  adjudication  upon  the  merits  is  a  nullity  and  does  not. 
estop  even  an  assenting  party.  {^Matter  of  Will  of  Walker,  136 
N.  Y.  20;  Chemung  Canal  Bank  v.  Judson,  8  N.  Y.  254.) 

The  execution  of  a  judgment  or  order,  rendered  or  made 
without  jurisdiction,  cannot  be  restrained  by  a  writ  of  prohibi- 
Uon.  That  process  is  preventive  rather  than  remedial,  and  can- 
not take  the  place  of  an  ordinary  proceeding  for  review,  nor  can 
it  restrain  a  ministerial  act.  (See  Thomson  v.  Tracy,  (o  N.  Y. 
31;  People  V.  Commissioners  of  Excise,  61  How.  sr4;  Ex  parte 
fSraudlacht,  2  Hill  367;  People  v.  Seward,  7  Wend.  518  ) 

Fraud  — The  power  of  a  court  to  control  its  judgments  and 
^o  set  aside  a  judgment  for  fraud  or  deceit  practiced  by  a  party 
Is  undoubted  and  is  not  subject  to  the  limitation  of  time  pre- 
scribed in  sections  724,  1282  and  1290  of  the  Code  of  Civil  Pro- 
cedure. Cases  of  fraud  are  not  within  those  sections.  (Furman 
V.  Furman,  153  N.  Y.  309) 

Every  judgment  may  b6  impeached  for  fraud  as  well  as  for 
want  of  jurisdiction.  {Kinnier  v.  Kinnier,  45  N.  Y.  535;  Mande- 
ville  V.  Reynolds,  68  N.  Y.  528,  543).)  If  an  action  is  brought  on 
the  judgment,  the  defendant  may  allege  and  prove,  as  a  defense, 
that  it  was  obtained  by  fraud  {Dobsonv.  Pearce,  12  N.  Y.  156; 
Mandeville  v.  Reynolds,  68  N.  Y.  528,  545),  and,  generally  speak- 
{ng,  whenever  a  party  liable  to  be  injured  by  a  judgment  tainted 
by  fraud,  has  had  no  opportunity  to  protect  himself  against  it  at 
law,  a  court  of  equity  will  award  him  the  appropriate  relief  in  an 
action  brought  for  that  purpose.  {Whittlesey  v.  Delancy,  73 
N.  Y.  571,  575;  State  of  Michigan  v.  Phoenix  Bank,  33  N.  Y.  9, 
27;  Hinckley  v.  Miles,  15  Hun,  170;  Warner  v.  Blakeman,  4  Keyes, 
487;  4  Abb.  Ct.  App.  530;  Dobson  v.  Pearce,  12  N.  Y.  156; 
Wright  V.  Miller,  8  N.  Y.  9;  McMurray  v.  McMurray,  66  N.  Y. 
175.)  So  where  an  order  has  been  obtained  for  fraudulent  pur- 
poses, an  action  will  lie  in  equity  to  set  aside  the  order  and  the 
proceedings  under  it.  {Hackley  v.  Draper,  60  N.  Y.  88.)  A 
judgment  rendered  in  this  state  annulling  a  marriage  may  be  set 
aside  by  our  courts  on  the  ground  of  fraud  in  a  suit  brought  for 
that  purpose,  although  relief  might  have  been  obtained  by 
motion  in  the  original  action.     {Everett  v.  Everett,  22  App.  Div. 
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473.)  The  defendant,  in  an  action  to  have  a  marriage  declared 
null  and  void  who  has  suffered  judgnnent  by  default,  may  main- 
tain an  action  to  set  aside  the  judgment  for  fraud  and  will  not 
be  precluded  therefrom  by  the  judgment,  or  by  an  order  denying 
a  motion  to  open  the  default.     {Blank  v.  Blank,  107  N.  Y.  91.) 

The  fraud  which  will  justify  equitable  interference  in  setting 
aside  judgments  and  decrees  must  be  actual  and  positive  and  not 
merely  constructive,  and  the  proof  of  it  must  be  clear  and  very 
satisfactory.  There  must  be  by  one  party  a  false  and  fraudulent 
representation,  or  a  fraudulent  afiSrmative  act,  or  a  fraudulent 
concealment  of  a  fact  for  the  purpose  of  obtaining  an  undue  and 
an  unjust  advantage  of  the  other  party  and  procuring  an  unjust 
and  unconscionable  judgment.  The  fraud  must  be  that  which 
occurs  in  the  very  concoction  or  procuring  of  the  judgment  or 
decree,  and  something  not  known  to  the  opposite  party  at  the 
time,  and  for  not  knowing  which  he  is  not  chargeable  with  neg- 
ligence. Relief  can  be  granted  only  upon  some  new  matter  of 
equity  not  arising  in  the  former  case.  Equity  will  not  take  cog- 
nizance on  the  same  grounds  of  the  very  point  which  another 
court  of  competent  authority  in  the  case  has  considered  and 
decided.  {Ross  v.  Wood,  70  N.  Y.  8;  Ward  v.  Town  of  SoutJu 
field,  102  N.  Y.  287.  See  Hellburn  v.  Rosenson,  2  St.  Rep.  618.) 
It  is  not  sufficient  to  authorize  the  interference  of  the  court,  that 
it  is  shown  that  the  claim  upon  which  the  judgment  was  ob- 
tained was  unfounded,  or  that  there  was  a  good  defense  to  the 
action,  or  that  the  court  erroneously  decided  the  law,  or  that  the 
defendant  omitted  to  avail  himself  of  his  defense,  if  before  the 
judgment  was  rendered  the  facts  were  known,  or  might  by 
reasonable  diligence  have  been  ascertained  by  him.  {Smith  v. 
Nelson,  62  N.  Y.  286;  Stilwellv.  Carpenter,  59  N.  Y.  414;  62  N.  Y. 
639;  Foster  v.  Wood,  6  Johns.  Ch.  89.)  There  must  be  facts 
which  prove  it  to  be  against  conscience  to  execute  the  judgment, 
and  which  the  injured  party  could  not  make  available  in  a  court 
of  law,  or  which  he  was  prevented  from  presenting  by  fraud  or 
accident  unmixed  with  any  fraud  or  negligence  in  himself  or  hia 
agents.  {Kinnier  v.  Kinnier,  45  N.  Y.  535;  McVickar  v.  Wolcott, 
4  Johns.  510;  New  York  Gf  Harlem  R.  R.  Co.  v.  Haws,  56  N.  Y- 
17s,   181.)      Equity  will   not    interpose   upon  the  ground    thai 
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the   judgment  was  eroneous.     The  error  must  be  corrected,  if  at 
all,  in  the  action  in  which  it   occurred.     (Id.) 

Fraud  in  the  service  of  the  summons  by  which  an  action 
was  commenced,  consisting  in  delivering  the  summons  to  the 
parly  served  and  then  taking  it  away  from  him  before  he  had  an 
opportunity  to  read  it  or  become  aware  of  its  nature  or  contents 
is  a  ground  for  setting  aside  the  judgment  in  an  action  brought 
for  that  purpose  notwithstanding  the  previous  denial  of  a 
motion  to  open  the  judgment  and  for  leave  to  answer  and 
defend.     (Matter  of  Parsons,  32  Hun,  338.) 


SECTION  V. 

When  the  Remedy  is  by  Writ  of  Certiorari. 

Any  court  of  record,  exercising  jurisdiction  of  an  appellate 
lature,  may  issue  a  writ  of  certiorari,  requiring  the  body  or  officer 
whose  proceedings  are  under  review,  to  make  a  return  to  the 
court  issuing  the  writ,  at  a  time  and  place  fixed  by  the  court,  and 
designated  in  the  writ,  for  the  purpose  of  supplying  any  diminu- 
tion,  variance,  or  other  defect  in  the  record  or  other  papers  before 
the  court  issuing  the  writ,  in  any  case  where  justice  requires  that 
the  defect  should  be  supplied,  and  adequate  relief  cannot  be  ob- 
tained by  means  of  an  order.  (Code  of  Civil  Pro.  §  2124.)  The 
writ  thus  provided  is  merely  a  remedy  in  aid  of  some  pending 
proceeding  for  review,  and  is  not  an  independent  proceeding  for 
the  review  of  a  judicial  determination. 

With  the  exception  of  the  writ  authorized  by  the  section 
above  cited,  the  writ  of  certiorari  furnished  by  the  Code  issues 
only  to  review  the  determination  of  a  body  or  officer,  and  can  be 
issued  in  one  of  the  following  cases  only  : 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or 
the  issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  Where  the  writ  may  be  issued  at  common  law  by  a  court 
of  general  jurisdiction,  and  the  right  to  the  writ,  or  the  power  of 
the  court  to  issue  it,  is  not  expressly  taken  away  by  a  statute. 
(Code  of  Civil  Pro.  §  2120.  See  Matter  of  Fitch,  147  N.  Y.  334  ; 
People  V.  New  Rockelle,  83  Hun,   185.) 
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There  are  many  limitations  upon  the  right  to  resort  to  the 
remedy  thus  furnislied.  The  writ  cannot  be  issued  to  review  a 
determination  made  in  a  civil  action  or  special  proceeding  by  a 
court  of  record  or  by  a  judge  of  a  court  of  record.  (Code  of  Civil 
Pro.  §  2I2I  ;  Beardslee  v.  Dolge,  143  N.  Y.  160.)  The  remedy  in 
such  case  is  by  appeal. 

Except  as  otherwise  expressly  prescribed  by  a  statute,  a  writ 
of  certiorari  cannot  be  issued  in  either  of  the  following  cases : 

1.  To  review  a  determination  which  does  not  finally  deter- 
mine the  rights  of  the  parties  with  respect  to  the  matter  to  be 
reviewed.  (Code  of  Civil  Pro.  §  2122,  subd.  i ;  People \ .Gillespie , 
25  App.  Div.  91;  People  v.  Trustees  of  Village  of  Palmyra,  3  Hun, 
549 ;  People  v.  Chapin,  104  N,  Y.  369 ;  People  v.  Supervisors  of 
Livingston  Co.,  43  Barb.,  232  ;  Lynde  v.  Noble,  20  Johns.  80.) 

2.  Where  the  determination  can  be  adequately  reviewed  by 
an  appeal  to  a  court,  or  to  some  other  body  or  officer.  ^Code  of 
Civil  Pro.  §  2122,  subd.  2  ;  People  v.  County  Court,  4  App.  Div. 
542;  152  N.  Y.  214;  People  v.  Supervisors,  49  Hun,  476;  People 
v.  Thayer,  88  Hun,  136.  But  see  People  v.  Daly,  67  Barb.  325; 
4  Hun,  641.) 

3.  Where  the  body  or  officer  making  the  determination  is 
expressly  authorized  by  statute  to  rehear  the  matter  upon  the 
relator's  application ;  unless  the  determination  to  be  reviewed 
was  made  upon  a  rehearing,  or  the  time  within  which  the  relator 
can  procure  a  rehearing  has  elapsed.  (Code  of  Civil  Pro.  §  2122, 
subd.  3.) 

It  will  be  seen  from  the  provisions  of  the  Code  heretofore 
cited,  that  a  writ  of  certiorari  may  issue  under  that  act  in  a  case 
where  it  may  be  issued  at  common  law  by  a  court  of  general 
juiisdiction,  unless  the  right  to  the  writ,  or  the  power  of  the  court 
to  issue  it,  has  been  expressly  taken  away  by  a  statute.  (Code  of 
Civil  Pro,  §2120;  People  v.  Feitner,  41  App.  Div.  541.)  This 
makes  it  necessary  to  consider  the  nature  of  the  remedy  by 
common-law  certiorari. 

A  common-law  writ  of  certiorari  may  be  issued  to  review  the 
judicial  determinations  of  inferior  tribunals  and  officers  acting 
judicially  under  the  authority  of  a  statute,  to  correct  errors  of 
law  affecting  the  property  or  rights  of  the  parties.  {People  v. 
Railroad  Commissioners,    158   N.    Y.   421;  People  v.  Walter,   68 
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N.  Y.  403 ;  People  v.  Board  of  Supervisors,  131  N.  Y.  468.)  The 
writ  will  not  issue  to  review  a  merely  legisldtive,  executive  or 
administrative  action,  although  it  may  involve  the  exercise  of 
discretion.  {People  v.  Supervisors  of  Queens,  153  N.  Y.  370; 
People  V.  Board  of  Supervisors,  131  N.  Y.  468;  People  v.  Jones, 
112  N.  Y.  597;  People  v.  Bush,  22  App.  Div.  363;  People  v. 
Commissioners,  i  App,  Div.  3.) 

Strictly  speaking  the  office  of  the  common-law  certiorari  is 
merely  to  bring  up  the  record  of  the  proceedings  of  an  inferior 
court  or  tribunal,  to  enable  the  court  of  review  to  determine 
whether  the  former  has  proceeded  within  its  jurisdiction,  and  not 
to  correct  mere  errors  in  its  proceedings.  (People  v.  Commissioners 
of  Highways,  30  N.  Y.  72.)  But  the  scope  of  the  writ  was 
enlarged  by  quasi  judicial  legislation,  and  it  became  the  settled 
rule  that  in  addition  to  the  inquiry  as  to  the  jurisdiction  of  the 
inferior  tribunal  over  the  parties  and  the  subject  matter,  it  was 
the  duty  of  the  court  of  review  to  examine  the  evidence  and 
determine  whether  there  was  any  competent  proof  of  the  facts 
necessary  to  authorize  the  adjudication  made,  and  whether,  in 
making  it,  any  rule  of  law  affecting  the  rights  of  the  parties  had 
been  violated.  {People  v.  Smith,  45  N.  Y.  772  ;  People  v.  Spencer, 
55  N.  Y.  I,  6;  People  v.  Board  of  Metropolitan  Police,  39  N.  Y. 
506;  People  V.  Hulburt,  46  N.  Y.  no,  114;  People  v.  Board 
of  Police,  72  N.  Y.  415  ;  People  v.  Betts,  55  N.  Y.  600 ;  People  v. 
Assessors  of  Albany,  40  N.  Y.  1 54;  Freeman  v.  Ogden,  40  N.  Y. 
105  ;  People  v.  Trustees  of  Ogdensburgh,  48  N.  Y.  390,  393.  See 
Western  R.  R.  Co.  v.  Nolan,  48  N.  Y.  513;  Peoples.  Supervisors 
of  Madison  Co.,  51  N.  Y.  442;  People  v.  Allen,  52  N.  Y.  538; 
People  V.  Board  of  Fire  Commissioners,  82  N.  Y.  358;  People  v. 
Board  of  Police  and  Excise,  69  N.  Y.  408.) 

The  scope  of  the  review  upon  a  certiorari  has  been  enlarged 
by  the  Code  of  Civil  Procedure.  {People  v.  Hildreth,  126  N.  Y. 
360.)  Under  the  present  provisions  of  the  Code  not  only  may 
the  court  inquire  as  to  the  jurisdiction  of  the  body  or  the  officer 
making  the  determination  which  is  the  subject  of  review,  and 
whether  it  has  pursued  the  mode  required  by  law,  but  also, 
whether  any  legal  rules  have  been  violated  to  the  prejudice  of  the 
relator,  and  it  may  examine  the  facts  so  far  as  to  ascertain 
whether  the  determination-was   supported  by  evidence  or  was 
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against  the  preponderating  weight  of  evidence.  (Code  of  Civil 
Pro.  §  2140;  People  v.  Hildreth,  126  N.  Y.  360;  People  v.  French, 
119  N.  Y.  502. 

While  the  scope  of  a  review  by  certiorari,  in  the  cases  in 
which  it  is  authorized,  has  been  enlarged  by  the  Code,  the  cases 
in  which  it  is  the  proper  remedy  have  been  lessened  by  provisions 
of  that  and  other  acts  extending  the  remedy  by  appeal.  The 
tendency  of  recent  legislation  is  towards  a  uniform  mode  of  review 
of  the  determinations  of  all  courts  or  bodies  exercising  judicial 
powers ;  and  in  many  cases  express  provision  has  been  made 
for  an  appeal  where  formerly  the  only  remedy  was  by  certiorari. 


SECTION  VI.      r 
Waiver  of  the  Right  to  Appeau 

By  stipulation  or  agreement. — A  party  may  waive  his  rrght 
to  appeal  by  entering  into  a  stipulation  that  a  judgment  or  order 
shall  be  final,  and  that  no  appeal  shall  be  taken  therefrom,  or  by 
other  words  showing  a  clear  intent  to  cut  off  the  right;  and 
where  a  proper  stipulation  to  that  effect  has  been  entered  into 
by  the  parties,  an  appellate  court  will  enforce  it  by  declining  to 
pass  upon  the  questions  which  have  thus  formally  been  waived. 
{Townsendv.  Master  son,  etc..  Stone  Dressing  Co.,  i?  N.  Y.  587.) 
But  a  stipulation  to  be  construed  as  barring  the  right  to  appeal 
should  be  very  clear  in  its  terms,  and  should  leave  no  doubt 
of  the  intention  of  the  party  to  cut  himself  off  from  the 
right.  {Stedeker  v.  Bernard,  93  N.  Y.  589.)  Not  only 
this,  but  to  be  valid  it  must  be  based  upon  some  con- 
sideration, or  the  facts  must  estop  the  party  from  exercising  the 
right.  (Ogdenshurgh  &  Lake  Champlain  R.  R.  Co.  v.  Vermont  & 
Canada  R.  R.  Co.,  63  N.  Y.  176.-)  Whether  an  appeal  has  been 
effectually  waived  by  stipulation  must  depend  upon  the  facts  of 
each  particular  case  and  the  language  of  the  instrument. 

Where  upon  the  hearing  of  a  motion  the  opposing  party 
has  taken  the  preliminary  objection  that  a  prior  order  upon 
which  the  motion  was  based,  had,  at  the  instance  of  the  moving 
party,  been  adjudged  a  nullity,  and  as  a  condition  of  the  hearing 
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of  the  motion  upon  the  merits  it  is  stipulated  that  such  adjudi- 
cation that  the  prior  order  was  a  nullity  be  stricken  out,  and 
upon  the  hearing  of  the  motion  an  order  is  made  granting  the 
relief  sought,  such  stipulation  will  not  operate  as  a  waiver  of  the 
right  of  the  defeated  party  to  appeal  from  the  order.  {Matter  of 
N.  Y.L.  &  W.  Ry.  Co.,  126  N.  Y.  632.) 

By. acts  inconsistent  with  the   right   to    appeal. —  The 

right  to  appeal  may  be  effectually  waived  by  the  acceptance  of 
benefits  conditioned  upon  the  giving  of  a  stipulation  although 
the  stipulation  does  not  in  terms  refer  to  the  waiver,  or  even 
where  it  expressly  declares  that  it  shall  not  be  construed  as  a 
waiver. 

Where  upon  the  decision  of  an  appeal  the  judgment  appealed 
from  is  reversed  unless  the  plaintiff  shall  enter  into  a  stipulation 
that  the  amount  be  reduced  to  a  specified  sum,  the  plaintiff  by 
so  stipulating  and  entering  judgment  for  the  reduced  amount 
waives  his  right  to  appeal  from  the  judgment  of  the  appellate 
court.  (Sperry  v.  Hellman,  36  St.  Rep.  52.)  So  where  a  motion 
to  continue  an  injunction  and  make  it  perpetual  is  granted  but 
with  a  proviso  that  it  shall  stand  dissolved  if  the  defendants 
shall  stipulate  that  in  case  the  plaintiff  shall  recover  damages 
against  them,  such  damages  shall  be  fixed  at  a  sum  specified,  the 
defendants  by  serving  the  stipulation  and  accepting  the  benefits 
conferred  by  the  order  waive  their  right  to  appeal  therefrom, 
although  they  indorse  upon  the  stipulation  a  notice  'that  it  is 
made  and  served  under  protest  and  is  not  to  be  taken  as  an 
assent  to  the  order  or  a  waiver  of  the  right  to  appeal  therefrom. 
(Canary  v.  Knowles,  41  Hun,  542.) 

A  party  may  always  waive  his  right  to  appeal  from  a  judg- 
ment or  order  by  acts  which  are  wholly  inconsistent  with  the 
assertion  of  the  right.  Thus,  if  all  the  provisions  of  a  judgment 
are  connected  and  dependent,  so  that  a  part  cannot  be  reversed 
without  a  reversal  of  the  whole,  a  party  cannot  proceed  to 
enforce  such  portions  of  the  judgment  as  are  in  his  favor  and 
appeal  from  the  part  which  is  against  him.  In  such  cases  the 
right  to  proceed  on  the  judgment  and  enjoy  its  fruits,  and  the 
right  to  appeal,  are  not  concurrent  but  wholly  inconsistent,  and 
an  election  to  assert  one  right  is  a  waiver  and  renunciation  of  the 
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Other.  {Bennett  \.Van  Syckle,  i8  N.  Y.  481;  Murphy  v.  Spaulding, 
46  N.  Y.  556 ;  Knapp  v.  Brown,  45  N.  Y.  207  ;  Marvin  v.  Marvin, 
II  Abb.  N.  S.  97  ;  Cornell  v.  Donovan,  12  St.  Rep.  1 17.  See  also 
Carllv.  Oakley,  97  N.  Y.  633  )  The  waiver  is  not  limited  to  the 
right  to  appeal,  but  extends  as  well  to  the  right  to  prosecute  an 
appeal  already  taken.  (Id.)  The  principle  is  the  same  in  either 
case. 

A  party  may  not  receive  and  accept  the  amount  awarded 
him  by  a  judgment  and  appeal  therefrom  ;  and  if  after  an  appeal 
has  been  brought  he  thus  accepts  the  benefit  of  the  judgment  he 
thereby  waives  the  appeal.  {Alexanders.  Alexander,  104  N.  Y. 
643.)  An  appellant  by  collecting  his  costs  on  the  judgment 
appealed  from,  and  allowing  the  judgment  to  be  carried  out  in 
part,  waives  his  appeal.  {Miller  v.  Wright,  39  St.  Rep.  44.)  A 
party  after  receiving  the  amount  of  a  judgment  may  still  appeal 
for  the  purpose  of  modifying  it  so  as  to  increase  the  amount  of 
the  recovery,  but  not  for  the  purpose  of  reversing  it  in  toto  after 
collection.     {Monnet  v.  Merz,  43   St.    Rep.    59;  131  N.  Y.  646.) 

One  who  has  entered  a  judgment,part  of  which  is  in  his  favor, 
and  an  independent  part  of  which  is  not,  and  has  resisted  an 
appeal  taken  by  the  other  party,  and  upon  affirmance  of  the 
judgment  and  the  sending  down  of  the  remittitur  has  caused  the 
decision  of  the  appellate  court  to  be  made  the  judgtiient  of  the 
court  below,  cannot  thereafter  appeal  from  the  whole  judg- 
ment. By  these  acts  of  election  he  has  waived  that  right. 
{Genet  v.  Davenport,  59  N.  Y.  648.)  But  if  there  are,  in  fact, 
two  or  more  judgments,  really  several  and  entirely  disconnected, 
though  included  in  the  same  record,  the  determination  of  a  prior 
appeal  from  one  of  the  judgments  does  not  prevent  an  appeal 
from  one  of  the  others  which  was  not  before  the  appellate  court 
for  review.     {Genet  v.  Davenport,  60  N.  Y.  196.) 

A  creditor  by  merely  receiving  the  amount  of  his  distribu- 
tive share  as  fixed  by  a  decree  of  a  surrogate,  does  not  thereby 
waive  his  right  to  appeal  from  the  decree  and  on  such  appeal- 
procure  an  increase  of  the  amount  of  his  dividend  by  a  reduction 
of  the  allow'ance  of  expenses.  {Higbie  v.  Westlake,  14  N.  Y.  281.) 
The  fact  that  a  party  merely  accepts  what  he  is  entitled  to  by 
the  judgment  of  a  court,  and  which  he  would  be  entitled  to  in 
anv  event,  does  not  deprive  him  of  his   right    to   appeal,  if  the 
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relief  he  is  seeking  will  not  require  the  reversal  of  the  judgment 
in  toto.  (See  Clowes  v.  Dickinson,  8  Cow.  328  ;  Benkardv.  Babcock, 
2  Rob.  175;  27  How.  391;  17  Abb.  421.  See  also  People  v. 
Supervisors  of  Cortland  Co.,  58  Barb.  139,  151  ;  40  _  How.  53>  ^5  ! 
Mellen  v.  Mellen,  137  N,  Y.  606.) 

The  payment  of  a  wholly  adverse  judgment,  under  an 
execution  issued  to  enforce  it,  does  not  prejudice  the  right  to 
appeal  from  the  judgment.  {Burch  v.  Newbury,  4  How.  145  ; 
Schermerhorn  v.  Wheeler,  5  Daly,  472.)  Payment  of  the  judgment 
even  where  no  process  has  issued  or  proceedings  been  taken  to 
enforce  the  payment,  is  no  waiver  of  the  right  to  appeal  unless 
such  payment  was  by  way  of  compromise,  or  with  an  agreement 
not  to  take  or  pursue  an  appeal.  {Hayes  v.  Nourse,  107  N.  Y. 
577;  Perry  V.  Woodbury,  44  St.  Rep.  287.  See  Martin  v.  W.J. 
Johnston  Co.,  128  N.  Y.  605.) 

The  general  doctrine  that  a  party  waives  his  right  to  appeal 
by  acts  inconsistent  with  the  assertion  of  that  right  applies  to 
appeals  from  orders  as  well  as  to  appeals  from  judgments.  If  a 
party  makes  an  application  to  the  court  for  a  favor,  and  the 
motion  is  granted  on  terms,  or  conditionally,  an  acceptance  of 
the  benefits  conferred  by  the  order  will  preclude  him  from  ap- 
pealing from  it  or  from  denying  the  authority  of  the  court  to 
grant  it.  {Smith  v.  Rathbun,  75  N.  Y.  122;  Glackin  v.  Zeller,  52 
Barb.  147;  Brady  v.  Donnelly,  i  N.  Y.  126;  Strong  v.  Jones,  25 
Hun,  319  See  Vail  v,  Remsen,  7  Paige,  206.)  While  a  party 
may  appeal  from  that  part  of  an  order  which  imposes  a  condi- 
tion, if  he  is  entitled  to  the  order  unconditionally  { fF/%^f/,?r  v. 
Tracy,  15  Jones  &  Sp.  368),  even  though  he  has  complied  under 
protest  with  the  condition  imposed  {Kennedy  v.  Wood,  54  Hun, 
14),  yet  if  the  case  is  one  in  which  the  court  has  a  discretion  to 
impose  a  condition,  and  exercises  the  discretion,  a  compliance 
with  the  condition  for  the  purpose  of  obtaining  the  benefit  of 
the  order,  though  under  protest,  is  a  waiver  of  the  right  to  ap. 
peal  from  the  part  imposing  the  condition.  {Dambmann  v. 
Schulting,  6  Hun,  29.  See  Canary  v.  Knowles,  41  Hun,  542; 
Negley  v.  Short,  27  St.  Rep.  274;  Austin  v.  Wauful,  36  St.  Rep. 
7;  9.)  Thus,  where  a  motion  to  discharge  a  defendant  from 
arrest  is  granted  upon  condition  that  he  stipulate  not  to 
bring  an  action    for   damages   for   false  imprisonment,  and  the 
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defendant  does  so  stipulate  in  order  to  secure  his  release,  he  can- 
not, after  thus  receiving  the  benefit  which  a  compliance  with  the 
condition  procured  for  him,  appeal  from  that  portion  of  the 
order  requiring  the  stipulation.    {Claflin  v.  Frenkel,  29  Hun,  288; 

3  Civil  Pro.  R.  109.  See  Weichsel  v.  Spear,  15  Jones  &  Sp.  223; 
Matter  of  Waverly  Water  Works  Co.,  85  N.  Y.  478;  Brownellv. 
Ruckman,  Id.  648.)  But  where  the  court  without  authority  has 
imposed  as  a  condition  of  granting  an  order  to  set  aside,  with 
costs,  an  execution  against  the  person,  unlawfully  issued,  that 
the  defendant  shall  stipulate  not  to  sue  for  damages  for  an  arrest 
under  the  unlawful  process,  the  defendant  may  appeal  from  that 
part  of  the  order  imposing  the  condition,  so  long  as  he  has  not 
availed  himself  of  the  portion  awarding  costs.  {Chapin  v.  Foster, 
loi  N.  Y,  I.)  But  it  would  be  otherwise  if  the  condition  at- 
tached to  the  award  of  costs  only,     (/la?.) 

An  acceptance  of  the  costs  imposed  as  a  condition  of  grant- 
ing a  favor  to  the  adverse  party  is  a  waiver  of  the  right  to  appeal 
from  that  part  of  the  order  which  grants  the  favor.  {Logeling  v. 
N.  Y.  Elevated  R.  R.  Co.,  5  App.  Div.  198;  Radway  v.  Graham, 

4  Abb.  468;  Platz  V.  City  of  Cohoes,  8  Abb.  N.  C.  392;  Lewis  v. 
Irving,  15  Abb.  140,  n.\  Hood  v.  Hood,  6  St.  Rep.  6;  Wood  v. 
Richardson,  91  Hun,  332.) 

The  general  rule  is  that  a  party  cannot  take  the  benefit  of  an 
order  and  at  the  same  time  have  an  appeal  therefrom;  and  this 
rule  invariably  applies  where  the  benefits  or  advantages  of  the 
order  are  conditional,  or  are  connected  with,  or  are  made  in 
some  manner  dependent  upon  other  provisions  to  which  objec- 
tion is  urged  by  appeal.  But  to  make  the  acceptance  of  a  bene- 
fit under  an  order  operate  as  a  waiver  of-  the  right  to  appeal, 
there  must  be  an  inconsistency  in  retaining  such  benefit,  and  at 
the  same  time  appealing  from  the  order.  And  if  a  favor  is 
granted  to  the  moving  party  by  one  provision  of  an  order,  and 
costs  of  motion  are  awarded  to  the  adverse  party,  absolutely,  and 
not  as  a  condition  of  granting  the  motion,  by  another  independ- 
ent provisfon,  the  acceptance  of  these  costs,  when  tendered,  is 
not  inconsistent  with  the  denial  of  the  right  of  the  moving  party 
to  the  relief  granted  him,  and  is  not  the  waiver  of  the  right  to 
appeal  from  the  part  of  the  order  granting  such  relief,  especially, 
if  under  the  settled  practice  of  the  court,  the  party  accepting  the 
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c-jsts  would  be  entitled  to  them  in  any  event,  even  upon  the  re- 
versal of  the  order  upon  appeal.  {Matter  of  the  Water  Commis- 
sioners of  Amsterdam  v.  Chalmers,  36  Hun,  534;  Farmers'  Loan  & 
Trust  Co.  V.  Bankers,  etc.,  Tel.  Co.,  109  N.  Y.  342.)  The  doctrine 
of  waiver  is  to  be  applied  in  those  cases  only  where  the  appel- 
lant has  attempted  to  enforce  the  order  in  his  fav^-,  or  some 
part  thereof  connected  with  or  dependent  upon  such  other  part 
as  he  seeks  to  avoid  by  his  appeal,  or  has  accepted  a  benefit  hav- 
ing such  connection  or  dependency.  (Id.;  Benkardv.  Babcock, 
27  How.  391,  393;  2  Rob.  175;   17  Abb.  421.) 

If  a  party  moves  for  and  obtains  relief  which  he  is  entitled 
to  as  a  right  rather  than  as  a  favor,  and  other  relief  connected 
therewith  and  embraced  in  the  motion  is  improperly  denied,  the 
acceptance  of  what  is  granted  will  not  preclude  the  party  from 
appealing  from  that  which  is  denied.  (Rodbourn  v.  Utica,  Ithaca 
&  Elmira  R.  R.  Co.,  28  Hun,  369.) 

Where  the  court  makes  an  order  granting  relief  upon  terms, 
the  fact  that  the  unsuccessful  party  appeals  only  from  so  much 
of  the  order  as  grants  the  relief,  is  not  of  itself  such  an  accept- 
ance of  the  other  part  as  to  waive  the  right  of  appeal.  {Wallace 
V.  Castle,  68  N.  Y.  370.)  Where  an  interlocutory  judgment  is 
rendered  directing  a  reference  and  an  accounting,  and  a  party 
appears  before  the  referee,  presents  claims  and  proof  in  support 
of  the  same,  and  contests  the  claims  of  the  adverse  party,  he 
does  not  thereby  waive  his  right  to  review  the  determination  of 
the  main  issues  in  controversy.  {Barker  v.  White,  c8  N.  Y.  204; 
see  also  Read  v.  Lozin,  31  Hun,  286;  Brown  v.  Mayor,  etc.,  of 
N.  Y.,  9  Hun,  587.)  So  wTiere  the  report  of  commissioners  ap- 
pointed to  appraise  land  taken  for  railroad  purposes  has  been 
rendered  and  confirmed,  but  the  landowner  has  not  accepted  the 
compensation  awarded,  the  fact  that  he  appeared  by  counsel  and 
opposed  the  confirmation  of  the  report  is  not  a  waiver  of  his 
right  to  appeal  from  the  order  appointing  the  commissioners  of 
appraisal.  It  is  only  where  the  party  has  accepted  some  benefit 
under  the  order  that  he  waives  his  right  to  appeal  therefrom. 
{Matter  of  17.  Y.  Cent.  R.  R.  Co.,&o  N.  Y.  1 12.)  But  if  a  party 
by  appearing  and  opposing  a  motion  procures  the  insertion  in 
the  order  of  a  clause  granting  him  some  relief  as  a  matter  of 
favor  which  is  in  effect  a  modification  of  the  relief  demanded  by 
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the  moving  party,  and  to  which  the  latter  is  entitled  on  the  merit's, 
the  opposing  party  cannot,  after  having  secured  and  enjoyed  the 
favor,  appeal  from  the  order  in  which  it  was  granted.  ^People  v. 
Rochester  &  State  Line  R.  R.  Co.,  15  Hun,  188.)  So  if  a  party 
moves  to  vacate  an  order,  and  on  the  denial  of  the  motion  obtains 
leave  to  renew  it  upon  the  same  and  additional  papers,  and  is  again 
defeated,  the  act  of  procuring  leave  to  renew  the  original  motion, 
and  the  fact  that  it  is  renewed,  operates  as  a  waiver  of  the  right 
to  appeal  from  the  first  decision.  Harris  v.  Brown,  29  Hun,  477 ; 
Noble  V.  Prescott,  4  E.  D.  Smith,  139,)  But  an  appeal  from  an 
order  denying  a  motion  to  set  aside  the  service  of  a  summons  is  not 
waived  by  the  interposition  of  an  answer  reiterating  the  same 
objection  in  the  form  of  a  plea  to  the  jurisdiction.  {McNamara 
V.  Canada  Steamship  Co.,  16  Week.  Dig.  86.)  And  the  fact  that  a 
defendant  interposed  an  answer  setting  up  the  defense  that  the 
recovery  sought  against  him  is  embraced  in  a  judgment,  "  which 
remains  in  full  force  and  effect,"  recovered  against  him  by  the 
same  plaintiff  in  another  action,  will  not  preclude  the  party  from 
appealing  from  such  judgment  after  he  has  served  an  amended 
answer  in  the  second  action  omitting  such  defense.  {Prescott  v. 
Tousey,  17  Week.  Dig.  58.) 

It  has  been  held  that  where  a  party  proceeds  with  a  trial  before 
a  referee  he  thereby  waives  his  right  to  appeal  from  the  order  of 
reference.  {Porter  v.  Parmly,  6  Jones  &  Sp.  490.  But  see  Stokes 
v.  Stokes,  87  Hun,  152.)  But  if  the  party  objected  to  the  pro- 
ceedings before  the  referee  on  the  ground  that  the  reference  was 
unauthorized,  stating  that  an  appeal  would  be  taken  from  the 
order,  and  only  proceeded  with  the  trial  after  his  objections  were 
overruled,  his  acts  and  declarations  are  inconsistent  with  an 
acquiescence  in  the  reference,  and  the  participation  in  the  trial 
will  not  be  deemed  a  waiver  of  the  right  to  appeal.  Read  v. 
Lozin,  31  Hun,  286.)  This  seems  at  variance  with  the  decision 
of  the  City  Court  of  New  York,  to  the  effect  that  where  a  new 
trial  has  been  ordered  on  a  motion  made  upon  the  minutes  of  the 
presiding  judge,  and  an  appeal  has  been  taken  from  the  order, 
the  appellant  will  waive  his  appeal  if  he  proceeds  to  the  new  trial 
and  takes  his  chances  of  succeeding  thereat,  instead  of  obtaining 
a  stay  pending  the  appeal ;  and  that  the  fact  that  the  appellant  is 
unsuccessful  upon  the  new  trial  will  not  change  the  legal  effect 
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of  his  act.  (Grunberg  v.  Blumenlahl,  66  How.  62.)  If  a  party 
seeks  by  appeal  to  reverse  the  order  of  the  court,  he  must,  in 
case  he  succeeds,  leave  the  adverse  party  in  the  same  position 
that  he  occupied  when  the  order  appealed  from  was  made  ;  and 
if  by  any  affirmative  act  of  his  the  position  of  the  adverse  party 
has  been  changed,  he  cannot  insist  upon  an  appeal  from  the 
order  previously  made,     (Id.) 

Upon  a  motion  for  a  nonsuit  the  plaintiff  asked  leave  to 
amend  his  complaint,  and  an  order  was  thereupon  entered  pro- 
viding that  on  payment  of  certain  costs  the  plaintiff  have  leave 
to  withdraw  a  juror  and  move  at  Special  Term  for  leave  to  amend, 
and  in  case  the  motion  should  not  be  made  in  a  specified  time, 
or  if  made  and  denied,  that  the  complaint  be  dismissed  with  costs 
as  moved  by  the  defendant  at  the  trial.  The  juror  was  with- 
drawn, the  motion  to  amend  was  made  and  denied,  and  judgment 
was  ordered  dismissing  the  complaint.  Upon  an  appeal  from  the 
judgment  it  was  held  that  the  right  to  review  the  judgment  was 
not  waived  ;  that  the  plaintiff  had  not  accepted  its  rendition  as 
one  of  the  conditions  of  the  withdrawal  of  a  juror  and  the  per- 
mission to  move  for  an  amendment  of  his  complaint ;  and  that 
under  the  terms  of  the  order  the  denial  of  the  motion  to  amend 
put  the  parties  in  the  same  position  they  would  have  occupied 
had  no  juror  been  withdrawn  and  the  nonsuit  had  been  granted 
at  the  trial.     {De  Camp  v.  Mclntire,  1 15  N.  Y.  258.) 


CHAPTER  II. 

COURTS    OR    TERMS    EXERCISING    APPEL- 
LATE    JURISDICTION. 

SECTION  I. 

The  Court  of  Appeals. 

Organization. — Section  seven  of  article  six  of  the  Constitu- 
tion of  the  State  of  New  York  as  amended  provides  as  follows : 
"  The  Court  of  Appeals  is  continued.  It  shall  consist  of  the 
chief  judge  and  associate  judges  now  in  office,  who  shall  hold 
their  offices  until  the  expiration  of  their  respective  terms,  and 
their  successors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  official  terms  of  the  chief  judge  and  associate  judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  quorum,  and  the  concurrence  of  four  shall  be  necessary  to  a 
decision.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  of  the  accumula- 
tion of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more 
than  four  justices  of  the  Supreme  Court  to  serve  as  asso- 
ciate judges  of  the  Court  of  Appeals.  The  justices  so  designated 
shall  be  relieved  from  their  duties  as  justices  of  the  Supreme 
Court  and  shall  serve  as  associate  justices  of  the  Court  of  Ap- 
peals until  the  causes  undisposed  of  in  said  court  are  reduced  to 
two  hundred,  when  they  shall  return  to  the  Supreme  Court.  The 
Governor  may  designate  justices  of  the  Supreme  Court  to  fill 
vacancies.  No  justice  shall  serve  as  associate  judge  of  the  Court 
of  Appeals  except  while  holding  the  office  of  justice  of  the 
Supreme  Court,  and  no  more  than  seven  judges  shall  sit  in  any 
case." 
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Appointments  or  removals  of  the  clerk,  reporter  and  attend- 
ants of  the  court  are  made  by  an  order  entered  in  the  minutes  of 
the  court.  (Code  of  Civil  Pro.  §  198.)  The  clerk  must  keep  his 
office  at  the  seat  of  government.     (Const,  art.  6,  §  19.) 

Terms. — The  terms  of  the  Court  of  Appeals  must  be  ap- 
pointed to  be  held  at  such  time  and  places  as  the  court  thinks 
proper  and  continued  as  long  as  the  public  interest  requires. 
(Code  of  Civil  Pro.  §  196.)  A  term  of  the  court  may  be  appointed 
to  be  held  in  a  building  other  than  that  designated  by  law  for 
holding  courts.  A  term  may  be  adjourned  from  the  place  where 
it  is  appointed  to  be  held  to  another  place  in  the  same  city. 
One  or  more  of  the  judges  may  adjourn  a  term,  without  day,  or 
to  a  day  certain.     (Id.  §  197.) 

SECTION  II. 
The  Appellate  Division  of  the  Supreme  Court. 

Organization  and  General  Powers.— The  Appellate  Divis- 
ions of  the  Supreme  Court  are  not  courts  of  record  separate  from 
the  Supreme  Court  but  are  a  continuance  of  former  General 
Terms,  exercising  the  same  appellate  jurisdiction,  but  remaining, 
as  did  the  former  court,  a  part  of  the  Supreme  Court,  subject  to 
certain  limitations  imposed  upon  the  members  of  the  court. 
{Matter  of  Pye,  21  App.  Div.  266.) 

Section  2  of  article  six  of  the  Constitution  of  the  State  of 
New  York,  as  amended,  provides  as  follows : 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  justices  in  the  first  department  and  of  five 
justices  in  each  of  the  other  departments.  In  each  department 
four  shall  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  necessary  to  a  decision.  No  more  than  five  justices  shall 
sit  in  anyone  case.  From  all  the  justices  elected  to  the  Supreme 
Court  the  Governor  shall  designate  those  who  shall  constitute  the 
Appellate  Division  in  each  department;  and  he  shall  designate 
the  presiding  justice  thereof,  who  shall  act  as  such  during  his 
term  of  office,  and  shall  be  a  resident  of  the  department.  The 
other  justices  shall  be  designated  for  terms  of  five  years  or  the 
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unexpired  portions  of  their  respective  terms  of  office,  if  less  than 
five  years.  From  time  to  time  as  the  terms  of  such  designations 
expire,  or  vacancies  occur,  he  shall- make  new  designations.  A 
majority  of  the  justices  so  designated  to  sit  in  the  Appellate 
Division  in  each  department  shall  be  residents  of  the  department. 
He  may  also  make  temporary  designations  in  case  of  the  absence 
or  inability  to  act  of  any  justice  in  the  Appellate  Division,  or  in 
case  the  presiding  justice  of  any  Appellate  Division  shall  certify 
to  him  that  one  or  more  additional  justices  are  needed  for  the 
speedy  disposition  of  the  business  before  it.  Whenever  the 
Appellate  Division  in  any  department  shall  be  unable  to  dispose 
of  its  business  within  a  reasonable  time,  a  majority  of  the  presid- 
ing justices  of  the  several  departments  at  a  meeting  called  by  the 
presiding  justice  of  the  department  in  arrears  may  transfer  any 
pending  appeals  from  such  department  to  any  other  department 
for  hearing  and  determination.  No  justice  of  the  Appellate 
Division  shall  exercise  any  of  the  powers  of  a  justice  of  the 
Supreme  Court  other  than  those  of  a  justice  out  of  court,  and 
those  pertaining  to  the  Appellate  Division,  or  to  the  hearing  and 
decision  of  motions  submitted  by  consent  of  counsel." 

These  provisions  of  the  Constitution  have  been  substantially 
incorporated  in  the  Code.     (See  Code  of  Civil  Pro.  §§  220,  230) 

The  designation  of  a  justice  of  the  Appellate  Division  must 
be  in  writing  and  filed  in  the  office  of  the  secretary  of  state. 
(Code  of  Civil  Pro.  §223.)  Upon  the  written  request  of  a  justice 
designated  for  the  Appellate  Division,  the  Governor  may  revoke 
his  designation  by  an  order  to  be  filed  in  the  office  of  the  secre- 
tary of  state.    (Code  of  Civil  Pro.  §  222.) 

No  justice  can  sit  in  the  Appellate  Division  in  review  of  a 
decision  made  by  him  or  by  any  court  of  which  he  was  at  the 
time  a  sitting  member.  (Const,  art.  6,  §  3.)  When  in  any  case 
four  justices  of  the  Appellate  Division  in  any  department  are 
not  qualified  to  sit  therein,  or  where  the  justices  qualified  to 
hear  the  appeal  are  equally  divided,  the  court  must  direct  the 
same  to  be  sent  to  another  department  to  be  specified  in  the 
order  to  be  there   heard  and  determined.     (Code  of  Civil  Pro. 

§  231.) 

If  the  presiding  justice  is  not  present  at  the  sitting  of  the 

Appellate  Division,  the  associate  justice   residing  in  the  depart- 
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ment  having  served  the  longest  time  as  such,  or  if  two  are  present 
who  have  served  the  same  length  of  time,  the  elder  df  tliem  must 
act  as  presiding  justice  until  a  presiding  justice  attends.  (Code 
of  Civil  Pro.  §  228.) 

The  Appellate  Division  has  power  to  appoint  and  remove 
a  reporter  (Const,  art.  6,  §  2),  and  the  justices  in  each  depart- 
ment have  power  to  appoint  and  remove  a  clerk  who  must  keep 
his  ofHce  at  a  place  designated  by  them.  (Id.  §  19.)  The  presid- 
ing justice  of  the  Appellate  Division  of  the  fourth  department, 
with  the  approval  of  the  other  justices  of  the  department,  has 
power  to  appoint  and  remove  an  assistant  to  the  clerk  of  that 
division.     (Code  of  Civil  Pro.  §  221.) 

Judicial  Departments. — The  state  is  divided  into  four 
judicial  departments.  The  first  department  consists  of  the 
county  of  New  York ;  the  second  department  consists  of  the 
counties  of  Richmond,  Suffolk,  Queens,  Kings,  Westchester, 
Orange,  Rockland,  Putnam,  and  Dutchess ;  the  third  department 
consists  of  the  counties  of  Columbia,  Sullivan,  Ulster,  Greene, 
Albany,  Schoharie,  Rensselaer,  Warren,  Saratoga,  Washington, 
Essex,  Franklin,  St.  Lawrence,  Clinton,  Montgomery,  Hamilton, 
Fulton,  Schenectady,  Otsego,  Delaware,  Madison,  Chenango, 
Broome,  Tioga,  Chemung,  Tompkins,  Cortland  and  Schuyler ; 
the  fourth  department  consists  of  the  counties  of  Onondaga, 
Oneida,  Oswego,  Herkimer,  Jefferson,  Lewis,  Livingston,  Wayne, 
Seneca,  Yates,  Ontario,  Steuben,  Monroe,  Cayuga,  Erie,  Chautau- 
qua, Cattaraugus,  Orleans,  Niagara,  Genesee,  Allegany  and 
Wyoming.  (Code  of  Civil  Pro.,  §219)  Once  every  ten  years 
the  legislature  may  alter  the  judicial  departments  but  cannot 
increase  the  number.     (Const,  art.  6,  §  2.) 

Location  of  the  Appellate  Courts. — The  Code  provides 
that  "  The  Appellate  Court  shall  be  located  respectively  in  the 
first  department,  in  the  city  of  New  York;  in  the  second  depart- 
ment, in  the  city  of  Brooklyn ;  in  the  third  department,  in  the 
city  of  Albany ;  in  the  fourth  department,  in  the  city  of  Roch- 
ester ;  but  terms  thereof  may  be  held  elsewhere  in  such  depart- 
ments whenever  in  the  discretion  of  the  justices  thereof,  respec- 
tively, public  interests  may  require."  (Code  of  Civil  Pro.,  §  220.) 


30  New  Trials  and  Appeals. 

Appellate  Terms  of  the  Supreme  Court. 

Terms  — The  terms  of  the  Appellate  Division  of  the  Supreme 
Court  are  appointed  by  the  Appellate  Division  in  each  depart- 
ment and  are  held  at  such  times  and  places  and  continue  so  long 
as  the  Appellate  Division  deems  proper.  (Code  of  Civil  Pro., 
§  225.) 

Appointments  of  terms  are  made  and  filed  in  the  ofiSce  of 
the  secretary  of  state  at  least  thirty  days  before  the  commence- 
ment of  the  term  or  terms.  A  copy  of  the  appointment  is  pub- 
lished in  the  newspapers  printed  in  Albany  in  which  legal 
notices  are  required  to  be  published.     (Id.  §  226.) 


SECTION  III. 
Appellate  Terms  of  the  Supreme  Court. 

In  general. — Formerly  the  Court  of  Common  Pleas  for  the 
city  and  county  of  New  York,  the  Superior  Court  of  Buffalo, 
the  Superior  Court  of  the  city  of  New  York,  and  the  City  Court 
of  Brooklyn  were  known  as  "  Superior  City  Courts." 

The  general  term  of  each  of  these  courts  had  jurisdiction  to 
review  upon  appeal  a  judgment  or  order  rendered  or  made 
therein  at  a  special  or  trial  term,  and  the  two  first  mentioned 
courts  also  had  jurisdiction  to  review  certain  determinations 
made  by  certain  inferior  and  local  courts.  The  general  term  of 
the  Court  of  Common  Pleas  had  jurisdiction  to  review  actual 
determinations  made  by  the  general  term  of  the  City  Court  of 
the  city  of  New  York,  and  also  judgments  rendered  in  a  District 
Court  of  the  city  of  New  York.  The  Superior  Court  of  Buffalo 
had  jurisdiction  to  review  a  judgment  rendered  in  the  Municipal 
Court  of  Buffalo,  and  also  judgments  rendered  by  a  justice  of 
the  peace  of  that  city. 

All  of  these  Superior  City  Courts  were  abolished  by  the 
Constitution  of  1894,  and  the  jurisdiction  formerly  exercised  by 
them  was  vested  in  the  Supreme  Court.  Appeals  from  inferior 
and  local  courts  which  were  formerly  heard  in  the  Court  of 
Common  Pleas  or  in  the  Superior  Court  of  Buffalo  are  now 
heard  in  the  Appellate  Division  of  the  first  or  fourth  department, 
as  the  case  may  be,  or  by  such  justice  or  justices  of  the  Supreme 
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Court  as  may  be  designated  for  that  purpose  by  the  justices  of 
the  Appellate  Division  sitting  in  the  first  or  fourth  department. 
(Const.,  art.  6,§  5;  Code  of  Civil  Pro.,  §§  1344,  3191,3213.) 

In  the  first  department  a  term  of  the  Supreme  Court  for  the 
hearing  of  such  appeals  commences  on  the  fourth  Monday  of 
each  month,  except  August,  at  half  past  ten  o'clock  and  con- 
tinues from  day  to  day  during  that  week  until  all  the  appeals 
ready  for  hearing  are  heard  and  disposed  of.  This  court  holds 
its  sessions  in  the  court  house  in  the  city  of  New  York,  and  is 
held  by  three  justices  of  the  Supreme  Court  duly  designated  to 
hold  such  term.     (Rule  i  of  First  Department.) 

What  were  formerly  the  District  Courts  of  the  city  of  New 
York  and  the  Justices'  Courts  of  the  first,  second  and  third 
districts  of  the  city  of  Brooklyn  have  been  consolidated  and 
reorganized  under  the  name  of  "  The  Municipal  Court  of  the 
City  of  New  York,"  by  the  Greater  New  York  charter  (Laws  of 
1897,  chap,  378,  §  135 1),  and  appeals  from  a  judgment  rendered 
in  that  court  maj'  now  be  taken  to  the  Supreme  Court  in  a 
proper  case,  and  is  there  heard  in  such  manner  and  by  such 
justice  or  justices  as  the  Appellate  Division  of  the  Supreme 
Court  in  the  judicial  department  embracing  the  district  wherein 
the  action  is  brought  shall  direct,  except  that  the  Appellate 
Division  of  the  second  judicial  department  may  direct  that  such 
appeal  be  heard  directly  before  that  court.  (Id.  §  1367,  as 
amended  by  chap.  546  of  the  Laws  of  1898.) 

With  the  exception  of  appeals  from  inferior  and  local  courts 
formerly  heard  in  the  Court  of  Common  Pleas,  for  the  city  and 
county  of  New  York,  and  the  Superior  Court  of  Buffalo,  an 
appeal  may  be  taken  to  the  Appellate  Division  of  the  Supreme 
Court  from  a  final  judgment  rendered  by  a  County  Court  or  any 
other  court  of  record  possessing  original  jurisdiction  where  an 
appeal  therefrom  to  a  court  other  than  the  Supreme  Court  is  not 
expressly  given  by  statute  (Code  of  Civil  Pro.,  §  1340),  and  must 
be  heard  by  the  Appellate  Division.     (Id.  §  1344.) 
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SECTION   IV. 

General  Terms  of  the  City  Court  of  the  City  of 

New  York. 

The  City  Court  of  the  city  of  New  York  consists  of  six  justices, 
one  of  whom  is  the  chief  justice  of  the  court.  (Code  of  Civil 
Pro.  §  320.)  The  justices  or  a  majority  of  them,  appoint  the 
times  of  holding  General  Terms  of  the  court;  prescribe  the 
duration  of  the  terms;  and  assign  the  justices  to  preside  and  at- 
tend. In  case  of  the  inability  of  a  justice  to  preside  or  attend, 
another  justice  must  preside  or  attend  in  his  place. 

Each  General  Term  must  be  held  by  at  least  two  justices. 
Two  or  more  General  Terms  may  be  appointed  to  be  held  at  the 
same  time.  The  concurrence  of  two  justices  is  necessary  to  pro- 
nounce a  decision,  at  a  General  Term.  If  two  do  not  concur  a 
re-argument  must  be  ordered.  The  justices  holding  a  General 
Term  may  order  a  reargument  before  themselves  or  at  a  subse- 
quent General  Term,  of  a  cause  heard  by  them,  or  at  a  previous 
General  Term.     (Id.  §  324.) 

Each  term  so  appointed  must  be  held  at  the  City  Hall  in 
the  city  of  New  York,  except  that  auxiliary  or  additional  parts 
for  the  transaction  of  any  business  specified  in  the  appointment 
may  be  held  elsewhere  within  the  city  of  New  York  as  designated 
in  the  appointment.  These  appointments  of  terms  are  published 
at  least  once  a  week  for  three  successive  weeks  before  such 
terms  are  held  in  two  newspapers  published  in  the  city  of  New 
York.  (Id.  §  325.)  Any  building,  room  or  premises  procured 
or  leased  in  accordance  with  law  for  the  use  of  this  court  in  the 
city  of  New  York  is  deemed  a  part  of  the  City  Hall  of  the  city 
of  New  York  for  the  purpose  of  holding  terms  of  court  therein. 
(Laws  of  1897,  ch.  632,  §  I.) 

The  court  has  a  clerk,  who  must  appoint  three  deputy  clerks 
and  not  more  than  eleven  assistants.      (Code  of  Civil  Pro.  §  328.) 

General  Terms  of  the  court  are  held  on  the  last  Monday  ol 
January,   February,    March,   April,   May,  September,  October, 
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November,  and  the  third  Monday  of  December,  terminating  on 
the  Friday  thereafter,  unless  further  extended  by  the  judges 
holding  the  term. 

Appeals  to  the  General  Term  are  confined  to  a  review  of 
,  judgments  or  orders  rendered  or  made  at  a  Special  or  Trial  Term 
of  the  court  or  by  a  judge  thereof  out  of  court.     (Code  of  Civil 
Pro.  §§  3188.  3189.) 

SECTION   V. 
County  Courts. 

A  County  Court  is  held  by  the  county  judge,  and  is  attended 
by  the  county  clerk,  crier,  sheriff  and  such  constables  as  are 
designated  for  that  purpose. 

This  court  has  no  General  Term,  in  the  sense  in  which  those 
words  are  generally  understood;  and  therefore  the  Code  declares 
that  each  provision  of  that  act  conferring  power  upon  or  author- 
izing a  proceeding  to  be  taken  at  a  General,  Special  or  Trial 
Term,  which  is  applicable  to  a  County  Court,  is  to  be  construed  as 
applying  to  any  term  of  the  County  Cou,rt  held  pursuant  to  an 
appointment  made  as  prescribed  by  law.     (Code  of  Civil  Pro. 

§  3342.) 

The  county  judge  appoints  the  times  and  places  for  holding 
terms  of  his  court.  Each  term  must  be  held  at  the  place  desig- 
nated by  the  statute  forthat  purpose;  except  that  the  county  judge 
may  from  time  to  time  adjourn  a  term  to  any  place  within  the 
county  for  the  hearing  and  decision  of  motions  and  appeals,  and 
trials  and  other  proceedings  without  a  jury;  and  may  appoint  as 
many  terms  as  he  thinks  proper  to  be  held,  either  at  the  court 
house  or  elsewhere  in  the  county,  for  the   same   purpose.     (Id. 

§  3S5-) 

An  appeal  lies  to  a  County  Court  from  a  judgment  rendered 

by  a  justice  of  the  peace  (Id.  §§  3044,  3045),  or  from  a  final  order 
made  by  a  justice  of  the  peace  in  a  summary  proceeding  to 
recover  possession  of  real  property  (Id.  §  2260),  or  from  or- 
ders made  by  a  justice  of  the  peace  in  a  special  pro- 
ceeding relating  to  an  animal  straying  upon  the  high- 
way   (Id.    §§    3102,    3104),    or     from     a    judgment    rendered 
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in  the  City  Court  of  Troy  (Laws  of  1900,  ch.  259,  §  18), 
in  the  Municipal  Court  of  the  city  of  Syracuse  (Laws  of  1900, 
*^h'  337-  §  6),  in  the  City  Court  of  Albany  (Laws  of  1899,  ch. 
590,  §20,)  in  the  City  Court  of  Binghamton  (Laws  of  1899,  ch. 
337,  §  20,)  in  the  City  Court  of  Utica  (Laws  of  1894,  ch.  158,  §  i), 
in  the  City  Court  of  Hudson  (Laws  of  1895,  ch.  751,  §140),  in 
the  City  Court  of  Schenectady  (Laws  of  1893,  ch.  631,  §  5),  or 
in  the  Ciiy  Court  of  Auburn  (Laws  of  1879,  ch.  53,  §  66;,  and  in 
other  local  courts  of  inferior  jurisdiction,  and  from  certain  orders 
made  therein. 

Several  of  the  local  courts  above  mentioned  have  by  the 
provisions  of  the  act  for  the  government  of  cities  of  the  second 
class  become  known  as  the  "  City  Court,"  and  appeals  therein 
are  now  governed  by  the  provisions  of  the  act  above  mentioned, 
but  no  change  has  been  made  in  respect  to  the  court  in  which 
the  appeal  shall  be  heard.  Among  the  courts  affected  by  this 
statute  are  the  courts  formerly  known  as  the  City  Court  of 
Albany,  the  Justices'  Court  of  Troy,  the  Municipal  Court  of  the 
city  of  Syracuse,  and  the  Municipal  Court  of  the  city  of  Roches- 
ter. (See  Laws  of  1898,  ch.  182,  article  ix,  §§  357,  375,  380, 
381.) 


CHAPTER  III. 
JURISDICTION  OF  THE  COURT  OF  APPEALS. 

SECTION  I. 

Constitutional  Limitation  of  the  Jurisdiction  of  the 

Court. 

The  Constitution  of  1894. — The  present  Constitution  of  the 
state  of  New  York  provides  that  "  after  the  last  day  of  December, 
one  thousand  eight  hundred  and  ninety-five,  the  jurisdiction  of 
the  Court  of  Appeals,  except  where  the  judgment  is  of  death, 
shall  be  limited  to  the  review  of  questions  of  law.  No  unani- 
mous decision  of  the  Appellate  Division  of  the  Supreme  Court 
that  there  is  evidence  supporting  or  tending  to  sustain  a  finding 
of  fact  or  a  verdict  not  directed  by  the  court,  shall  be  reviewed 
by  the  Court  of  Appeals.  Except  where  the  judgment  is  of 
death,  appeals  may  be  taken  as  of  right  to  said  court  only  from 
judgments  or  orders  entered  upon  decisions  of  the  Appellate 
Division  of  the  Supreme  Court,  finally  determining  actions  or 
special  proceedings,  and  from  orders  granting  new  trials  on 
exceptions,  where  the  appellants  stipulate  that  upon  affirmance 
judgment  absolute  shall  be  rendered  against  them.  The  Appel- 
late Division  in  any  department  may,  however,  allow  an  appeal 
upon  any  question  of  law  which,  in  its  opinion,  ought  to  be 
reviewed  by  the  Court  of  Appeals.  The  legislature  may  further 
restrict  the  jurisdiction  of  the  Court  of  Appeals  and  the  right  of 
appeal  thereto,  but  the  right  of  appeal  shall  not  depend  upon  the 
amount  involved.  The  provisions  of  this  section  shall  not  apply 
to  orders  made  or  judgments  rendered  by  any  General  Term 
before  the  last  day  of  December,  one  thousand  eight  hundred 
and  ninety-five,  but  appeals  therefrom  may  be  taken  under  exist, 
ing  provisions  of  law."     (Const.  Art.  6,  §  g.) 
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Appeals  from  judgments  or  orders  of  the  former  General  Teims. 

These  constitutional  limitations  are  embodied  in  sections 
190  and  19 1  of  the  Code  of  Civil  Procedure  defining  the  juris- 
diction of  the  Court  of  Appeals. 

Appeals  from  judgments  or  orders  of  the  former  Gene- 
ral Terms. — The  language  of  the  last  paragraph  of  the  section 
of  the  Constitution  above  quoted  is  clear  and  explicit  and  obvi- 
ously excludes  from  the  operation  of  the  remainder  of  the  section 
appeals  from  orders  or  judgments  rendered  by  any  General  Term 
prior  to  December  31st,  1895,  and  allows  appeals  to  be  taken 
therefrom  under  the  then  existing  provisions  of  law. 

The  legislature  intended  to  embody  this  exception  in  section 
190  of  the    Code,  providing    that    "  The    Court  of  Appeals  has 
exclusive  jurisdiction  to  review  upon  appeal   every  actual  deter- 
mination   made  prior  to  the   last    day  of    December,    eighteen 
hundred   and    ninety-five,    at  a  General    Term   of   the  Supreme 
Court,  or  by  either  of  the  Superior  City  Courts,  as  then  consti- 
tuted, in  all  cases  in  which,  under  the  provisions  of   law  existing 
on  said  day,  appeals  might  be  taken  to    the   Court  of  Appeals." 
But  in  section  191  of  that  act  it  is  provided  that  tht  jurisdiction 
conferred  by  the  last  section  is  subject  to  , "  the  following  limita- 
tions,   exceptions    and    conditions,"    and    then    follow   certain 
exceptions,  limitations  and  conditions,  which  if  applied  to  appeals 
taken  from  judgments  or  orders  of  former    General  Terms  would 
in    many  cases   render   the  constitutional  provision  inoperative. 
Thus,  under  the  first  subdivision  of  section  191   no  appeal  could 
be  taken  to  the  Court  of  Appeals  from  a  judgment  or  order  made 
or  rendered  by  a  General  Term  in  an  action  or  proceeding  com- 
menced  in    a  court   other  than   the    Supreme   Court,    Court  of 
Claims,  County  Court  or  a  Surrogate's  Court,  unless    allowed  by 
the  Appellate  Division  of  the  Supreme  Court.     But  the  Court  of 
Appeals  has  refused  to  sanction  such  construction.     ^See  Halli- 
burton v.  Clapp,  149  N.  Y.    183.)     Notwithstanding   the  present 
limitation   of   the  jurisdiction  of   the   Court  of  Appeals  to  the 
review  of  questions  of  law  only,  where  an  appeal  has  been  taken 
to    that    court    from  a  judgment    of   the  General  Term  rendered 
before   the    present    provisions   of   the    Constitution    and    Code 
went  into  effect,  the  court  is  governed  upon  such  appeal  by  the 
former  provision  of  law,  and  if  the  appeal  is  from  a  judgment  and 
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order  of  the  General  Term  reversing  the  judgment  of  the  Court 
below  upon  the  law  and  the  facts  and  granting  a  new  trial,  the 
Court  of  Appeals  is  required  to  review  the  conclusion  of  the 
court  below  upon  the  facts  under  section  1338  of  the  Code  as  it 
existed  at  the  time  the  decision  was  made.  (See  Sanger  v.  French, 
IS7  N.  Y.  213,  224.) 

The  cases  in  which  the  party  aggrieved  by  a  judgment  or 
order  will  be  required  to  examine  the  former  provision  of  law  for 
the  purpose  of  governing  his  procedure  on  appeal  to  the  Court  of 
Appeals  are  becoming  each  day  more  exceptional  and  in  consid- 
ering the  jurisdiction  of  that  Court  in  the  following  pages  the 
former  statutes  will  be  referred  to  only  incidentally. 

Jurisdiction  limited  to  the  review  of  question  of  la.vr. — 
Both  the  Constitution  and  the  Code  limit  the  jurisdiction  of  the 
Court  of  Appeals  to  a  review  of  questions  of  law  (Const., 
Art.  6,  §  9 ;  Code  of  Civil  Pro.,  §  191,  subd.  3  ;  Hirshfeld  v.  Fitz- 
gerald, IS7  N.  Y.,  166 :  Often  v.  Manhattan  R.  R.  Co.,  150  N.  Y. 
395/  Szuchyv.  Hillside  Coal  &  Iron  Co.,\A.  219),  and  both  pro- 
vide that  no  unanimous  decision  of  the  Appellate  Division  of  the 
Supreme  Court  that  there  is  evidence  supporting  or  tending  to 
sustain  a  finding  of  fact  or  a  verdict  not  directed  by  the  court 
shall  be  reviewed  by  the  Court  of  Appeals.  (Const.,  Art.  6,  §  9 ; 
Code  of  Civil  Pro.,  §  191,  subd.  4.) 

These  provisions  of  the  Constitution  and  the  Code  apply  to 
special  proceedings  as  well  as  to  actions,  and  to  implied  findings 
as  well  as  to  those  written  out  in  extenso.  {^People  ex  rel.  Broadway 
Imp.  Co.,v.  Baker,  155  N.  Y.  322/  People  ex  rel.  Manhattan 
R.  R.  Co.,  v.  Barker,  152  N.  Y,,  417.)  They  apply  not  only  to 
the  facts  afiSrmatively  stated  in  favor  of  the  successful  party  but 
to  those  expressly  or  impliedly  negatived  against  the  party  ap- 
pealing. (Szuchy  \.  Hillside  Coal  &  Iron  Co.,  150  N.  Y.  219; 
Amherst  College  v.  Ritch,  151  N.  Y.  282;  Mar  den  v.  Dor  thy, 
160  N,  Y.  39.)  They  apply  as  well  to  cases  coming  under  sub- 
division 2  of  section  191  of  the  Code  and  certified  to  the  Court  of 
Appeals  by  the  Appellate  Division  as  to  other  appeals.  {^Reed  v. 
McCord,  160  N.  Y.  330.)  They  apply  as  well  where  there  is  an 
entire  absence  of  proof,  and  where,  under  the  provisions  of  the 
Code  as  it  existed  before  the  amendment,  a  question  of  law  was 
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presented,  as  where  a  verdict  is  claimed  to  be  against  the  weight 
of  evidence  and  a  question  of  fact  is  to  be  examined.  In  neither 
case  has  the  Court  of  Appeals  any  jurisdiction  to  review  the 
unanimous  decision  of  an  Appellate  Division.  {Szuchy  v.  Hill- 
side Coal  &  Iron  Co.,  150  N.  Y.,  219.)  They  do  not  apply  to 
appeals  from  judgments  or  orders  of  the  former  General  Term 
rendered  before  the  present  provisions  of  the  Constitution  and 
Code  went  into  effect  {Sanger  v.  French,  157  N.  Y.  213,  224; 
Israel  v.  Manhattan  Ry.  Co.,  158  N.  Y,,  624,  633),  nor  does  the 
prohibition  against  the  review  of  the  unanimous  decision  apply 
to  an  appeal  from  an  order  of  the  Appellate  Division  affirming 
an  order  of  a  surrogate  reversing  the  imposition  of  a  transfer  tax 
where  no  question  of  fact  was  in  controversy  and  the  only  ques- 
tion involved  was  the  legal  construction  of  the  instrument  of 
transfer  and  the  statute.     {Matter  of  Green,  153  N.  Y.  223.) 

The  scope  and  effect  of  the  provision  prohibiting  a  review 
of  such  unanimous  decision,  and  the  intent  of  its  framers  are 
clearly  outlined  in  the  report  of  the  judiciary  committee  of  the 
late  constitutional  convention.  "  For  the  purpose  of  effectively 
limiting  the  Court  of  Appeals  to  questions  of  law,  we  have  added 
to  the  general  statement  of  that  limitation  a  clause  specifically 
precluding  review  of  a  unanimous  decision  of  the  Appellate 
Division  that  there  is  evidence  to  sustain  a  finding  of  fact  or  a 
verdict  not  directed  by  the  court.  This  closes  the  door  through 
which,  under  sections  993  and  1337  of  the  Code,  the  whole  ques- 
tion of  fact  in  many  cases  is  brought  before  the  Court  of  Ap- 
peals. It  does  not  affect  cases  of  nonsuit,  of  verdicts  directed, 
or  of  reversals  by  the  Appellate  Division,  or  cases  where  there  is 
dissent  in  that  court.  It  does  require  that  where  a  trial  court  or 
jury  has  decided  that  a  fact  is  proved,  and  five  judges  in  the 
Appellate  Division  have  unanimously  held  that  it  is  proved,  con- 
troversy about  that  fact  shall  end,  and  that  any  question  of  law 
mixed  with  that  fact  shall  be  separately  raised  and  presented  in 
order  to  be  reviewed  by  the  Court  of  Appeals."  (2  Convention 
Documents,  No.  53,  p.  6.  See  People  ex  rel.  Manhattan  R.  R. 
Co.  V.  Barker,  152  N.  Y.  417,  432.) 

It  is  not  necessary  in  all  cases  that  there  should  be  a  con- 
currence of  five  justices  of  the  Appellate  Division  to  have  this 
effect.     A  quorum  of  four  justices  holding  an  Appellate  Division 
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are  in  contemplation  of  the  law  the  Appellate  Division,  and  their 
unanimous  vote  of  affirmance  is  a  compliance  with  this  provision 
of  the  Constitution  and  the  Code.  {Harroun  v.  Brush  Electric 
Light  Co.,  152  N.  Y.  2X2.)  Where  a  justice  of  the  Appellate 
Division  who  was  present  at  the  oral  argument  of  a  cause,  prior 
to  its  decision  is  designated  to  sit  in  the  Court  of  Appeals,  and 
a  justice  who  was  not  present  at  the  oral  argument,  in  order  to 
make  a  quorum,  takes  part  in  the  decision  to  which  there  is  no 
dissent,  the  decision  so  made  is  unanimous.  {Wittleder  v.  Cit- 
izens Electric  Illuminating  Co.,  47  App.  Dlv.  543)  But  an  affirm- 
ance is  not  unanimous  where  five  justices  sit,  four  concurring, 
and  one  not  voting.  {Warn  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  163 
N.  Y.  525.) 

Where  it  appears  by  the  record  that  the  affirmance  by  the 
Appellate  Division  of  a  judgment  entered  upon  a  verdict  not 
directed  by  the  court  was  unanimous,  the  Court  of  Appeals  is 
compelled  by  the  Constitution  and  the  statute  to  presume  that 
there  was  sufficient  evidence  to  sustain  the  facts  found  by  the 
jury,  and  the  court  is  confined  in  its  review  to  the  exceptions,  if 
any  taken  to  the  rulings  relating  to  the  evidence,  to  the  charge, 
and  questions  of  that  nature.  {Ayres  v.  Delaware,  Lackazvanna 
&  W.  R.  R.  Co.,  158  N.  Y.  254.)  If  no  questions  remain  not 
necessarily  determined  by  the  decision  of  the  question  of  fact, 
ihe  Court  of  Appeals  has  no  power  to  review.  (See  People  ex  rel. 
Loughran  v.  Railroad  Commissioners,  158  N.  Y.  421.) 

Where  an  action  has  been  tried  at  Special  Term  and  the 
court  has  found  generally  on  the  merits  against  the  defendant 
upon  his  counterclaim  and  in  favor  of  the  plaintifl  upon  his 
demand,  and  the  judgment  rendered  upon  the  decision  has  been 
unanimously  affirmed,  by  the  Appellate  Division,  the  Court  of 
Appeals  has  no  jurisdiction  to  review  any  question  of  fact  in  the 
case.  The  general  form  of  the  decision  makes  it  equivalent  to  a 
general  verdict  rendered  by  a  jury,  and  the  same  presumptions 
apply.  The  court  is  bound  to  presume  that  all  the  facts  have 
been  found  which  are  necessary  to  support  the  judgment  and 
which  were  warranted  by  the  evidence.  The  conclusiveness  of 
the  judgment  is  such  as  to  preclude  the  Court  of  Appeals  from 
an  examination  of  the  evidence  in  an  inquiry  as  to  its  sufficiency, 
either  to  sustain  the  material  facts  alleged  by  the  plaintiff,  or  to 
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negative  those  alleged  by  the  defendant  in  defense,  or  by  way  of 
counterclaim.  (Consolidated  Electric  Storage  Co.  v.  Atlantic 
Trust  Co.,  i6i  N.  Y.  605  ;  Szuchy  v.  Hillside  Coal  Sf  Iron  Co., 
ijo  N.  Y.  219;  Amherst  College  v.  Ritch,  151  N.  Y.  282  ;  Harden 
V.  Dorthy,  160  N.  Y.  39.) 

Where  in  an  action  brought  against  an  elevated  railroad  com- 
pany to  restrain  it  from  maintaining  or  operating  its  road  and  to 
recover  the  damages  which  the  plaintiff  has  sustained  to  his 
abutting  property,  the  plaintiff  has  recovered  judgment  for  rental 
damages  and  other  relief,  and  the  judgment  has  been  unanimously 
afifirmed  by  the  Appellate  Division,  the  Court  of  Appeals,  upon 
an  appeal  from  the  judgment  of  afifirmance,  cannot  review  any 
question  of  fact  relating  to  the  rental  and  fee  damages,  but  is 
bound  to  assume  that  the  findings  of  the  trial  court  were  sup- 
ported by  the  evidence.  {Kernochan  v.  Manhattan  Ry.  Co.,  161 
N.  Y.  339.) 

So  where  the  Appellate  Division  has  affirmed  that  part  of  a 
judgment  rendered  at  Special  Term  which  sets  aside  certain  con- 
fessions of  judgment  and  transfers  as  fraudulent,  the  unanimous 
afifirmance  is  conclusive  upon  the  Court  of  Appeals  that  the  find- 
ing of  the  trial  court  that  the  creditors  so  preferred  participated 
in  the  debtor's  fraud  is  sustained  by  the  evidence.  {Metcalfv. 
Moses,  i6i  N.  Y.  587.) 

The  prohibition  of  the  Constitution  extends  to  questions 
certified  to  the  Court  of  Appeals  by  the  Appellate  Division  as 
well  as  to  the  cases  taken  to  that  court  in  the  ordinary  course  by 
appeal.  The  Court  of  Appeals  is  limited  to  the  review  of  ques- 
tions of  law  and  the  power  of  the  Appellate  Division  to  allow  an 
appeal  to  the  Court  of  Appeals  is  limited  to  such  questions  only. 
(Matter  of  Wester  field,  163  N.  Y.  209.) 

The  failure  of  a  referee,  in  a  decision  stating  concisely  the 
grounds  upon  which  the  issues  have  been  decided,  to  find  a  ma- 
terial fact  pleaded  and  conclusively  proved,  does  not  constitute 
an  error  of  law  which  the  Court  of  Appeals  can  review.  {Nat. 
Harrow  Co.  v.  Bement  Sf  Sons,  163  N.  Y.  505.) 

In  accepting  the  facts  found  as  conclusive  the  court  must 
accept  the  findings  as  they  are  in  their  fair  scope  and  meaning 
without  adding  to  or  taking  anything  from  them,  and,  applying 
them  to  the  case,  determine  whether  they  support  the  legal  con- 
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elusions  drawn  from  them  by  the  court  below.  The  court  is  not 
at  liberty  to  disturb  a  judgment  in  such  a  case  by  giving  to  the 
findings  of  fact  a  strained  and  unwarrantable  construction,  any 
more  than  it  would  be  to  set  the  findings  aside  upon  a  direct  re- 
view.    {Marde?t  v.  Dorthy,  i6o  N.  Y.  39.) 

The  question  whether  there  is  any  evidence  tending  to  prove 
a  fact  has  always  been  a  question  of  law.  {Meserole  v.  Hoyt,  161 
N.  Y.  59:  Cronin  v.  Lord,  161  N.  Y.  90;  Otten  v.  Manhattan 
R.  Co.,  150  N.  Y.  395.)  The  provision  of  the  Constitution  pro- 
hibiting the  review  by  the  Court  of  Appeals  of  a  unanimous  de- 
cision of  the  Appellate  Division  that  there  is  evidence  support- 
ing or  tending  to  sustain  a  verdict  not  directed  by  the  court,  has 
the  effect  of  withdrawing  from  the  jurisdiction  of  th?  Court  of 
Appeals  in  case  of  such  unanimous  decision,  not  only  the  facts 
themselves,  but  also  the  question  of  law  whether  there  is  any 
evidence  tending  to  prove  them.  {Meserole  v.  Hoyt,  161  N.  Y. 
59;  Cronin  v.  Lord,  161  N.  Y.  90.)  In  such  case  the  prohibition 
against  a  review  by  the  Court  of  Appeals  of  this  question  of  law 
applies  equally  to  a  question  of  law  raised  by- any  form  of  excep- 
tion taken  at  the  trial  directed  to  the  question  of  the  sufficiency 
of  the  evidence  only,  whether  it  be  to  a  ruling  submitting  the 
case  to  the  jury,  or  refusing  a  nonsuit,  or  to  a  charge  that  there 
is  or  is  not  evidence,  as  the  case  may  be,  to  warrant  a  finding  or 
verdict  on  the  disputed  questions  of  fact.  {Cronin  v.  Lord.  161 
N.  Y.  90;  Szuchy  v.  Hillside  Coal  &  Iron  Co.,  150  N.  Y.  219.) 

The  fact  that  the  decision  was  unanimous  should  appear  by 
the  judgment  or  by  a  certificate  of  the  court  embraced  in  the 
record  {Kaplan  v.  New  York  Biscuit  CI?.,  1 5 1  N.  Y.  171;  Laidlaw  v. 
Sage,  158  N.  Y.  73)  and  the  burden  of  showing  this  unanimity  of 
decision  rests  with  the  party  asserting  it.  The  court  has  juris- 
diction unless  the  decision  was  in  fact  unanimous,  and  it  will  not 
examine  the  opinion  of  the  court  below  or  indulge  in  any  infer- 
ences or  presumptions  for  the  purpose  of  defeating  its  jurisdic- 
tion. (Id.)  If  the  record  shows  that  the  decision  of  the  Appel- 
late Division  was  unanimous  there  is  notjiing  further  for  the 
court  to  review  in  that  direction;  if  it  does  not  disclose  such 
fact  the  court  must  then  look  into  the  record  to  determine 
whether  there  is  any  evidence  supporting  the  findings  of  fact  and 
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the  decision  of  the  court  below.     {Matter  of  Randel,  is§  N.  Y, 
216.) 

The  effect  of  a  unanimous  judgment  or  order  of  afifirmance 
is  a  decision  that  there  is  evidence  supporting  the  findings  of 
fact  as  expressed  or  necessarily  implied.  It  is  not  necessary  for 
the  Appellate  Division  to  specify  what  findings  of  fact  are  sus- 
tained by  the  evidence,  when  it  intends  to  sustain  them  all.  Nor 
is  it  necessary  for  the  court  to  repeat  the  language  of  the  Con- 
stitution and  apply  it  generally  to  all  the  findings  of  fact.  A 
unanimous  afifirmance  of  the  judgment  or  order  appealed  from 
necessarily  affirms  all  the  findings  of  fact,  whether  expressed  or 
not,  that  are  essential  to  support  the  decision  made  below,  the 
same  as  the  affirmance  of  a  general  verdict.  {People  ex  rel  Man- 
hattan R.  Co.  v.  Barker,  152  N.  Y.  417.) 

Discretionary  orders. — The  limitation  of  the  jurisdiction 
of  the  Court  of  Appeals  to  the  review  of  questions  of  law  pro- 
hibits a  review  in  that  court- of  the  discretionary  action  of  othei 
courts.  (De  Camp -v.  Thomson,  159  N.  Y.  444;  Matter  of  Bald- 
win, 158  N.  Y.  713;  People  ex  rel.  Coler  v.  Lord,  157  N.  Y.  40S; 
Merriam  v.  Wood  &"  Parker  Lith.  Co.,  155  N.  Y.  136;  People  w. 
Sternberg,  153  N.  Y.  684;  White  v.  Benjamin,  150  N.  Y.  258; 
Reilley  v.  President,  etc.,  D.  &  H.  C.  Co.,  102  N.  Y.  383;  Smith  v. 
Piatt,  96  N.  Y.  635;  Dalrymple  v.  Hannum,  54  N.  Y.  654;  Baker 
v.  Remington,  45  N.  Y.  323,)  Further  than  this,  the  court  will 
refuse  to  review  any  order  of  the  court  below,  which,  for  all  that 
appears  in  the  record  to  the  contrary,  may  have  been  made  in 
the  exercise  of  discretionary  power.  {Matter  of  Attorney-Gen- 
eral, 151;  N.  Y.  441;  Schneider  V.  City  of  Rochester,  Id.  6iq.) 
Upon  an  appeal  from  an  order  which  may  have  involved  the  ex- 
ercise of  discretion,  the  burden  is  on  the  appellant  to  show  that 
it  was  made  upon  a  ground  that  did  not  authorize  the  court  to 
exercise  any  discretion  in  its  decision.  {Cushman  v.  Brundrett, 
50  N.  Y.  296;  McKenna  v.  Bolger,  94  N.  Y.  641;  Mills  v.  Jlild- 
reth,  81  N.  Y,  91;  Cole  v.  Malcolm,  66  N.  Y.  363;  Matter  of  Peti- 
tion of  N.  Y.  &  H.  R.  R.  Co.,  98  N.  Y.  12.)  This  must  be  shown 
by  the  order  itself  as  the  court  will  not  examine  the  opinion  of 
the  court  below  for  the  purpose  of  ascertaining  the  grounds  of 
its  decision.     {People  ex  rel.  Coler  v.  Lord,  157  N.  Y.  408;  People 
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ex  rel.  Jacobus  v.  Van  Wyck,  Id.  495;  Brooks  v.  Mexican  Nat. 
Cofist.  Co.,  93  N.  Y.  647;  Matter  of  Petition  of  N.  Y.  &  H.  R.  R. 
Co.,  98  N.  Y.  12;  Bates  v.  McDowell,  97  N.  Y.  646;  Matter  of 
Kings  County  Elevated  Ry.  Co.,  82  N.  Y.  95.) 

The  rule  that  the  Court  of  Appeals  will  not  review  orders  of 
the  court  below  which  rest  in  discretion  is  easily  stated.  But  it 
is  not  always  easy  to  apply  the  rule  and  draw  the  line  between 
what  is  a  legitimate  exercise  of  discretion  and  what  is  legal  error. 
There  is  a  recognized  distinction  between  an  absolute  discretion, 
and  that  which  is  governed  by  legal  rules.  The  former  is  not 
reviewable  by  the  Court  of  Appeals,  but  the  latter  is.  {People  v. 
Common  Council,  78  N.  Y.  56,  61  ;  Howell  v.  Mills,  53  N.  Y.  322; 
Anonymous,  59  N.  Y.  313.)  An  absolute  discretion  is  one  which 
cannot  be  governed  by  any  fixed  principles  or  rules.  (Id.,  Tripp 
V.  Cook,  26  Wend.  143  ;  People  v.  Superior  Court  of  N.  Y.,  5 
Wend.  114,  125.)  The  class  of  orders  not  reviewable  because 
discretionary  are  substantially  those  addressed  to  the  favor  of 
the  court,  to  which  the  applicant  has  no  absolute  right,  and 
which  may  or  may  not  be  granted  without  wrong  on  either  hand. 
(Matter  of  Eldridge,  82  N.  Y.  161,  165.)  Where,  upon  an  appli- 
cation addressed  to  the  favor  of  the  court,  it  becomes  necessary 
to  weigh  conflicting  evidence,  to  decide  as  to  the  credibility  of 
witnesses,  to  consider  the  effect  to  be  given  to  the  conduct  of 
the  parties,  or  to  determine  any  question  as  to  which  there  is  no 
fixed  established  rule  or  controlling  principle  of  law,  the  order 
made  upon  the  motion  is  deemed  discretionary  and  is  not 
appealable  to  the  Court  of  Appeals.  {Anonymous,  59  N.  Y. 
313.)  A  question  of  practice  may  aflect  a  substantial  right,  and 
the  question  may  be  such  as  to  exclude  the  exercise  of  any  dis- 
cretion. But  such  cases  are  exceptional.  As  a  rule,  such  ques- 
tions go  only  to  the  mode  of  procedure,  are  in  the  discretion  of 
the  court  below,  and  are  not  reviewable  by  the  Court  of  Appeals. 
{See  Tyngv.  Halsted,  74  N.  Y.  604;  Tucker  v.  Leland,  75  N.  Y. 
186.) 

It  has  been  intimated  that  where  the  inferior  court  has 
established  a  general  rule  of  practice,  not  depending  at  all  upon 
circumstances,  it  has  parted  with  its  discretion  so  long  as  it 
retains  the  rule,  and  conferred  legal  rights  upon  litigants  in  that 
court  which  it  has  no  power  to  withhold ;  and  that   in   case   the 
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court  should  withhold  the  right  it  may  be  compelled  to  grant  it 
by  mandamus,  (See  People  v.  Superior  Court  of  N.  Y.,  S  Wend. 
114.)  But  this  doctrine  does  not  apply  to  appeals  to  the  Court 
of  Appeals.  The  rules  of  the  Supreme  Court  are  generally 
under  its  control,  and  are  to  be  enforced  and  administered  by  it. 
That  court  may  overlook  or  relieve  against  a  violation  of  the 
rules,  or  a  non-compliance  with  them,  and  with  the  exercise  of 
this  power  the  Court  of  Appeals  will  not  ordinarily  interfere  on 
appeal.  {^Martin  v.  Lowenstein,  68  N.  Y.  456.  See  Cole  v.  Gour- 
lay,  79  N.  Y.  527,  S3S  ;  O'Reilly  v.  King,  28  How.  408,  41 1,  413  ; 
Clark  V.  Brooks,  26  How.  285.) 

Questions  as  to  the  mode  of  trial,  or  as  to  parties,  can  and 
should  be  raised  upon  the  trial,  and  an  exception  taken,  to  be 
heard  on  appeal  from  the  judgment.  {Kellum  v.  Durfoo,  78  N.  Y. 
4S4.)  An  order  of  the  General  Term  afifirming  an  order  of  the 
Special  Term  granting  leave  to  the  plaintiff  to  serve  a  supple- 
mentary summons  and  complaint,  and  to  proceed  in  the  action, 
omitting  the  name  of  one  of  the  defendants,  is  discretionary, 
and  not  reviewable  by  the  Court  of  Appeals.  {Angellv.  Lawton, 
75  N.  Y.  540.)  So  an  order  denying  a  motion  to  set  aside  a 
judgment  of  foreclosure  and  sale  because  of  the  non-joinder 
of  a  party  defendant  involves  a  question  of  practice  only,  and 
is  not  reviewable  by  the  Court  of  Appeals.  {Tucker  v.  Leland, 
75  N.  Y.  186.) 

The  Court  of  Appeals  will  not  interfere  with  the  deter, 
mination  of  questions  of  practice  in  the  mode  of  disposition 
by  the  court  below  of  causes  on  its  own  calendar  {Kellum  v. 
Durfoo,  78  N.  Y.  484),  nor  will  it  review  the  form  in  which 
the  court  below  expresses  its  opinion,  {Smith  v.  Rathbtm,  88 
N.  Y.  660.)  No  appeal  will  lie  to  the  Court  of  Appeals 
from  an  order  of  the  General  Term  refusing  to  modify  or 
change  an  order  already  made  by  it.  Whether  the  modification 
should  be  made  is  a  question  addressed  to  the  discretion  of 
the  court  below,  and  over  its  exercise,  an  appellate  court  has 
no  control.  {Place  v:  Heward,  22  Week.  Dig.  301.)  An  order 
directing  an  amendment  of  the  record  of  the  decision  of  the 
court  below  by  adding  thereto  the  grounds  of  its  decision 
{Buckingham  v.  Dickinson^  54  N.  Y.  682),  or  an  order  directing 
any  other  amendment  of  the  record  so  as  to  correct  a  mistake 
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therein  and  make  it  conform  to  tlie  facts  {Baker  v.  Home  Life  Ins. 
Co.,  63  N.  Y.  630),  is  but  an  exercise  of  the  general  power  of 
the  court  relating  to  its  practice,  and  is  not  reviewable  in  the 
Court  of  Appeals.  The  question  whether  a  clerical  error,  con- 
sisting of  the  omission  of  the  name  of  a  defendant  from  the 
prayer  for  judgment  for  a  deficiency  in  the  copy  of  the  com- 
plaint attached  to  the  judgment-roll  in  an  action  for 
foreclosure,  should  be  disregarded,  or  amended,  or  the  judgment 
set  aside,  is  of  the  same  class.  {Tucker  v.  Leland,  75  N.  Y.  186.) 
An  order  denying  a  reference  of  a  referable  ds:.^\0VL{Martin  v.  Wind- 
sor Hotel  Co.,  70  N.  Y.  loi),  or  referring  such  an  action  (Welshv. 
Darragh,  52  N.  Y.  590;  Harrington  v.  Bruce,  84  N.  Y.  103),  or 
denying  a  reference  to  take  proof  and  recommend  whether  any 
or  what  allowances  should  be  made  to  attorneys  for  intervening 
policy-holders  in  an  action  to  dissolve  an  insolvent  life  insurance 
company  {Attorney-General  v.  Continental  Life  Ins.  Co.,  90  N.  Y. 
45),  or  an  order  denying  a  motion  for  the  settlement  of  the  issues 
in  an  equity  action  for  trial  by  jury  {Colman  v.  Dixon,  50  N.  Y. 
572),  or  directing  the  issues  therein  to  be  passed  upon  by  a  jury 
{Brinkley  v.  Brinkley,  56  N.  Y.  192.  See  Hewlett  v.  Wood,  62 
N.  Y.  75),  or  setting  aside  the  issues  already  tried,  and  directing 
other  issues  to  be  settled  and  tried  by  a  jury,  or  setting  aside  the 
verdict  of  the  jury  upon  issues  already  tried  {Colie  v.  Tifft,  47 
N.  Y.  119),  is  discretionary  and  not  reviewable  by  the  Court  of 
Appeals. 

All  stipulations  and  agreements  made  between  parties  in  the 
course  of  an  action  pending  in  the  Supreme  Court,  and  aflecting 
proceedings  in  it,  and  all  orders  entered  thereon,  are  within  the 
control  of  that  court,  and  may  be  set  aside  in  its  discretion, 
whenever  the  parties  can  be  restored  to  the  same  condition  they 
would  have  occupied  if  no  agreement  had  been  made.  {Barry  v. 
Mutual  Life  Ins.  Co.,  53  N.  Y.  536.) 

Where  a  party  asks  for  some  particular  relief,  not  as  a  matter 
of  legal  right,  and  the  same  or  equivalent  relief  cap  be  obtained 
by  some  other  remedy  or  mode  of  procedure,  the  granting  or 
withholding  of  the  relief  sought  rests  in  the  discretion  of  the 
court  of  original  jurisdiction.  (See  Wilbor  v.  Danolds,  159  N.  Y. 
657;  Foot  V.  Lathrop,  41  N.  Y.  358;  Sixth  Avenue  R.  R.  Co.  v. 
Gilbert  Elevated  R.  R.  Co.,  71  N.  Y.  430;    Barry  v.  Mutual  Life 
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Ins.  Co.,  S3  N.  Y.  536;  Keck  v.  Werder,  86  N.  Y.  264;  Beards  v. 
Wheeler,  y6  N.  Y.  213;  Matter  of  Hatch,  74  N.  Y.  61 1;  Stilwell 
V.  Priest,  85  N.  Y.  649.  But  see  Fredericks  v.  Taylor,  52  N.  Y. 
S96.) 

Where  the  moving  party  is  not  entitled  to  the  relief  specific- 
ally demanded  in  the  moving  papers,  it  is  discretionary  with  the 
court  whether  it  will  grant  other  relief  under  the  prayer  for  gen- 
eral  relief,  or  deny  the  motion.  (See  Van  Slyke  v.  Hyatt,  46 
N.  Y.  259.) 

Where  the  moving  party  has  been  guilty  of  laches  in  making 
his  application,  the  denial  of  the  motion  is  in  the  discretion  of 
the  court  to  which  it  is  addressed.  (See  Wade  v.  DeLeyer,  63 
N.  Y.  318;  Depew  v.  Dewey,  56  N.  Y.  657;  Grant  v.  Griswold,  82 
N.  Y.  569.) 

It  is  in  the  discretion  of  the  court  whether  a  party  shall  be 
allowed  to  discontinue  even  a  legal  action  without  payment  of 
costs  after  issue  joined.  (See  De  Barante  v.  Deyermand,  \\.  N.  Y. 
355;  Staiger  v.  Schultz,  3  Keyes,  614,  6i6;  Merritt  v.  Arden,  i 
Wend.  91;  Cuylerv.  Coats,  10  How.  141;  Wellington  v.  Classon, 
18  How.  10;  Taaks  v.  Schmidt,  19  How.  413.)  And  it  is  equally 
within  the  discretion  of  the  court  whether  to  grant  or  refuse  an 
application  for  leave  to  discontinue  an  action  on  payment  of 
costs.  (Carleton  v.  Darcy,  75  N.  Y.  375.  See  Salmon  v.  Gedney, 
Id.  479,  482.)  So  the  Supreme  Court,  in  its  discretion,  may 
authorize  the  discontinuance  of  a  proceeding  to  acquire  title  to 
lands  at  any  time  before  the  title  is  acquired  and  the  rights  result- 
ing therefrom  have  become  vested  in  the  property  holder. 
{^Matter  of  Military  Parade  Ground,  60  N.  Y.  319;  Matter  of 
Commissioners  of  Washington  Park,  $6  N.  Y.  144.  See  Matter  of 
Rhinebeck  &  Conn.  R.R.  Co.,  6^  N.Y.  242,  24$.     Code   of   Civil 

Pro.  §  3374-) 

The  allowance  of  costs  in  equity  cases  is  in  the  discretion  of 
the  court,  and  is  not  reviewable.  {^Staiger  v.  Schultz,  3  Keyes, 
614;  Taylor  v.  Root,  48  N.  Y.  687;  Herrington  v.  Robertson,  71 
N.  Y.  280;  Code  of  Civil  Pro.  §  3230.)  So  an  extra  allowance  of 
costs,  if  within  the  limits  prescribed  by  the  Code  and  in  a  case 
there  authorized,  is  in  the  discretion  of  the  court  of  original  juris- 
diction and  not  reviewable.  {Krekeler  v.  Ritter,  62  N.  Y.  372, 
Southwick  v.  Southwick,  49  N.  Y.  5 10;  Comins  v.  Board  of  Super- 
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visors,  64  N.  Y.  626;  Trial  Practice,  543,  550.  See  Noyesv. 
Children  s  Aid  Society,  70  N.  Y.  481.)  So  the  amount  allowed  by 
an  order  fixing  the  compensation  of  a  sheriff  for  his  trouble  and 
expenses  in  taking  possession  of  and  preserving  property  at- 
tached (see  Code  of  Civil  Pro.  §  3307,  subd.  2),  is  in  the  discretion 
of  the  judge  issuing  the  warrant  and  is  not  reviewable  by  the 
Court  of  Appeals.  (German  Am.  Bank  v.  Morris  Run  Coal  Co., 
74  N.  Y.  58.     See  Woodruff  v.  Imperial  Fire  Ins.   Co.,  90  N.  Y. 

521.) 

An  order  opening  a  judgment  taken  by  default  (Lawrence  v. 
Farley,  73  N.  Y.  187;  Ailing  v.  Faky,  70  N.  Y.  571;  Vanderbilt 
V.  Schreyer,  81  N.  Y.  646;  People  v.  Superior  Ct.  of  N.  Y.,  S 
Wend.  114),  or  refusing  to  open  such  judgment  (Depewv.  Dewey, 
56  N.  Y.  657;  Ferris  v.  Ferris,  Id.  614;  Smith  v.  Belden,  60 
N.  Y.  642;  Davis  v.  Borst,  58  N.  Y.  669;  Wade  v.  De  Leyer,  63 
N.  Y.  318),  or  an  order  granting  or  denying  a  motion  to  set  aside 
an  order  taken  by  default  and  for  a  rehearing  {Miller  v.  Tyler, 
58  N.  Y.  477;  Stevens  v.  Glover,  83  N.  Y.  611.  See  also  Matter 
of  the  Petition  of  Loew,  90  N.  Y.  666),  rest  in  discretion,  and 
ordinarily  will  not  be  reviewed  by  the  Court  of  Appeals. 

An  order  denying  a  motion  to  set  aside  a  judgment  for  an 
omission  to  file  a  proper  judgment  xoVi  (Whitney  s.  Townshend, 
67  N.  Y.  40),  or  denying  a  motion  to  set  aside  a  judgment 
regular  on  its  face  upon  the  ground  that  the  defendant  had  never 
been  served  with  process,  and  that  the  appearance  by  attorney 
was  unauthorized  (Foote  v.  Lathrop,  41  N,  Y.  358),  rests  in  discre- 
tion and  is  not  reviewable.  So  after  a  judgment  in  favor  of  the 
plaintiil  has  been  satisfied,  it  is  within  the  discretion  of  the  court 
to  vacate  it  on  motion  of  the  plaintiff,  and  to  allow  him  to  serve 
an  amended  complaint  adding  new  causes  of  action,  although  by 
so  doing  the  statute  of  limitations  is  avoided.  (Hatch  v.  Central 
Nat.  Bank,  78  N.  Y.  487;  President,  etc.,  of  Mechanics'  Bank  v. 
Minthorne,  19  Johns.  244.     See  Keck  v.  Werder,  86  N.  Y.  264) 

An  order  staying  the  entry  of  judgment  (Miannay  v.  Blogg, 
41  N.  Y.  521),  or  refusing  to  strike  out  an  answer  (Tabor -v.  Gard- 
ner, 41  N.  Y.  232.  See  Wilkinw.  Raplee,  52  N.  Y.  248  ;  People  v. 
Clyde,  69  N.  Y.  603,  604),  or  refusing  to  set  aside  an  execution 
issued  without  leave  after  the  expiration  of  five  years  (Bank  of 
Genesee  v.  Spencer,  18  N.  Y.  150 ;   Underwood  v.  Green,  56  N.  Y. 
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247.  See  also,  Beards  v.  Wheeler,  76  N.  Y.  213;  Bennett  v. 
Morehouse,  42  N.  Y.  189),  or  denying  a  motion  for  leave  to  issue 
an  execution," where  the  facts  underlying  the  motion  are  in  dis- 
pute {Shuman  v.  Strauss,  52  N.  Y.  404),  or  denying  leave  to  make 
a  supplemental  answer  where  the  facts  show  laches,  or  fraud,  or 
manifest  injustice  in  allowing  the  proposed  defense  {Holyoke  v. 
Adams,  59  N.  Y.  233  ;  Spears  v.  Mayor,  etc.,  of  New  York,  72 
N.  Y.  442),  or  denying  a  motion  to  extend  the  time  to  demur  to 
the  complaint  {People  v.  Tweed,  63  N.  Y.  194),  or  refusing  to 
compel  an  election  between  two  causes  of  action  stated  in  the 
same  count  in  the  complaint,  or  to  require  them  to  be  separately 
stated  and  numbered  (Id.;  See  Goldberg  v.  Utley,  60  N.  Y.  427), 
or  denying  a  motion  to  serve  an  affidavit  nunc  pro  tunc  {Riggs  v. 
Waydell,  78  N.  Y.  586),  or  denying  a  motion  to  set  aside  a  ver- 
dict, a  report  of  a  referee  or  a  judgment,  for  matters  «'» /aw, 
dehors  \i!at.  record  {Williams  v.  Montgomery,  60  N.Y.  648;  Meltzer 
V.  Doll,  91  N.  Y.  365;  Gale  v.  New  York  Cent.  &■  H.  R.  R.  R.  Co., 
76  N.  Y.  594 ;  Comins  v.  Heifield,  80  N.  Y.  261 ;  Gray  v.  Fisk, 
53  N.  Y.  630;  Leonard  v.  Mulry,  93  N.  Y.  392  ;  Livermore  v. 
Bainbridge,  56  N.  Y.  72  ;  Mundorff  v.  Mundorff,  59  N.  Y.  635 ; 
Scoville  V.  Landon,  50  N.  Y.  686;  Lawrence  v.  Ely,  38  N.  Y.  42 ; 
Selden  v.  Delaware  &  Hndson  Canal  Co.,  29  N.  Y.  634 ;  Bedell 
V.  Chase,  34  N.  Y.  386  ;  Young  v.  Davis,  30  N.  Y.  134;  Smith  v. 
Piatt,  96  N.  Y.  63s  ;  Dalrymple  v.  Hannum,  54  N.  Y.  654)  or  an 
order  of  the  General  Term  denying  a  motion  for  a  reargument 
(Fleischman  v.  Stern,  go  N.  Y.  no.  But  see  Graham  v.  Linden, 
50  N.  Y.  547),  or  for  leave  to  renew  a  former  motion  {Bentley  v. 
Waterman,  78  N.  Y.  623),  or  to  amend  or  modify  the  General 
Term  order  (Id.),  or  an  order  vacating  an  award  by  railroad  com- 
missioners and  the  confirmation  of  the  report  {Matter  of  New 
York,  West  Shore  &  Buffalo  R.  R.  Co.,  94  N.  Y.  287 ;  Matter  of 
Kings  County  Elevated  Railway  Cb,,  82  N.  Y.  95  ;  Matter  of  New 
York  Cent.  &  Hudson  R.  R.  R.  Co.,  64  N.  Y.  60),  or  refusing 
to  set  aside  such  report  for  misconduct,  where  the  evidence 
thereof  is  conflicting  {Matter  of  Prospect  Park  &  Coney  Island 
R.  R.  Co.,  85  N.  Y.  489),  or  an  order  granting  or  denying  an 
application  for  admission  to  the  bar  {Matter  of  Beggs,  6y  N.  Y. 
120),  or  granting  or  denying  an  inspection  of  books  and  papers 
{Clyde  V.  Rogers,  87  N.  Y.  625  ;  94  N.  Y.  541  ;  Stilwell  v.  Priest, 
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85  N.  Y.  649),  or  granting  or  denying  a  motion  to  set  aside  a 
subpcena  duces  tecum  (Id.),  or  granting  or  denying  a  bill  of  partic- 
ulars (Tilton  V.  Beecher,  59  N.  Y.  176 ;  People  v.  Tweed,  63  N.  Y. 
194.  See  Witkowski  v.  Paramore,  93  N.  Y.  469;  Dwight  v.  Ger- 
mania  Life  Ins.  Co.,  84  N.  Y.  493),  or  permitting  the  transferee 
of  the  interest  of  one  or  more  of  several  plaintiffs  to  continue  the 
action  in  his  own  name  (Getty  v.  Spaulding,  58  N.  Y.  636.  But 
see  Smith  v.  Zalinski,  94  N.  Y.  519),  or  granting  or  denying  leave 
to  a  receiver  to  sue  (Matter  of  Reeve,  34  N.  Y.  359),  or  directing 
the  fees  of  a  referee,  appointed  to  take  proof  and  report  as  to  the 
claims  of  a  receiver  of  an  insolvent  corporation  for  fees  and 
expenses,  to  be  paid  directly  out  of  the  fund  (Attorney  General  v. 
Continental  Life  Ins.  Co.,  93  N.  Y.  45),  is  within  the  discretion 
of  the  court  df  original  jurisdiction  and  not  appealable. 

A  court  which  appoints  a  receiver  of  the  assets  of  an  insol- 
vent corporation,  may,  in  aid  of  the  appointment,  forbid  any  after 
interference  by  way  of  levy  and  seizure  by  attachment  or  execu- 
tion with  the  property  in  the  possession  of  the  receiver ;  and  this 
power,  being  discretionary,  cannot  be  reviewed  by  the  Court  of 
Appeals.  {Woerishoffer  v.  North  River  Construction  Co.,  99 
N.  Y.  398.) 

Orders  granting,  denying,  or  vacating  attachments  (Catlin  v. 
Rick,  91  N.  Y.  668  ;  Sartwell  v.  Field,  68  N.  Y.  341 ;  Allen  v. 
Meyer,  73  N.  Y.  i  ;  Whitaker  v.  Imperial  Skirt  Manuf.  Co.,  78 
N.  Y.  621;  National  Shoe  and  Leather  Bank  v.  Mechanics'  National 
Bank,  89  N.  Y.  440 ;  Dunlop  v.  Patterson  Fire  Ins.  Co.,  74  N.  Y, 
145,  147  ;'  Wallace  v.  Castle,  68  N.  Y.  370),  or  granting,  denying, 
continuing  or  dissolving  preliminary  injunctions  (Calkins  v.  Man- 
hattan Oil  Co.,  65  N.  Y.  557;  People  v.  Schoonmaker,  50  N.  Y, 
499  ;  Brown  v.  Keeney  Settlement  Cheese  Association,  59  N.  Y.  242; 
Paul  V.  Hunger,  47  N.  Y,  469  ;  Patten  v.  New  York  Elevated R.  R. 
Ci?.,  67  N.  Y,  484  ;  Pfohlv.  Sampson,  59  N.  Y.  174;  Van  Dewater 
V.  Kelsey,  i  N.  Y.  533  ;  Rae  v.  Mayor,  etc.,  of  N.  Y.,  62  N.  Y. 
631),  or  granting,  denying,  vacating,  or  refusing  to  vacate  an 
order  of  arrest  (Clarke  v.  Lowrie,  82  N.  Y.  580  ;  Liddellv.  Paton, 
67  N.  Y.  393  ;  King  v.  Arnold,  84  N.  Y.  668) ;  are  discretionary 
and  not  reviewable  by  the  Court  of  Appeals,  unless  in  excep- 
tional  cases,  such  as  a  denial  of  the  remedy  for  supposed  want 
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of  power  to   grant  it,  or  the   granting   of    the   remedy    in   an 
unauthorized  case  and  the  like. 

The  granting  of  a  writ  of  mandamus  is  generally  discretion- 
ary ;  and  when  this  is  the  case,  an  order  denying  the  writ  wil'  not 
be  reviewed  in  the  Court  of  Appeals  (Matter  of  Sage,  70  N.  Y. 
220 ;  People  v.  Ferris,  76  N.  Y.  326 ;  People  v.  Campbell,  72  N.  Y. 
4q6),  unless  it  appears  that  the  discretion  of  the  court  below  has 
been  abused.  {Matter  of  Dederick,  JJ  N.  Y.  595.  See  People  v. 
Clyde,  69  N.  Y.  603.)  But  it  may  be  a  matter  of  legal  right,  and 
if  in  such  case  it  is  refused,  and  there  is  no  other  adequate 
remedy,  the  court  will  review  and  reverse  the  determination  of 
the  court  below.  {^People  v.  Common  Council,  78  N.  Y,  56.)  If 
the  order  denying  the  writ  is  silent  as  to  the  ground  of  decision, 
and  the  writ  may  have  been  refused  as  a  matter  of  discretion, 
the  order  must  stand.     People  ex  rel.  yacobusv.  Van  Wyck,  157 

N.  Y.  495.) 

A.  writ  of  prohibition  cannot  be  demanded  as  a  legal  right. 
Whether  or  not  the  writ  shall  issue  rests  in  the  discretion  of  the 
Supreme  Court,  and  no  appeal  lies  from  its  order  refusing  to 
grant  the  writ.  {People  v.  Westbrook,  89  N.  Y.  152.)  But  where 
an  order  allowing  the  writ  deprives  the  party  of  a  legal  right,  an 
appeal  lies  to  the  Court  of  Appeals.  {S&&  People  v.  Justices  of 
Marine  Court,  81  N.  Y.  500.) 

No  appeal  lies  to  the  Court  of  Appeals  from  an  order  of  the 
Supreme  Court  quashing  or  dismissing  a  common-law  writ  of 
certiorari.  {People  v.  Hill,  53  N.  Y,  547;  People  v.  Board  of  Tax 
Commissioners,  85  N.  Y.  655  ;  People  v.  Stilwell,  19  N.  Y.  531  ; 
People  V.  Board  of  Police  Commissioners,  86  N.  Y.  639  ;  People  v. 
Board  of  Fire  Commissioners,  jj  N.  Y.  605  ;  People  v.  City  of 
Kingston,  10 1  N.  Y.  82;  People  v.  Commissioners,  etc.,  Brooklyn^ 
103  N.  Y.  370;  People,  v.  Supervisors,  153  N.  Y.  370;  People  v. 
Lord,  157  N.  Y.  408),  unless  it  appears  in  the  order  that  the 
quashing  or  dismissal  of  the  writ  was  made  for  want  of  jurisdic- 
tion, or  upon  the  ground  that  the  proceedings  were  found 
regular.     (Id.) 

These  illustrations  sufificiently  indicate  the  classes  of  cases  in 
which  the  court  will  decline  to  entertain  jurisdiction  upon  the 
ground  of  discretionary  power  in  the  court  below. 
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SECTION  II. 

Legislative   limitation   of    the    jurisdiction   of   the 

Court. 

Legislative  power  to  restrict  jurisdiction. — The  right  to  a 
review  in  the  Court  of  Appeals,  in  a  civil  cascj  is  not  a  natural 
and  inherent  right  but  is  governed  by  statute  and  rests  upon  the 
statute  alone.  Unless  the  statute  gives  the  right  it  does  not 
exist  and  the  court  is  without  jurisdiction  to  entertain  an  appeal. 
(People  V.  Fowler,  55  N.  Y.  675  ;  Roe  v.  Boyle,  81  N.  Y.  305,  307; 
Delaney  v.  Brett,  51  N.  Y.  78;  Hewlett  v.  Elmer,  103  N.  Y.  156, 
164;  People  V.  Cullen,  1 5 1  N.  Y.  54  ;  Ssuchy  v.  Hillside  Iron  &  Coal 
Co.,  150  N.  Y.  219;  Crovenov.  Atlantic  Ave.  R.  R.  Co ,  Id.  225.) 
The  right  cannot  be  conferred  by  consent  or  stipulation  {Hoes 
V.  Edison  General  Electric  Co.,  150  N.  Y.  87),  and  may  be  taken 
away  by  the  legislature  unless  conferred  by  the  organic  law  of  the 
state.  (Croveno  v.  Atlantic  Ave.  R.  R.  Co.,  Id.  225  ;  Szuchy  v. 
Hillside  Iron  &  Coal  Co.,  Id.  219.)  Under  the  general  grant  of 
legislative  power  to  restrict  the  jurisdiction  of  the  Court  of  Ap- 
peals and  of  the  right  to  appeal  to  that  court  conferred  by  the 
Constitution  it  is  competent  for  the  legislature  to  deny  the  right 
of  appeal  in  any  class  of  actions,  the  only  restriction  upon  that 
power  being  that  the  right  shall  not  be  made  to  depend  upon  the 
amount  involved.  (Sciolina  v.  Erie  Preserving  Co.,  151  N.  Y.  50.) 
On  the  other  hand,  the  power  conferred  upon  the  legislature  to 
further  restrict  the  jurisdiction  of  the  court  does  not  prohibit 
the  legislature  from  enlarging  such  jurisdiction  save  only  in  those 
special  cases  which  are  expressly  withdrawn  from  its  review. 
{People  v.  Cullen,  153  N.  Y,  629.) 

Limitation  of  the  right  of  appeal  in  certain  actions— The 
Code  provides  that  no  appeal  shall  be  taken  to  the  Court  of 
Appeals  "  from  a  judgment  of  affirmance  hereafter  rendered  in 
an  action  to  recover  damages  for  a  personal  injury,  or  to  recover 
damages  for  injuries  resulting  in  death,  or  in  an  action  to  set 
aside  a  judgment,  sale,  transfer,  conveyance,  assignment  or  written 
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instrument,  as  in  fraud  of  the  rights  of  creditors,  or  in  an  action 
to  recover  wages,  salary  or  compensation  for  services,  including 
expenses  incidental  thereto,  or  damages  for  breach  of  any  con- 
tract therefor,  when  the  decision  of  the  Appellate  Division  of 
the  Supreme  Court  is  unanimous,  unless  such  Appelate  Division 
shall  certify  that  in  its  opinion  a  question  of  law  is  involved 
which  ought  to  be  reviewed  by  the  Court  of  Appeals,  or  unless 
in  case  of  its  refusal  to  so  certify,  an  appeal  is  allowed  by  a 
judge  of  the  Court  of  Appeals."  (Code  of  Civil  Pro.,  §  191 
subd.  2.) 

The  conditions  upon  which  this  limitation  attaches  are  (i)  a 
judgment  of  affirmance  by  the  Appellate  Division  ;  (2)  that  it  be 
rendered  in  one  of  the  actions  specified ;  and  (3)  that  the  decis- 
ion of  the  Appellate  Division  is  unanimous.  Unless  these  all 
concur  the  limitation  does  not  attach.  When  they  all  concur, 
the  decision  of  the  Appellate  Division  is  final  and  no  appeal  lies 
to  the  Court  of  Appeals,  unless  the  bar  of  the  statute  is  removed 
by  the  certificate  of  the  court  below  or  by  an  allowance  of  the 
appeal  by  a"  judge  of  the  Court  of  Appeals.  (Sciolina  v.  Erie 
Preserving.  Co.,   151  N.  Y.  50;  Boyd  v.  Gorman,  157  N.  Y.  365.) 

Ordinarily  there  can  be  no  serious  difficulty  in  determining 
what  constitutes  "a  judgment  of  affirmance"  within  the  meaning 
of  this  subdivision  of  section  191  of  the  Code.  Where  upon  the 
trial  of  an  action  falling  within  one  of  the  classes  therein  speci- 
fied the  court  directs  a  verdict  in  favor  of  the  defendant,  and 
orders  that  the  exceptions  taken  by  the  plaintiff  should  be  heard 
in  the  first  instance  before  the  Appellate  Division,  where  after 
argument  had  in  the  usual  way,  that  court  overrules  the  excep- 
tions, denies  the  motion  for  a  new  trial  based  thereon  and 
orders  judgment  for  the  defendant,  the  judgment  rendered  upon 
this  order  is  in  effect  "  a  judgment  of  affirmance  "  within  the 
meaning  of  subdivision  2  of  section  191  of  the  Code  and  is 
governed  by  its  provisions  as  to  the  restriction  of  the  right  to 
appeal  to  the  Court  of  Appeals.  {Huda  v.  American  Glucose  Co., 
151  N.Y.  549.) 

The  burden  of  showing  that  a  judgment  of  affirmance 
in  an  action  for  a  personal  injury  was  by  the  unanimous  decision 
of  the  Appellate  Division,  thus  cutting  off  the  right  of  review 
in  the  Court  of  Appeals,  rests  upon  the  party  asserting  it,  and 
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this,  like  other  facts  should  appear  from  the  record.  The  court 
should  not  be  compelled  to  determine  the  question  upon 
conflicting  affidavits,  inferences  or  presumptions,  nor  from  the 
opinion  written  by  the  court  below.  {Kaplan  v.  New  York  Biscuit 
Co.,  151  N.  Y.  171.  See  Rosenstein  v.  Fox,  150  N.  Y.  354: 
Koehlerv.  Hughes,  148  N.  Y.  507;  Dibble  v.  Dimick,  143  N.  Y. 
549.553;  Williams  V.  D.,  L.  &■  W.  R.  R.  Co.,  127  N.  Y.  643, 
646;  Tolman  v.  Syracuse,  B.  &  N.  Y.  R.  R.  Co.,  92  N.  Y.  353, 
356;  Matter  of  Laudy,  148  N.  Y.  403,  409.)  Opinions  form  no 
[)art  of  a  record.    (Randall  v.  New  York  El.  R.  R.  Co.,  149  N.  Y. 

.MI.) 

Limitation  as  to  the  court  in  which  the  action  originated. 
— The  Code  further  provides  that  no  appeal  shall  be  taken  to 
the  Court  of  Appeals  '■  in  any  civil  action  or  proceeding  com- 
menced in  any  court  other  than  the  Supreme  Court,  Court  of 
Claims,  County  Court,  or  a  Surrogate's  Court,  unless  the  Appel- 
late Division  of  the  Supreme  Court  allows  the  appeal  by  an 
order  made  at  the  term  which  rendered  the  determination,  or 
at  the  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  its  opinion  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  Court  of  Appeals."  (Code  of  Civil 
Pro.,  §  191,  subd.  I.) 

This  provision  of  the  Code  was  intended  to  refer  only  to 
courts  existing  when  it  took  effect,  namely  inferior  local  courts, 
and  does  not  apply  to  actions  commenced  in  Superior  City 
Courts,  which,  by  force  of  the  Constitution  of  1894,  ceased  to 
exist  on  December  31,  1895.  (Hallburton  v.  Clapp,  149  N.  Y. 
183.)  It  does  apply  to  an  action  commenced  in  a  justices* 
court,  discontinued  there  upon  a  plea  of  title,  and  thereafter 
prosecuted  in  the  Supreme  Court.  (Sidwellv.  Greig,  157  N.  Y. 
30;  Pugs  ley  V.  Kisselburgh,  10  N.  Y.  420.)  Where  the  record 
does  not  show  that  the  action  was  originally  commenced  in  a 
justices'  court,  the  fact  may  be  shown  by  affidavit  on  a  motion 
to  dismiss  the  appeal.     (Id.) 

An  appeal  cannot  be  taken  to  the  Court  of  Appeals  from  a 
final  determination  of  the  Appellate  Division  of  the  Supreme 
Court  upon  an  appeal  taken  to  that  court  from  a  final  order 
made  in  a  summary  proceeding    unless    the    latter    court    by   an 
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order  made  at  the  term  of  the  Appellate  Division  where  the 
final  order  is  made  or  at  the  next  term  thereafter  allows  it  to  be 
taken.     (Code  of  Civil  Pro.,  §  2261.) 
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Code. 

In  general. — The  jurisdiction  of  the  Court  of  Appeals  to 
review  an  actual  determination  made  prior  to  the  last  day  of 
December,  1895,  at  a  General  Term  of  the  Supreme  Court,  or 
by  either  of  the  Superior  City  Courts  as  then  constituted,  has 
been  already  noticed.  In  addition  to  such  jurisdiction  the 
Code  provides  that  after  the  last  day  of  December,  1895,  "  the 
jurisdiction  of  the  Court  of  Appeals  shall,  in  civil  actions  and 
proceedings,  be  confined  to  the  review  upon  appeal  of  the 
actual  determinations  made  by  the  Appellate  Division  of  the 
Supreme  Court  in  either  of  the  following  cases,  and   no  others : 

1.  Appeals  may  be  taken  as  of  right  to  said  court  from 
judgments  or  orders  finally  determining  actions  or  special  pro- 
ceedings, and  frorri  orders  granting  new  trials  on  exceptions, 
where  the  appellants  stipulate  that  upon  afiSrmance,  judgment 
absolute  shall  be  rendered  against  them. 

2.  Appeals  may  also  be  taken  from  the  determinations 
of  the  Appellate  Division  of  the  Supreme  Court  in  any  de- 
partment, where  the  Appellate  Division  allows  the  same  and 
certifies  that  one  or  more  questions  of  law  have  arisen,  which, 
in  its  opinion,  ought  to  be  reviewed  in  the  Court  of  Appeals, 
in  which  case  the  appeal  brings  up  for  review  the  question  or 
questions  so  certified  and  no  other ;  and  the  Court  of  Appeals 
shall  certify  to  the  Appellate  Division  its  determination  upon 
such  questions."     (Code  of  Civil  Pro.,  §  190.) 

The  jurisdiction  so  conferred  is  subject  to  the  limitations, 
exceptions  and  conditions  as  to  the  nature  of  the  action, 
courts  of  origin  and  questions  reviewable,  contained  in  sec- 
tion 191   of  the  Code  and  hereinbefore  noticed. 
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Actual  determinations.— Questions  for  review  must  be  first 
decided  by  the  Appellate  Division  before  the  jurisdiction  of  the 
Court  of  Appeals  to  pass  upon  them  attaches.  {Matter  of  De 
Camp,  151  N.  Y.  557;  Pringle  v,  Long  Island  R.  R.  Co.,  157  N.  Y. 
100;  Sckenck  v.  Barnes,  156  N.  Y.  316.)  If  on  the  appeal  it  ap- 
pears that  questions  material  to  the  matter  to  be  reviewed  have 
not  been  passed  upon  by  the  Appellate  Division  the  Court  of 
Appeals  will  decline  to  review  and  determine  them  and  will  re- 
mit them  to  the  court  below  for  further  consideration.     (Id.) 

The  language  of  the  Code  limiting  the  jurisdiction  of  the 
Court  of  Appe£ils  to  the  review  of  an  actual  determination  made 
by  the  Appellate  Division  necessarily  excludes  from  the  con- 
sideration of  the  appellate  court  any  matter  or  subject  that  has 
not  been  presented  for  adjudication  to  the  court  below  or  that 
has  not  been  passed  upon  by  that  court.  A  "  review  "  of  a 
question  contemplates  and  involves  a  previous  consideration  and 
examination;  and  its  "  actual  determination  "  implies  not  only 
that  it  has  been  considered  and  examined,  but  that  it  has  in 
fact  been  decided  and  determined.  (Delaney  v.  Brett,  5 1  N.  Y. 
78;  Hackett  v.  Belden,  47  N.  Y.  624,  631;  Wilkins  v.  Earle,  46 
N.  Y.  358;  Lake  v.  Gibson,  2  N.  Y.  188;  Matter  of  Attorney- 
General  V.  Continental  Life  Ins.  Co.,  68  N.  Y.  343;  Vose  v.  Cock- 
croft,  44  N.  Y.  415,  424.)  The  very  theory  and  constitution  of 
a  court  of  strictly  appellate  jurisdiction  is  that  it  will  correct 
errors  committed  by  a  court  below;  and  a  court  cannot  be  said 
to  have  committed  an  error  where  its  judgment  has  not  been 
called  into  exercise.  For  an  appellate  court  to  consider  and  de- 
termine on  appeal  a  question  not  raised  in  the  court  below  is,.in 
effect,  to  assume  original  jurisdiction.  (See  Gelston  v.  Hoyt,  13 
Johns.  561,  577:  Adams  v.  Oaks,  20  Johns.  282;  Colden  v.  Knick- 
erbocker, 2  Cow.  3t.)  The  Court  of  Appeals  can  only  reverse 
upon  exceptions  and  must  disregard  all  errors  committed  by 
the  trial  court,  no  matter  how  serious  they  may  be,  unless  they 
were  pointed  out  by  an  objection  and  saved  by  an  exception  ; 
and  a  position  not  taken  or  a  question  not  raised  upon  the 
trial,  cannot  be  taken  or  raised  for  the  first  time  in  the  appellate 
court.  {Hecla  Powder  Co.  v.  Sigua  Iron  Co.,  157  N.  Y.  437; 
Adams  v.  Irving  Nat.  Bank,  116  N.  Y.  606,  614;  Wicks  v. 
Thompson,  129  N.  Y.  634;  Serviss  v.  McDonnell,   107   N.  Y.  260, 
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265:  Oliphant  v.  Burns,  146  N.  Y.  218,  236;  Duryea  v.  Vosburgh, 
121  N.  Y.  57;  Reich  v.  Cochran,  151  N.  Y.  122;  Oatman  v.  Tay- 
lor, 29  N.  Y.  649;  Sterrett  v.  Third  Nat.  Bank,  122  N.  Y.  659; 
Blair  v.  Flack,  141  N.  Y.  53,  56.) 

The  clause  in  the  statute  limiting  the  jurisdiction  conferred 
to  a  review  of  actual  determinations  only  has  all  the  force  of  an 
imperative  prohibition  and  leaves  the  court  no  discretion  to  ex- 
ercise in  the  matter.     If  it  appears  from  the  record  or  upon  the 
argument  that  there  is  no  actual  determination  of  an  Appellate 
Division  to  review,  the  court  will  dismiss  the  appeal  even  though 
the  objection  is  not  raised  by  counsel  or  is  expressly  waived  by 
stipulation.     (See    Gridley  v.  Daggett,   6   How.    280.)     So  the 
jurisdiction  to  review  questions  certified  to  the  Court  of  Appeals 
does  not  include  the  determination  of  abstract  questions  or  those 
which  are  not  actually  determined  by  the  court  certifying  them. 
{jCoatsworth  v.  Lehigh  Valley  R.  Co.,  156  N.  Y.  451;  Grannan  v. 
Westchester  Racing  Assn.,   153  N.  Y.  449;  Baxter  v.  McDonnell, 
154  N.  Y.   432,  436;  Hearst  v.  Shea,  156  N.  Y.  169;  Schenck  w. 
Barnes,  Id.  316.) 

A  judgment  entered  upon  and  in  conformity  with  a  remit- 
titur of  the  Court  of  Appeals  is  not  an  actual  determination  of 
the  court  below.  {Wilkins  v.  Earle,  46  N.  Y.  358.)  But  where 
a  final  judgment  is  rendered  in  the  court  below,  after  the  affirm- 
ance of  an  interlocutory  judgment  upon  an  appeal  to  the  Appel- 
late Division,  or  after  the  refusal  by  the  Appellate  Division  of  a 
new  trial,  either  upon  application  there  made  in  the  first  instance 
or  upon  an  appeal  from  an  order  of  the  Special  Term,  or  of  the 
judge  before  whom  the  issues  or  questions  of  fact  were  tried  by 
a  jury,  the  party  aggrieved  may  appeal  directly  from  the 
final  judgment  to  the  Court  of  Appeals,  notwithstanding 
that  it  was  rendered  at  a  Special  Term,  or  at  a  trial 
term,  or  pursuant  to  the  directions  contained  in  a  referee's 
report.  But  such  an  appeal  brings  up  for  review  only  the 
determination  of  the  Appellate  Division  afifirming  the  inter- 
locutory judgment  or  refusing  the  new  trial.  (Code  of 
Civil  Pro.  §  1336.)  The  section  cited  obviates  the  necessity 
of  a  mere  formal  appeal  to  the  Appellate  Division  after  an 
actual  determination  by  it  of  all  the  questions  capable  of  being 
litigated  and  at  the  same  time  limits  the  review  of  the  Court  of 
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Appeals  to  the  questions  so  determined,  (See  Cook  v.  New  York 
Floating  Dry  Dock  Co.,  18  N.  Y.  229;  Caughey  v.  Smith,  47 
N.  Y.  244;  Eaton  v.  Erie  Ry.  Co.,  51  N.  Y.  544,  546.) 

Where  upon  appeal  to  the  Appellate  Division  the  court  does 
not  examine  the  case  because  of  the  disqualification  of  some  of 
the  justices  composing  it,  but  at  the  suggestion  of  counsel  and 
under  stipulation  judgment  is  entered /ri»  forma  for  the  purpose 
of  taking  an  appeal  to  the  Court  of  Appeals,  the  latter  court  may 
properly  dismiss  the  appeal  upon  the  ground  that  there  has  been 
no  actual  determination  by  the  court  below.  (See  Gridley  v. 
Daggett,  6  How.  280;  Peterson  v.  Swan,  119  N.  Y.  662.  But  see 
Seneca  Nation  v.  Knight,  19  N.  Y.  587.)  But  if  the  Appellate 
Division  has  made  an  actual  determination,  though  without  the 
power  to  do  so  for  the  reason  that  the  facts  upon  which  it  was 
based  were  not  before  the  court  for  examination,  the  Court  of 
Appeals  has  nevertheless  jurisdiction  to  review  such  determina- 
tion and  to  make  such  disposition  of  the  case  as  the  circumstances 
require.  (See  Dorchester  v.  Dorchester,  121  N.  Y.  156.)  So  if 
the  Appellate  Division  or  General  Term  has  without  authority 
entertained  an  appeal  from  an  order,  the  Court  of  Appeals  may 
review  and  reverse  whether  the  want  of  jurisdiction  in  the  court 
below  was  there  raised  or  not.  {Matter  of  Larson,  96  N,  Y.  381.) 
So  where  a  question  as  to  the  violation  of  a  constitutional  provi- 
sion, not  presented  by  the  pleadings,  or  at  the  trial,  or  on  the 
intermediate  appeal,  is  raised  for  the  first  time  on  an  appeal  to 
the  Cour  of  Appeals,  that  court  may  deem  it  its  duty  to  decide 
the  question  if  covered  by  an  exception  to  the  report  of  the 
referee  before  whom  the  trial  was  had,  though  the  question  was 
not  specifically  mentioned.  (Massachusetts  Nat.  Bank  v.  Shinn, 
163  N.  Y.  360.)  "  Where  an  appeal  involves  a  question  of  grave 
public  policy,  the  people  are  indirectly  parties  to  it,  and  their 
interests  should  be  looked  after  by  the  courts,  even  where  the 
party  who  might  have  objected  is  silent."     (Id.) 

The  Code  does  not  anthorize  an  appeal  from  a  judgment  or 
order  made  or  rendered  upon  default  in  a  court  of  record.  (Code 
of  Civil  Pro.  §  1294;  Innes  v.  Purcell,  58  N.  Y.  388;  Flake  v. 
Van  Wagenen,  54  N.  Y.  25  ;  and  see  ante,  p.  8.)  A  judgment 
by  default  determines  nothing  in  the  sense  of  the  provisions  of 
the   Code   regulating  appeals,  and  hence  no  appeal  lies  from  it. 
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(Van  Arsdale  v.  King,  155  N.  Y.  325,  329,)  A  judgment  of 
affirmance  by  the  General  Term  or  Appellate  Division  upon  the 
failure  of  the  appellant  to  appear  upon  the  argument  is  not  an 
actual  determination  by  that  court  and  cannot  be  reviewed  in  the 
Court  of  Appeals.  {Stevens  v.  Glover,  83  N.  Y.  611  ;  McMahon 
V.  Rauhr,  47  N.  Y.  Qj?)  If,  however,  the  General  Term  or 
Appellate  Division  has  assumed  to  review  and  reverse  a  judg- 
ment of  affirmance  by  default  rendered  at  a  General  Term  of  a 
subordinate  court,  the  Court  of  Appeals  may  reverse  the  deter- 
mination of  the  court  below  for  want  of  jurisdiction.  (McMahon 
v.  Rauhr,  47  N.  Y.  67.) 

When  an  appeal  may  be  taken  as  of  right. — The  Code 
provides  that  appeals  may  be  taken  as  of  right  to  the  Court  of 
Appeals  from  judgments  or  orders  finally  determining  actions  or 
special  proceedings,  and  from  orders  granting  new  trials  on  excep- 
tions where  the  appellants  stipulate  that  upon  affirmance  judg- 
ment absolute  shall  be  rendered  against  them.  (Code  of  Civil 
Pro.  §  190,  subd.   I.) 

This  provision  of  the  Code,  as  construed  by  the  courts,  limits 
appeals  as  of  right  to  three  classes  :  (i)  Appeals  from  final  judg- 
ments in  actions.  (2)  Appeals  from  final  orders  in  special  pro- 
ceedings. (3)  Appeals  from  orders  granting  new  trials  on  excep- 
tions where  a  stipulation  is  given  for  judgment  absolute.  Unless 
the  judgment  or  order  falls  within  one  of  these  three  classes,  no 
appeal  lies  from  it  to  the  Court  of  Appeals  as  a  matter  of  right. 
(Merriam  v.  Wood  &  Parker  Lith.  Co.,  155  N.  Y.  136;  Van  Ars- 
dale v.  King,  Id.,  325  ;  Anderson  v.  Daley,  159  N.  Y.  146.) 

Under  these  decisions  no  appeal  to  the  Court  of  Appeals  can 
be  taken  as  of  right  from  an  interlocutory  judgment.  {Anderson 
V.  Daley,  159  N.  Y.  146.)  This  rule  has  remained  unchanged 
through  all  the  many  changes  of  the  Code.  [McKeown  v.  Officer, 
127  N.  Y.  687  ;  King  v.  Barnes,  107  N.  Y.  645  ;  Johnson  v.  Union 
Switch  and  Signal  Co.,  125  N.  Y.  720.)  So  no  appeal  can  be 
taken  as  of  right  to  the  Court  of  Appeals  from  an  order  made  in 
an  action,  with  the  single  exception  of  an  order  granting  a  new 
trial  on  exceptions  where  the  required  stipulation  has  been  given. 
{Rayv.  New  York  Bay  Extension  i?  i?.  C"^.,  155  N.  Y.  102  ;  Matter 
of  Attorney-Genfral.  Irl.  4  1 1  ;    Vnii  Arsdale  v.  King,  Id.  325;  New 
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York  Security  Co.  v.  Saratoga  G.  &  El.  L.  Co.,  156  N.  Y.  645  ; 
People  V.  American  Loan  and  Trust  Co.,  150  N.  Y.  117 ;  Jewelers 
Mer.  Agency  v.  Rothschild,  155  N.  Y.  225.)  There  can  be  no 
such  thing  as  an  order,  final  or  otherwise  which  determines 
an  action  within  the  meaning  of  the  Code.  Actions 
can  be  determined  only  by  final  judgments ;  and  while 
an  order  made  in  an  action  may  have  the  effect  of  ending  it  in 
the  sense  that  one  party  or  the  other  can  go  no  farther,  such  an 
order  does  not  determine  any  controversy  or  the  action  in  the 
sense  contemplated  by  the  Constitution  and  the  Code.  (F<2« 
Arsdale  v.  King,  155  N.  Y.  325.) 

Appeals  from  Final  Judgments.—  An  appeal  from  an 
order  affirming  a  judgment  is  premature  and  unauthorized. 
Judgment  must  be  first  entered  and  the  appeal  should  then  be 
taken  from  the  judgment.  {Kilmer  v.  Bradley,  80  N.  Y.  630; 
Derleth  v.  DeGraff,  104.  N.  Y.  661.)  So  no  appeal  can  be  taken 
from  the  mere  order  of  the  court  below  reversing  a  judgment 
absolutely  without  granting  a  new  trial.  The  determination  of 
the  court  cannot  be  regularly  appealed  from  as  an  order  and  it 
is  not  alone  a  judgment.  The  proper  procedure  for  a  review 
is  to  cause  judgment  of  reversal  to  be  perfected  and  to  appeal 
from  that  judgment.  [Mihl  v.  Vonderwulbeke,  46  N.  Y.  539; 
Rust  V.  Hanselt,  69  N.  Y.  485  ) 

If,  however,  a  judgment  from  which  an  appeal  has  been 
taken  to  the  Appellate  Division  has  been  there  reversed  and  a 
new  trial  granted,  no  appeal  can  be  taken  from  the  judgment  of 
reversal.  The  appeal  should  be  taken  from  the  order  granting  a 
new  trial,  and  upon  this  appeal  the  judgment  of  reversal  may  be 
reviewed.  (Code  of  Civil  Pro.  §  1318.)  A  judgment  of  reversal, 
where  a  new  trial  is  granted,  is  not  a  final  judgment  within  the 
meaning  of  subdivision  i  of  section  190  of  the  Code  of  Civil  Pro- 
cedure.    (See  Roev.  Boyle,  81  N.  Y.  305.) 

What  Judgments  are  Final. —  The  question  whether  a 
judgment  is  final  or  interlocutory  may  not  in  all  cases  be  easy  of 
determination  though  ordinarily  it  presents  but  little  difficulty. 
A  final  judgment  is  one  that  concludes  the  parties  as  to  the  sub- 
ject-matter in  controversy  in  the  tribunal  pronouncing  it,  which- 
ever way  the  decision  may  be  given.     {King  v.  Piatt,  34  How,  26; 
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2  Abb.  Ct.  App.  527;  3  Abb.  N.  S.  174.)  A  judgment  is  not  final 
so  long  as  it  leaves  undetermined  and  subject  to  further  litiga- 
tion a  question  which  it  is  one  of  the  objects  of  the  action  to 
determine.  {Tompkins  v.  Hyatt,  19  N.  Y.  S34-)  If  any  questions 
are  reserved  by  the  judgment  requiring  further  judicial  action 
by  the  court  the  judgment  is  interlocutory.  (See  Anderson  v. 
Daley,  159  N.  Y.  146;  Harris  v.  C"/«r^,  4  How,  78;  Cruger  v. 
Douglass,  Id.  215;  yohnson  v.  Everett,  9  Paige,  636;  Springsteene 
V.  Giliett,  30  Hun,  260;  fones  v.  Jones,  81  N,  Y.  35;  Raynor  v. 
Raynor,  94  N.  Y.  248;  Clark  v.  Brooks,  2  Abb.  N.  S.  385;  Morris 
V.  Morange,  38  N.  Y.  172;  Myers  v.  Becker,  95  N.  Y.  486;  King  v. 
Barnes,  107  N.  Y.  645.)  But  if  the  judgment  reserves  no  ques- 
tions and  leaves  nothing  for  further  judicial  determination  by 
the  court,  it  may  be  final  although  some  ministerial  act  may 
be  necessary  to  carry  it  into  effect.  [Morris  v.  Morange,  38 
N.  Y.  172;  Springsteen  v.  Giliett,  30  Hun,  260;  Produce  Bank  v. 
Morton,  6j  N.  Y.  199,203.)  Where  a  judgment  fully  and  com- 
pletely disposes  of  the  substantial  rights  of  the  parties  at  issue 
under  the  pleadings,  and  by  the  force  of  its  own  provisions  may 
conclude  the  appellant  without  the  entry  of  a  further  judgment, 
it  must  be  deemed  a  final  judgment  within  the  purview  of  section 
190  of  the  Code,  although  in  a  certain  contingency,  dependent 
upon  the  action  of  the  appellant,  it  provides  for  the  taking  and 
stating  of  an  account  before  a  referee,  and  the  payment  of  the 
amount  found  due  as  a  condition  precedent  to  the  enjoyment  of 
certain  rights  accorded  him  therein.  (Moulton  v.  Cornish,  138 
N.Y.  133.)  Where  a  judgment  in  favor  of  the  defendant  in  an 
action  to  set  aside  a  mortgage  and  to  rescind  a  deed  and  agree- 
ment on  payment  of  the  amount  of  advances  made,  allows  the 
plaintiff  to  pay  certain  amounts  within  a  specified  time  and 
thereby  obtain  a  reconveyance  of  the  property,  but  directs  that 
upon  his  failure  to  make  such  payments  the  premises  shall  be 
sold  and  the  plaintiff  be  foreclosed  of  all  his  rights  in  the 
property,  and  that  the  proceeds  of  sale  be  brought  into  court 
and  applied  in  the  usual  manner,  such  judgment  is  final  as 
between  the  parties,  and  contains  every  provision  essential  to  the 
execution  of  the  decision  of  the  court,  except  a  direction  as  to 
the  manner  of  the  sale.  (Heath  v.  New  York  Building  Loan  Co., 
91   Hun,  170.)     A  judgment  entered  in  a  foreclosure  action  is 
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final  for  all  purposes  of  review,  but  in  other  respects  is  inter- 
locutory. (iV««  V.  C"«w«m^,  155  N.  Y.  309,)  The  final  judgment 
in  favor  of  the  plaintiff  in  an  action  to  foreclose  a  mortgage, 
besides  directing  the  sale  of  the  mortgaged  premises,  may 
award  the  payment  of  any  deficiency  arising  on  the  sale  by  a 
defendant  liable  for  the  payment  of  the  debt  secured  by  the 
mortgage,  although  at  the  time  of  the  entry  of  such  judgment  it 
is  uncertain  whether  there  will  be  a  deficiency,  or,  if  there  is, 
what  will  be  its  amount.     (Code  of  Civil  Pro.  §§  1626,  1627.) 

A  judgment  which  does  not  determine  to  which  of  the  par- 
ties relief  shall  ultimately  be  given,  but  awards  certain  relief  to 
the  plaintiff  in  case  he  shall  perform  certain  acts  in  a  specified 
time,  and,  in  case  of  his  default,  dismisses  the  complaint  with 
costs  to  the  defendant,  is  not  a  final  judgment  for  either  party, 
and  is  not  appealable.  {Butler  v.  Lee,  3  Keyes,  70;  33  How.  251.) 
A  judgment  which  although  it  determines  certain  matters  in  con- 
troversy, orders  an  accounting  before  a  referee,  is  interlocutory. 
{Kings.  Barnes,  107  N.  Y.  645.) 

Appeals  from  final   orders  in  special  proceedings. — An 

appeal  may  be  taken  as  of  right  from  a  final  order  in  a  special 
proceeding.  {People  ex  rel..  Forest  Commissions.  Campbell,  152 
N.  Y.  51;  People  ex  rel.  Vanderbilt  v.  Stilwell,  19  N.  Y.  532; 
People  ex  rel.  Mayor,  etc.  v.  McCarthy,  102  N.  Y.  631;  People  ex 
rel.  Second  Ave.  R.  R.  Co.  v.  Board  of  Commissioners,  97  N.  Y. 
37,  42;  Periv.  New  York  Central  R.  R.  Co.,  152  N.  Y.  521;  Mat- 
ter of  Taxpayers  of  Plattsburgh,  157  N.  Y.  78  ;  Merges  v.  Ringler, 
158  N.  Y.  701:  Holme  v.  Stewart,  155  N.  Y.  695;  Gilligv.  Tread- 
well  Co.,  151  N.  Y.  552.)  The  only  order  from  which  an  appeal 
may  be  taken  as  of  right  in  a  special  proceeding  is  the  order 
finally  determining  the  proceeding.  There  is  but  one  such  order. 
It  is  not  enough  that  it  is  the  last  order  in  the  proceeding  if  it  is 
not  the  one  which  judicially  determines  the  matters  in  contro- 
versy as  a  final  judgment  determines  the  issues  in  an  action. 
Thus,  an  order  of  the  Appellate  Division  reversing  an  order  of 
the  Special  Term  vacating  a  final  order  and  judgment  in  a  con- 
demnation proceeding,  although  the  last  order  made  in  the  pro- 
ceeding,  is    not    the    final    order  within  the   meaning  of  the 
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Constitution  and  the  Code,  and  therefore  is  not  appealab'e  as 
of  right  to  the  Court  of  Appeals.  {City  of  Johnstown  v.  Wade, 
157N.  Y.  50.) 

The  decree  rendered  by  the  Surrogate's  Court  upon  the 
final  judicial  settlement  of  an  executor's  accounts  is  the  final 
order  in  that  special  proceeding  within  the  meaning  of  Section 
190  of  ihe  Code,  and  an  order  of  the  Surrogate's  Court  denying 
a  motion  to  open  the  decree  and  require  a  further  accounting, 
though  later  in  point  of  time,  is  not  the  order  "  finally  determin- 
ing" the  special  proceeding  within  the  meaning  of  that  section, 
and  therefore  an  order  of  the  Appellate  Division  affirming  the 
order  of  the  Surrogate  is  not  ap  ^ealable  as  of  right  to  the  Court 
of  Appeals.  {Matter  of  Small,  158  N.  Y.  128.)  In  this  connection 
it  may  be  well  to  notice  that  it  is  not  every  proceeding  in  a 
Surrogate's  Court  that  without  regard  to  the  manner  in  which  it 
was  instituted,  or  to  its  nature,  may  be  classed  as  a  special  pro- 
ceeding. Section  2516  of  the  Code  provides  that  "except  in  a 
case  where  it  is  otherwise  specially  prescribed  by  law.  a  special 
proceeding  in  a  Surrogate's  Court  must  be  commenced  by  the 
service  of  a  citation  issued  upon  the  presentation  of  a  petition." 
The  natural  and  ordinary  meaning  of  the  language  employed  in 
the  section  quoted,  limits  an  independent  special  proceeding  in 
that  court  to  such  as  is  commenced  by  the  service  of  a  citation 
except  where  it  is  otherwise  specially  prescribed  by  law  that  a 
special  proceeding  may  be  instituted  in  some  other  way.  {Mat- 
ter of  Baldwin,  158  N.  Y.  713.) 

An  order  of  the  Appellate  Division  which  not  only  reverses 
the  order  of  the  Special  Term  quashing  a  writ  of  certiorari  to 
review  an  assessment,  but  also  reinstates  the  writ  and  remits  the 
proceedings  to  the  Special  Term  for  determination  upon  the 
merits,  is  not  an  order  finally  determining  a  special  proceeding. 
{People  ex  rel.  Bronx  Gas  &  El.  Co.  v.  Barker,  15s  N.  Y.  308.) 
An  order  quashing  a  common-law  writ  of  certiorari  is  not  ap- 
pealable to  the  Court  of  Appeals  unless  it  appears  in  the  order, 
that  the  quashing  or  dismissal  of  the  writ  was  made  for  want  of 
jurisdiction  or  upon  the  ground  that  the  proceedings  were  found 
regular.     {People  v.  Supervisors,  153  N.  Y.  370.) 

An  order  of  the  Appellate  Division  affirming  an  order  made 
at  Special   Term   appointing    commissioners   to   ascertain    the 
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amount  of  damages  sustained  by  a  property  owner  by  reason  of 
the  change  in  the  grade  of  a  street,  though  made  in  a  special 
proceeding,  is  not  a  final  order  and  therefore  cannot  be  reviewed 
as  of  right  in  the  Court  of  Appeals.  {^Matter  of  Grab,  157  N.  Y. 
69.) 

The  Greater  New  York  Charter  authorizes  an  appeal  to  the 
Appellate  Division  from  an  order  confirming  the  report  of  com- 
missioners appointed  in  proceedings  to  acquire  title  to  lands  for 
streets,  parks,  etc.,  and  an  appeal  to  the  Court  of  Appeals  from 
the  order  of  the  Appellate  Division.  (Laws  of  1897,  Ch.  378, 
§§988,  989.)  But  under  the  Rapid  Transit  Act  (Laws  of  1875, 
Ch.  606),  the  act  to  appropriate  lands  for  a  State  reservation  in 
tlie  Village  of  Niagara  Falls  (Laws  of  1882,  Ch.  336),  and 
under  the  General  Railroad  Act  of  1850,  the  courts 
have  held  that  the  determination  of  the  Supreme  Court 
confirming  the  report  of  commissioners  is  final  and  that  no  ap- 
peal could  be  taken  therefrom  to  the  Court  of  Appeals,  either 
for  error  of  law  or  fact  not  involving  the  question  of  jurisdiction 
of  the  commissioners.  (Matter  of  Elevated  Railroad  v.  Flynn,  147 
N.  Y.  344 ;  Matter  of  Metropolitan  Elevated  Railway  Co.,  128 
N.  Y.  600;  Matter  of  S.  B.  R.  R.  Co.,  143  N.  Y.  253.) 

Where  a  property  owner  has  instituted  proceedings  to  ob- 
tain compensation  for  lands  or  property  taken  under  an  act 
authoiizing  the  condemnation  of  lands  for  the  purpose  of  supply- 
ing a  municipality  with  pure  water,  and  the  award  made  by  the 
commissioners  of  appraisment  has  been  affirmed  by  the  Special 
Term,  an  appeal  may  be  taken  to  the  Court  of  Appeals  from  an 
order  of  the  General  Term  reversing  the  order  of  the  Special 
Term  and  dismissing  the  proceedings  upon  the  ground  that  the 
Statute  of  Limitations  is  a  conclusive  answer  to  the  applicant's 
petition.  {Matter  of  Clark  v.  Water  Commissioners  of  Amster- 
dam, 148  N.  Y.  I.) 

Appeals  from  orders  granting  new  trials— An  appeal  may 
be  taken  as  of  right  to  the  Court  of  Appeals  from  an  order  of  the 
Appellate  Division  granting  a  new  trial  on  exceptions  where  the 
appellant  stipulates  that  upon  affirmance  judgment  absolute  shall 
be  rendered  against  him,  subject,  however,  to  the  limitations, 
exceptions  and  conditions  contained  in  section  191  of  the  Code 
herein  before  noticed.     (Code  of  Civil  Pro.  §  igo.) 
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The  giving  of  this  stipulation  is  a  prerequisite  to  the  right 
to  review  {Roberts  v.  Baiimgarten,  126  N.  Y.  336),  and  a  notice 
of  appeal  is  fatally  defective  which  does  not  contain  such  consent. 
{Lake  V.  Wheeler,  loi  N.  Y.  17.) 

An  order  of  the  Appellate  Division  granting  a  new  trial  may 
be  made  upon  reversal  upon  appeal  from  a  judgment  of  the  court 
below  where  the  Appellate  Division  cannot  properly  render 
judgment  absolute  in  favor  of  the  appellant.  The  judgment 
reversed  may  have  been  entered  upon  the  verdict  of  a  jury,  upon 
the  decision  of  the  court  or  the' report  of  a  referee. 

Where  an  appeal  has  been  taken  to  the  Appellate  Division 
from  a  judgment  entered  upon  the  verdict  of  a  jury  and  also 
from  an  order  denying  a  motion  for  a  new  trial  upon  the  ground 
that  the  verdict  was  against  the  weight  of  evidence,  and  upon 
the  appeal  the  Appellate  Division  has  reversed  the  judgment 
and  order  and  granted  a  new  trial  without  stating  in  the  order  of 
reversal  whether  it  was  upon  the  law,  or  the  facts,  or  both,  no 
appeal  will  lie  to  the  Court  of  Appeals  from  the  judgment  of  the 
Appellate  Division.  The  practice  has  not  been  changed  in  this 
respect  by  the  recent  amendments  of  the  Code.  {Henavie  v.  N. 
Y.  C.  &  H.R.  R.  R.  Co.,  154  N.  Y.  278.)  Under  the  practice 
existing  before  the  recent  amendments  it  was  repeatedly  held 
that  where  an  order  of  the  General  Term  granting  a  new  trial  in 
an  action  tried  before  a  jury  and  presenting  a  conflict  of  evidence, 
might  have  been  made  upon  the  facts,  although  the  record  did 
not  show  that  it  was,  it  could  not  be  reviewed  upon  appeed  to  the 
Court  of  Appeals,  because  it  was  impossible  to  say  from  an  in- 
spection of  the  record  that  the  court  in  making  the  order  did  not 
direct  a  new  trial  in  the  exercise  of  its  discretion  to  do  so  upon  a 
review  of  the  facts.  {Williams  v.  Delaware,  Lackawanna  & 
Western  R.  R.  Co.,  127  N.  Y.  643  ;  Chapman  v.  Comstock,  134 
N.  Y.  509 ;  Wright  v.  Hunter,  46  N.  Y.  409  ;  Sands  v.  Crooke,  46 
N.  Y.  564 ;  Dickson  v.  Broadway  &  Seventh  Ave.  R.  R.  Co.,  47 
N .  Y.  507 ;  Downing  v.  Kelly,  48  N.  Y.  433  ;  Courtney  v.  Baker, 
60  N.  Y.  I  ;  Wagner  v.  Long  Island  R.  R.  Co.,  70  N.  Y.  614; 
Whitson  v.  David,  81  N.  Y.  645  ;  Bronk  v.  N.  Y.  &■  N.  H.  R.  R, 
Co.,  95  N.  Y.  656;  Pharis  v.  Gere,  107  N.  Y.  231  ;  Randall  v. 
Randall,  114  N.  Y.  499.  See  Canavan  v.  Stuyvesant,  154  N.  Y. 
84,  89.)     And    it  was  further  held  that  even  if  it  conclusively 
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appealed  that  the  decision  of  the  General  Term  was  based  upon 
questions  of  law  only,  the  order  was  not  appealable  to  the  Court 
of  Appeals  unless  it  also  appeared  that  the  General  Term  passed 
upon  the  facts  unfavorably  to  the  appellant,  either  by  an 
affirmance  of  the  order  denying  the  new  trial  or  a  dismissal  of 
the  appeal  therefrom,  because  to  hold  otherwise  might  result  in 
depriving  the  party  against  whom  the  judgment  at  Circuit  was 
rendered  of  the  revievv  by  the  General  Term  upon  the  facts,  to 
which  the  law  entitled  him.  {^Harris  v.  Burdett,  73  N.  Y.  136; 
Snebley  v.  Conner,  78  N.  Y.  218  ;  Kennicutt  v.  Parmalee,  109  N.Y. 
650;  Chapman  V.  Corns' ock,  \i\'^.Y.  '^og;  Williamsv.  Delaware, 
Lackawanna  &  Western  R.  R.  Co.,  127  N.  Y.  643  ;  Mickee  v.  W. 
M.  &  B.  M.  Co.,  144  N.  Y.  613;  I  N.  Y.  Ann.  Cas  175;  Hoes  v. 
Edison  General  Electric  Co.,  150  N.  Y.  87;  3  N.  Y.  Ann.  Cas.  247. 
And  see  Edgecomb  v.  Buck/tout,  146  N.  Y.  332.)  Where  the 
General  Term  affirmed  an  order  denying  a  motion  for  a  new 
trial,  and  reversed  the  judgment  upon  questions  of  law  only,  the 
questions  of  fact  having  been  passed  upon  unfavorably  to  the 
appellant,  upon  an  appeal  from  this  determination,  the  Court  of 
Appeals  was  limited  to  a  review  of  questions  of  law  arising  upon 
exceptions.  {Edgecomb  v.  Buckhout,  146  N.  Y.  332.)  The  Court 
of  Appeals  had  no  jurisdiction  to  entertain  an  appeal  from  an 
order  granting  or  denying  a  new  trial  upon  the  facts  in  a  case 
tried  by  a  jury.  {Baldwin's  Bank  of  Penn  Yan  w.  Butler,  133 
N.  Y.  564.) 

The  rules  governing  a  review  upon  appeal  to  the  Court  of 
Appeals  from  judgments  or  orders  of  the  Appellate  Division 
where  the  trial  below  was  by  jury,  do  not  control  in  all  respects 
where  the  trial  was  by  the  court  or  a  referee;  nor  do  the  rules 
governing  appeals  from  judgments  of  affirmance  by  the  Appel- 
late Division  apply  in  all  respects  to  the  review  of  judgments  of 
reversal.  In  neither  case  has  the  Court  of  Appeals  jurisdiction 
to  review  a  question  of  fact.  Both  the  Constitution  and  the 
Code  prohibit  a  review  by  the  Court  of  Appeals  of  a  unanimous 
decision  of  the  Appellate  Division  that  there  is  evidence  sup- 
porting or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not 
directed  by  the  Court,  (See  ante,  p.  37),  thus  not  only  prohibit- 
ing a  review  of  the  facts  embraced  in  the  finding  or  verdict,  but 
also  the  question  of  law  whether  there  is  evidence   supporting  or 
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tending  to  sustain  such  finding  or  verdict.  But  where  the  Appellate 
Division  reverses  upon  the  facts  there  is  no  constitutional 
inhibition  preventing  the  Court  of  Appeals  from  examining  the 
record  tc  see  whether  there  was  any  evidence  to  support  the  con- 
clusion reached  by  the  court  below.  (Otten  v.  Manhattan  R. 
Co.,  150  N.  Y.  395;  Health  Department  w.Dassori,  159  N.  Y.  245; 
Gannon  v.  McGuire,  160  N.Y.  476.)  Where  the  Appellate  Divis- 
ion has  reversed  a  judgment  and  granted  a  new  trial,  both  upon 
the  facts  and  the  law,  the  Court  of  Appeals  cannot  review  the 
order  if  there  is  any  controversy  whatever  as  to  rnaterial  facts. 
{^Livingston  V.  City  of  Albany,  161  N.  Y.  602;  Bini  v.  Smith,  161 
N.  Y.  120.)  But  the  Appellate  Division  cannot  create  a  question 
of  fact  by  declaring  that  there  is  one,  nor  by  assuming  to  reverse 
on  the  facts,  reverse  a  determination  that  does  not  involve  a 
question  of  fact,  and  therefore  the  Court  of  Appeals  will  look 
into  the  record  for  the  purpose  of  determining  whether  there  was 
a  question  of  fact  involved  in  the  case.  (Otten  v.  Maiihattan 
R.  Co.,  150  N.  Y.  395,  401;  Hirshfeld  v.  Fitzgerald,  157  N.  Y. 
166,  176;  Health  Department  v.  Dassori,  159  N.  Y.  245,  249;  Bini 
v.  Smith,  161  N.  Y.  120;  Livingston  v.  City  of  Albany,  161  N.  Y. 
602.)  These  cases  provide  for  the  only  exception  to  the  general 
rule  that  the  form  of  the  order  of  the  Appellate  Division  is  the 
guide  by  which  the  Court  of  Appeals  determines  whether  a  ques- 
tion of  fact  is  involved,  and  that  exception  is  only  operative 
where  there  are  neither  facts  nor  inferences  deducible  from  con- 
ceded facts  in  opposition  to  the  decision  of  the  trial  court.  (Id  ) 
Where  there  is  no  dispute  as  to  the  facts,  and  they  are  not  open 
to  different  inferences,  and  the  only  question  is  in  respect  to  the 
law,  the  judgment  is  reviewable  in  the  Court  of  Appeals,  notwith- 
standing the  statement  in  the  order  that  the  reversal  was  upon 
the  law  and  the  facts.  {O'Brien  v.  East  River  Bridge  Co.,  161 
N.  Y.  539.)  If  an  inspection  of  the  record  shows  that  question 
of  fact  was  involved  in  the  case,  the  appeal  must  be  dismissed. 
{Bini  V.  Smith,  161  N.  Y.  120.) 

There  is  no  constitutional  provision  prohibiting  a  review  by 
the  Court  of  Appeals  of  the  determination  of  the  Appellate  Divis 
ion  when  it  was  made  by  a  divided  court.       {Otten  v.  Manliattan 
R.  Co.,  150  N.  Y.  395;   Ostrom  v.  Green,\(i\  N.  Y.  353.)     In  such 
case  the  Court  of  Appeals  may  examine  the  record  to  ascertain 
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whether  the  findings  of  fact  are  supported  by  the  evidence.  (Id.) 
The  Code  provides  that  an  appeal  to  the  Court  of  Appeals  from 
a  final  judgment  or  from  an  order  granting  or  refusing  a  new 
trial  in  an  action  where  the  appellant  stipulates  that  upon  affirm- 
ance judgment  absolute  shall  be  entered  against  him,  brings  up 
for  review  in  that  court  only  questions  of  law;  but  that  where 
the  justices  of  the  Appellate  Division  from  which  an  appeal  is 
taken  are  divided  upon  the  question  whether  there  is  evidence 
supporting  or  tending  to  support  a  finding  or  verdict  not  directed 
by  the  court,  a  question  for  review  is  presented.  (Code  of  Civil 
Pro.  §  1337.) 

The  Code  also  provides  that  upon  an  appeal  to  the  Court  of 
Appeals  from  a  judgment  reversing  a  judgment  entered  upon  the 
report  of  a  referee  or  a  determination  in  the  trial  court;  or  from 
an  order  granting  a, new  trial  upon  such  reversal,  it  must  be  pre- 
sumed that  the  judgment  was  not  reversed  or  the  new  trial 
granted  upon  a  question  of  fact,  unless  the  contrary  clearly  ap- 
pears in  the  record  body  of  the  judgment  or  order  appealed  from. 
(Id.  §  1338.)  Where  the  action  was  tried  by  the  court  or  by  a 
referee,  and  the  decision  does  not  state  separately  the  facts  found, 
whether  the  Appellate  Division,  upon  its  review,  either  reverses 
and  orders  a  new  trial,  or  grants  final  judgment  to  either  party,  if 
its  order  is  silent  as  to  the  grounds,  the  section  above  cited  con- 
trols, and  requires  a  presumption  that  the  reversal  was  upon  a 
question  of  law.  {Bomeisler  v.  Forsler,  154  N.  Y.  229;  Nat.  Har- 
row Co.  V.  Bemetit  &  Sons,  163  N.  Y.  505. 

Under  these  statutory  provisions  where  an  appeal  has  been 
taken  to  the  Court  of  Appeals  from  the  order  of  the  Appellate 
Division,  made  by  a  divided  court,  reversing  a  judgment  and 
granting  a  new  trial  "  upon  questions  of  fact  and  law,"  in  an 
action  tried  below  before  the  court  without  a  jury,  the  appellate 
court  has  jurisdiction  to  examine  the  record  to  see  whether  there 
was  any  evidence  to  support  a  reversal  by  the  Appellate  Division. 
Although  the  Appellate  Division  has  stated  in  its  order  that  the 
reversal  was  upon  a  question  of  fact,  this  does  not  deprive  the 
court  of  its  power  to  review  where  the  record  shows  that  there 
are  no  facts  upon  which  to  base  a  reversal.  If  it  appears  upon  an 
examination  of  the  record  that  there  was.any  material  and  con- 
troverted  question  of  fact  the   decision  of  that  question  by  the 
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Appellate  Division  is  final.  The  Court  of  Appeals  cannot  now 
review  a  decision  upon  a  question  of  fact  where  the  judgment 
is  of  reversal  any  more  than  it  formerly  could  when  the  judgment 
was  of  affirmance,  except  that  where  there  is  no  material  fact 
appearing  in  the  record  it  has  jurisdiction  to  review  because,  in 
that  case  the  Appellate  Division  had  no  jurisdiction  to  reverse. 
Unless  there  is  a  material  question  of  fact  a  reversal  by  the  Ap- 
pellate Division  upon  the  facts  is  an  unlawful  exercise  of  judicial 
power,  and  constitutes  an  error  of  law  that  may  be  corrected  by 
the  Court  of  Appeals.  {Olten  v.  Manhattan  R.  Co.,  150  N.  Y. 
395;  Hirshfeld  w.  Fitzgerald,  157  N.  Y.  166.) 

The  cases  in  which  the  Appellate  Division  is  authorized  to 
reverse  upon  the  facts  are  limited  to  those  in  which  the  findings 
of  the  trial  court  are  unsupported  by  testimony,  or  are  made 
against  the  weight  of  evidence.  Where  the  findings  of  the  trial 
court  are  in  accordance  with  the  conceded  facts  or  the  uncontra- 
dicted testimony,  the  Appellate  Division  is  not  authorized  to 
reverse  upon  the  facts,  and  if  it  does  a  question  of  law  arises 
which  the  Court  of  Appeals  may  properly  review.  {Benedict  v. 
Arnoux,  154N.  Y.  715.)  If  on  the  reversal  of  a  judgment  in  favor 
of  the  defendant,  entered  upon  the  decision  of  the  court  dismiss- 
ing the  complaint  upon  the  merits  on  trial  at  Special  Term, the  Ap- 
pellate Division  directs  judgment  absolute  against  the  defendant 
instead  of  granting  a  new  trial  where  it  does  not  affirmatively 
appear  that  he  could  not  possibly  recover  upon  a  new  trial,  the 
Court  of  Appeals  has  jurisdiction  to  reverse.  [Heller  \ .  Cohen, 
154  N.  Y.  299.)  Upon  a  reversal,  whether  in  a  suit  in  equity  or 
in  an  action  at  law,  the  Appellate  Division  must  grant  a  new 
trial  and  cannot  properly  render  final  judgment  unless  the  facts 
are  conceded  or  undisputed,  or  established  by  official  record,  or 
found  by  the  trial  court,  or  it  appears  that  no  possible  state  of 
proof  applicable  to  the  issues  could  entitle  a  party  to  judgment. 
{In  re  Chapman,  162  N.  Y.  456;  Benedict  v.  Arnoux,  154  N.  Y. 
715,  724;  Lopez  V.  Campbell,  163  N.  Y.  340;  New  v.  Village  of 
New  Rochelle,  158  N.  Y.  41;  Howells  v.  Hettrick,  160  N.  Y.  308.) 
The  Appellate  Division  in  determining  whether  to  render  judg- 
ment absolute  or  to  order  a  new  trial,  is  called  upon  to  determine 
the  legal  liability  of  ttie  parties,  upon  the    conceded  facts  or  the 
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facts  found  by   the   court   below,    and  this  is  a  question  of  law. 
{Snyder  v.  Seaman,  157  N.  Y.  449.) 

Although  upon  an  appeal  from  a  judgment  for  the  plaintifT, 
entered  upon  a  decision  of  the  court  containing  only  a  concise 
statement  of  the  grounds  of  the  decision  without  findings  of  fact 
or  law,  the  Appellate  Division  is  authorized  to  review  all  the 
questions  of  fact  and  of  law,  yet  when  it  reverses  and  orders  a 
new  trial  or  grants  a  final  judgment,  and  the  order  of  reversal  is 
silent  as  to  its  grounds,  the  Court  of  Appeals  is  bound  to  pre- 
sume that  the  judgment  or  order  was  rendered  or  made  upon  the 
question  of  law  presented  by  the  case,  and  the  review  by  the 
latter  court  is  confined  to  the  consideration  of  the  question 
whether  upon  the  decision  made  by  the  trial  court  upon  the 
facts  the  legal  conclusion  followed  that  the  plaintiff  was  entitled 
to  the  relief  awarded  him,  and  if  so,  whether  there  were  errors 
committed  in  the  rulings  upon  the  trial  that  would  in  any  event 
have  justified  a  reversal  of  the  judgment  and  rendered  a  new 
trial  necessary.  {Bomeisler  v .  Forster ,  154  N.  Y.  229;  Riendcau 
V.  Bullock,  147  N.  Y.  269;  Nat.  Harrow  Co.  v.  Bement  St  Sons, 
163  N.  Y.  505;  Petrie  V.  Trustees  of  Hamilton  College,  158  N.  Y. 
458.)  So  where  the  cause  was  tried  before  a  referee,  a  decision 
rendered  in  favor  of  the  plaintiff  stating  separately  the  facts 
found  and  the  conclusions  of  law,  and  upon  appeal  from  the 
judgment  entered  thereon  the  Appellate  Division  has  reversed 
the  judgment  and  ordered  a  new  trial,  and  the  order  of  reversal 
is  silent  as  to  the  grounds,  the  Court  of  Appeals,  upon  appeal 
thereto,  is  confined  to  the  consideration  of  three  classes  of  cases: 
(i)  Whether  upon  the  facts  found  by  the  referee  his  conclusions 
of  law  are  correct.  (2)  Whether  an  essential  fact  was  found 
without  any  evidence  which  according  to  any  reasonable  view 
would  warrant  it.  (3)  Whether  a  material  error  was  committed 
in  receiving  or  rejecting  evidence;  {Spence  v.  Ham,  163  N.  Y. 
220;  Gannon  v.  McGuire,  160  N.  Y.  476;  Petrie  v.  Trustees  of 
Hamilton  College,  158  N.  Y.  458;  Edson  v.  Bartow,  154  N.  Y. 
199;  Otten  V.  Manhattan  R.  Co.,  154  N.  Y.  395.)  The  court  has 
no  jurisdiction  to  determine  whether  a  referee,  in  the  short 
decision  authorized  by  section  1022  of  the  Code,  has  committed 
an    error    in    omitting   to   find   a   fact  pleaded  and  conclusively 
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proved  upon  the  trial.  {Nat.  Harroiv  Co.  v.  Beinent  Sf  Sons,  163 
N.  Y.  505.) 

Questions  of  law  certified  for  review  and  determination — 

"  Appeals  may  also  be  taken  from  determinations  of  the  Appel- 
late Division  of  the  Supreme  Court  in  any  department  where  the 
Appellate  Division  allows  the  same,  and  certifies  that  one  or 
more  questions  of  law  have  arisen  which,  in  its  opinion,  ought  to 
be  reviewed  in  the  Court  of  Appeals,  in  which  case  the  appeal 
brings  up  for  review  the  question  or  questions  so  certified,  and 
no  other;  and  the  Court  of  Appeals  shall  certify  to  the  Appellate 
Division  its  determination  upon  such  questions."  (Code  of  Civil 
Pro.,  §  190,  subd.  2.) 

The  Court  of  Appeals  has  no  jurisdiction  under  the  section 
above  cited  to  review  a  certified  question  which  was  not  passed 
upon  by  the  Appellate  Division.  {Schenck  v.  Barnes,  156  N.  Y. 
316;  Coatsworth  v.  Lehigh  Valley  R.  Co.,  Id.  451;  Grannanw. 
Westchester  Racing  Assn.  153  N.  Y.  449;  Baxter  ^r.  McDonnell,  154 
N.Y.  432,  436;  Hearst  v.  Shea,  156  N.  Y.  169.)  Where  the 
question  certified  by  the  Appellate  Division  presents  merely  an 
abstract  proposition  and  no  facts  are  disclosed  in  the  record  which 
show  that  it  arose  in  the  case,  the  Court  of  Appeals  will  decline  to 
answer  it.  (Id.  Matter  of  Robinson,  160  N.Y.  448;  7  N.Y.  Ann.  Cas. 
28.)  So  if  the  question  is  stated  in  such  broad  and  indefinite  terms 
that  it  will  admit  of  one  answer  under  one  set  of  circumstances 
and  a  different  answer  under  another,  the  court  will  decline  to 
answer  it.  {Grannan  v.  Westchester  Racing  Assn.,  153  N.  Y.  449; 
Baxter  v.  McDonnell,  154  N.  Y.  432.)  The  question  certified 
should  be  a  distinct  point  or  proposition  of  law,  clearly  stated,  so 
that  it  can  be  definitely  answered  without  regard  to  the  other  issues 
in  the  case  {Grannan  v.  Westchester  Racing  Assn.,  153  NY.  440), 
and  should  be  a  question  of  law  only.  (Id.;  Matter  of  Westerfield, 
163  N.  Y.  209.)  If  the  question  involves  the  decision  of  a 
question  of  fact  the  Court  of  Appeals  is  without  jurisdiction  to 
determine  it.  (Id.)  While  neither  the  Constitution  nor  the 
statute  fxp-essly  requires  it,  convenience  suggests  that  each 
question  certified  to  the  Court  of  Appeals  by  the  Appellate 
Division  should  be  separately  stated  so  that  it  can  be  answered 
yes  or  no.    \D:vlin  v.  Hinman,    161  N.  Y.  iii;.') 
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When  a  case,  otherwise  not  reviewable,  is  sent  to  the  Court 
of  Appeals  upon  special  questions,  they  should  be  so  framed 
that  the  answers  may  determine  the  particular  controversy  in- 
volved in  the  appeal,  and  not  merely  a  part  of  it.  The  defeated 
party  will  not  be  permitted  to  pick  out  all  the  weak  propositions 
involved  in  the  particular  ground  affected  with  error,  ignoring  all 
the  other  grounds,  and  ask  the  court  to  reverse  the  order  or 
judgment  in  respect  to  this  single  ground,  although  there  are 
other  grounds  npon  which  the  decision  might  well  stand. 
{Blaschko  V.  Wurster,  156  N.  Y.  437.) 

While  the  Court  of  Appeals  is  confined  to  the  question 
certified,  it  is  its  duty  to  examine  the  record  not  only  to  see  that 
the  question  actually  arose  in  the  court  below,  but  also  to  see 
how  it  arose,  so  that  it  can  decide  it  as  presented  to  the  courts 
below.     (Baxter  v.  McDonnell,  154  N.  Y.  432.) 

Ordinarily  the  Court  of  Appeals  will  not  examine  the  opin- 
ion of  the  court  below  for  the  purpose  of  ascertaining  the 
grounds  of  the  decision  appealed  from.  {People  ex  rel.  Broadway 
Imp.  Co.  V.  Barker,  155  N.  Y.  322  ;  Rosenstein  v.  Fox,  150  N.  Y. 
354;  People  ex  rel.  Coles  v.  Lord,  157  N.  Y.  408  ;  People  ex  rel. 
Jacobus  V.  VanWyck,  Id.  495.)  Where,  however,  the  order  certi- 
fying a  question  for  review  expressly  refers  to  the  opinion  of  the 
Appellate  Division,  the  opinion  becomes  a  part  of  the  record 
and  can  be  resorted  to  for  that  purpose.  [Pringle  v.  Long  Island 
R.  R.  Co.,  1 57  N.  Y.  100.) 

Where  a  question  is  certified  to  the  Court  of  Appeals  for 
determination  it  is  properly  brought  before  the  court  for  review 
upon  an  appeal  from  the  judgment  or  order  which  decided  the 
question,  although  such  judgment  or  order  maybe  interlocutory 
and  not  of  itself  reviewable.  (Bank  of  Metropolis  v.  Faber,  150 
N.  Y.  200.) 

Allowance  of  appeals  by  the  Appellate  Division. — After 
defining  and  limiting  the  jurisdiction  of  the  Court  of  Appeals, 
the  Constitution  provides  that  the  Appellate  Division  may  allow 
an  appeal  upon  any  question  of  law  which,  in  its  opinion,  ought 
to  be  reviewed  by  the  Court  of  Appeals.  (Const.  Art.  VI,  §  9.) 
This  provision  of  the  Constitution  is  carried  into  effect  by  sub- 
division'? I  and  2  of  section  191  of  the  Code  which  in  effect  permit 
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the  Appellate  Division  to  remove  the  restrictions  therein  imposed 
by  the  legislature  upon  the  right  to  appeal  to  the  Court  of  Ap- 
peals, whether  as  to  the  subject-matter  of  the  action,  or  as  to  the 
court  in  which  the  action  or  proceeding  was  commenced. 

An  appeal  may  be  taken  to  the  Court  of  Appeals  in  an  action 
or  proceeding  pommenced  in  any  court  if  the  Appellate  Division 
allows  the  appeal  by  an  order  made  at  the  term  which  rendered 
the  determination,  or  at  the  next  term  after  judgment  is  entered 
thereupon,  and  certifies  that  in  its  opinion  a  question  of  law  is 
involved  which  ought  to  be  reviewed  by  the  Court  of  Appeals. 
(Code  of  Civil  Pro;  §  191,  subd.  i.) 

So  an  appeal  may  be  taken  to  the  Court  of  Appeals  from  a 
judgment  of  affirmance  rendered  in  any  of  the  actions  specified 
in  subdivision  2  of  the  section  cited,  although  the  decision  of  the 
Appellate  Division  is  unanimous,  if  such  Appellate  Division  shall 
certify  that  in  its  opinion  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  Court  of  Appeals,  or,  in  case  of  its 
refusal  to  so  certify,  an  appeal  is  allowed  by  a  judge  of  the  Court 
of  Appeals.     (Id.  subd.  2.) 

There  is  a  broad  distinction  between  appeals  allowed  under 
subdivision  2,  of  section  190  of  the  Code  and  appeals  allowed 
under  subdivision  2  of  section  191,  as  to  their  scope  and  effect. 
Under  subdivision  2  of  section  190  the  Appellate  Division  is 
limited  to  the  certification  of  certain  questions  to  be  answered  by 
the  Court  of  Appeals,  and  the  latter  court  is  limited  upon  the  ap- 
peal to  the  review  of  the  questions  so  certified  and  no  other. 
Under  subdivision  2  of  section  191  no  certification  of  any  spe- 
cific question  is  required,  and  the  review  of  the  Court  of  Appeals 
upon  the  questions  of  law  involved  in  the  appeal  is  general. 
{Young V.  Fox,  155  N.  Y.  615;  5  N.  Y.  Ann.  Cas.  189.) 

The  practice  upon  application  for  leave  to  appeal  to  the 
Court  of  Appeals  will  be  considered  hereafter.  (Code  of  Civil 
Pro.  §  1 3 10.) 

Review  of  interlocutory  judgments   and  intermediate 
orders. — An  appeal  cannot  be  taken  to  the  Court  of  Appeals  as 
of  right  from  an  interlocutory  judgment  or  intermediate  ordei 
(See  ante  p.  58.)        But  it  does  not  follow  that  an  interlocutory 
judgment  or  an  intermediate   order  cannot  be   reviewed  by  the 
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Court  of  Appeals.  An  appeal  may  be  taken  to  the  Court  of 
Appeals  from  an  interlocutory  judgment  or  intermediate  order 
where  questions  of  law  involved  in  its  decision  have  been  certified 
to  that  court  for  review  under  subdivision  2  of  section  igo  of  the 
Code  of  Civil  Procedure.  (See  ante  p.  72.)  So  on  an  appeal 
from  a  final  judgment  in  an  action  or  from  a  final  order  in  a 
special  proceeding  the  appellant  may  bring  up  for  review  an  in- 
terlocutory judgment  or  intermediate  order  which  he  has  dis- 
tinctly specified  in  his  notice  of  appeal  as  intended  for  review. 
(Code  of  Civil  Pro.  §  1301.)  An  appeal  from  a  final  judgment 
brings  up  for  review  an  interlocutory  judgment  or  intermediate 
order  specified  in  the  notice  of  appeal  which  necessarily  affects 
the  final  judgment  and  which  has  not  already  been  reviewed 
upon  a  separate  appeal  therefrom  by  the  court  or  term  of  court 
to  which  the  appeal  from  the  final  judgment  is  taken.  (Id.  § 
1316.) 

An  appeal  may  be  taken  to  the  Appellate  Division  of  the 
Supreme  Court  from  an  interlocutory  judgment  rendered  at  a 
Special  or  Trial  Term  of  that  court  or  entered  upon  the  report  of 
a  referee.  (Id.  §1349.)  If  upon  such  appeal  the  judgment  is 
affirmed  no  further  appeal  can  be  taken  to  the  Court  of  Appeals 
until  final  judgment  has  been  rendered.  {Anderson  v.  Daley,  159 
N.  Y.  146;  King  V.  Barnes,  107  N.  Y.  645;  Johnson  v.  Union 
Switch  &■  Signal  Co.,  125  N.  Y.  720;  McKeown  v.  Officer,  127 
N.  Y.  687;  Victory  v.  Blood,  93  N.  Y.  650;  Raynor  v.  Raynor,  94 
N.  Y.  248;  Walker  v.  Spencer,  86  N.  Y.  162;  Tilton  v.  Vail,  1 17 
N.  Y.  520.)  Where  final  judgment  is  taken  at  a  Special  Term  or 
Trial  Term,  or  pursuant  to  the  directions  of  a  referee,  after  the 
affirmance  upon  an  appeal  to  the  Appellate  Division  of  the 
Supreme  Court  of  an  interlocutory  judgment,  or  after  the  refusal 
by  the  Appellate  Division  of  a  new  trial  either  upon  an  applica- 
tion made  in  the  first  instance  at  a  term  of  the  Appellate  Divis- 
ion, or  upon  an  appeal  from  an  order  of  the  Special  Term,  or  of 
the  judge  before  whom  the  issues  or  questions  oL  fact  were  tried 
by  a  jury,  an  appeal  to  the  Appellate  Division  from  the  final 
judgment  brings  up  for  review  only  the  proceedings  to  take  the 
final  judgment  or  upon  which  the  final  judgment  was  taken,  in- 
cluding the  hearing  or  trial  of  the  other  issues  in  the  action,  if 
any.     If  an   appeal  is  taken  to  the  Court  of  Appeals  from    the 
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determination  of  the  Appellate  Division,  upon  the  appeal  from 
the  final  judgment,  the  determination  of  the  Appellate  Division 
afKrming  the  interlocutory  judgment  or  refusing  the  new  trial, 
may,  at  the  election  of  either  party,  be  reviewed  thereupon. 
(Code  of  Civil  Pro.  §  13S0.)  The  election  to  have  the  interloc- 
utory judgment  reviewed  must  be  expressed  by  specifying  that 
judgment  in  the  notice  of  appeal  as  required  by  section  13 16 
of  the  Code.  {Rzck  v.  Manhattan  R.  Co.,  150  N.  Y.  542.)  If  the 
respondent  elects  to  bring  it  up  for  review,  he  may  take  a  cross- 
appeal  therefrom  notwithstanding  the  expiration  of  the  time 
to  take  an  original  appeal  therefrom.  (Code  of  Civil  Pro. 
§1350.) 

Instead  of  appealing  from  the  final  judgment  to  the  Appel- 
late  Division  and  from  the  determination  of  the  Appellate  Divis- 
ion to  the  Court  of  Appeals  as  above  indicated,  the  party 
aggrieved  may  appeal  directly  from  the  final  judgment  to 
the  Court  of  Appeals,  notwithstanding  such  judgment  was 
rendered  at  a  Special  Term,  or  at  a  Trial  Term,  or  pursuant  to 
a  direction  contained  in  a  referee's  report.  But  such  an  appeal 
brings  up  for  review  only  the  determination  of  the  Appellate 
Division  affirming  the  interlocutory  judgment  or  refusing  the 
new  trial.     (Id.  §  1336.) 

Where  the  last  mentioned  procedure  is  not  adopted  and  an 
appeal  is  taken  to  the  Appellate  Division  under  section  1350  of 
the  Code,  if  the  Appellate  Division  upon  the  appeal  instead 
of  aflfirming  the  judgment  grants  a  new  trial,  the  appellant 
has  no  ground  for  further  prosecuting  an  appeal  and  the  ad- 
verse party  may  then  appeal  to  the  Court  of  Appeals  from  the 
order  granting  a  new  trial  under  section  190  of  the  Code.  (Ray- 
nor  V.  Raynor,  94  N.  Y.  248.) 

Another  mode  of  procedure  is  also  open  to  a  party  aggrieved 
by  an  interlocutory  judgment.  After  the  judgment  is  entered 
he  may  move  for  a  new  trial  at  the  Appellate  Division  under 
section  looi  of  the  Code,  upon  one  or  more  exceptions  contained 
in  a  case  settled  as  provided  by  section  937,  and,  if  the  motion  is 
granted,  obtain  through  the  new  trial  the  relief  desired.  The 
opposing  party  may  give  the  required  stipulation  and  appeal 
from  the  determination  of  the  Appellate  Division  granting  the 
new  trial  to  the  Court  of    Appeals   under  section    190  of   the 


Jurisdiction  Conferred  bv  the  Constitution  and  Code.     ?5 

Review  of  interlocutory  judgments  and  intermediate  orders. 

Code.  If,  on  the  other  hand,  the  motion  for  a  new  trial  is  de- 
nied, the  party  aggrieved  by  the  interlocutory  judgment 
must  go  back  to  the  Special  or  Trial  Term  and  complete 
the  proceedings  there,  and,  if  still  dissatisfied  with  the  result, 
either  appeal  directly  from  the  final  judgment  there  entered  to 
the  Court  of  Appeals  under  section  1336  of  the  Code  and  obtain 
a  review  of  the  determination  of  the  Appellate  Division  refusing 
the  new  trial,  or  appeal  from  the  final  judgment  to  the  Appellate 
Division,  where  only  the  proceedings  to  take  the  final  judgment 
will  be  reviewed,  and  in  case  the  judgment  is  there  affirmed,  and 
the  right  to  a  further  appeal  is  not  taken  away  by  some  of  the 
provisions  of  section  191  of  the  Code,  he  may  then  appeal  from 
the  determination  of  the  Appellate  Division  to  the  Court  of 
Appeals,  and  upon  this  latter  appeal  obtain  a  review  of  the  de- 
termination of  the  Appellate  Division  denying  the  new  trial. 

An  order  is  "  intermediate,"  within  the  meaning  of  section 
1316  of  the  Code,  when  made  after  the  commencement  of  the 
action  a"nd  before  judgment.  {Fox  v.  Matthiessen,  1155  N.  Y.  177. 
See  Hymes  v.  Van  Cleef,  39  St.  Rep.  811;  Taylor  v.  Smith,  34  App. 
Div.  519.)  An  order  granting  a  motion  for  a  bill  of  particulars, 
or  for  leave  to  amend  a  pleading,  does  not  necessarily  affect  the 
final  judgment,  and  is  not  included  within  the  orders  that  can 
be  reviewed  upon  an  appeal  therefrom.  {Raff  v.  Koster,  Bial 
&  Co.,  38  App.  Div.  336.)  An  order  made  after  judgment  is 
not  intermediate  and  therefore  not  open  to  review  under  sec- 
tion 1316  of  the  Code.  {Hunt  v.  Chapman,  62  N.  Y.  333;  Hackett 
V.  Belden,  47  N.  Y.  624  ;  Selden  v.  Delaware  &  Hudson  Canal  Co., 
29  N.  Y.  634;  Lewis  v.  Greider,  51  N.  Y.  231.)  An  order  dis- 
missing an  appeal  taken  from  an  order  denying  a  motion  to  set 
aside  a  verdict  and  for  a  new  trial  upon  the  ground  of  the  mis- 
conduct of  a  juror,  and  an  order  denying  a  motion  to  resettle 
such  order,  if  made  before  judgment  though  after  judgment 
might  have  been  entered,  are  "intermediate,"  and  subject  to 
review  under  section  1316  of  the  Code.  {Fox  v.  Matthiesscn, 
155  N.  Y.  177.)  But  an  order  of  the  Special  Term  from  which 
no  appeal  has  been  taken  to  the  General  Term  or  Appellate 
Division  {Thurber  v.  Harlem  Bridge,  etc.,  R,  R.  Co.,  60  N.  Y. 
326 ;  Hunt  V.  Chapman,  62  N.  Y.  333  ;  '49  How.  377,)  or  an  order 
of  the  General   Term  or  Appellate  Division   made   subsequent 
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to  the  argument  of  the  appeal  thereto  and  not  specified  in 
the  notice  of  appeal  to  the  Court  of  Appeals  will  not  be  re- 
viewed  in  the  latter  court.  {Lewis  v.  Greider,  51  N.  Y.  231.) 
It  is  only  orders  which,  if  reversed,  would  take  away  the 
foundation  of  the  judgnnent,  or  make  the  trial,  or  the  judgment 
entered,  invalid  or  without  support,  that  can  be  reviewed  on 
an  appeal  from  the  judgment.  {Raff  v.  Koster,  Bial  &•  Co.,  38 
App.  Div.  336.) 

Jurisdiction  to  render  judgment. — "  In  any  action  on  an 
appeal  to  the  Court  of  Appeals,  the  court  may  either  modify 
or  afifirm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  such  judgment  as  such  party 
may  be  entitled  to."  (Code  of  Civil  Pro.,  §  1337.)  "Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  ^a  case  or  excep- 
tions, if  the  Court  of  Appeals  determines  that  no  error  was 
committed  in  granting  the  new  trial,  it  must  render  judgment 
absolute  upon  the  right  of  the  appellant."  (Id.  §  194.)  The 
language  of  the  statute  is  imperative  and  leaves  the  court  no 
alternative  on  affirmance  but  to  order  judgment  absolute  against 
the  appellant.  {Godfrey  v.  Moser,  66  N.  Y.  250 ;  Conklin  v. 
Snider,  104  N.  Y.  641  ;  Gray  v.  Boardof  Supervisors,  93  N,  Y. 
603;  Caswell  V.  Hazard,  121  N.  Y.  484;  Hitchings  v.  Van 
Brunt,  38  N,  Y.  335;  Wilber  v.  Sisson,  54  N.  Y.  121,  125; 
Cobb  V,  Hatfield,  46  N.  Y.  533 ;  Lake  v.  Nathans,  67  N.  Y. 
589;  Hiscock  V.  Harris,  80  N.  Y.  402.)  The  judgment 
must  be  absolute  against  the  appellants  upon  the  whole  matter 
in  controversy  in  the  action.  Thus,  if  an  appeal  is  taken  by 
the  plaintiff  from  an  order  granting  a  new  trial  of  an  action 
wherein  the  answer  sets  up  a  counterclaim,  the  defendant 
on  afiGrmance  of  the  order,  will  be  entitled  to  such  judgment 
as  the  facts  alleged  in  his  answer  demand.  {Hiscock  v.  Harris, 
80  N.  Y.  402.)  But  this  doctrine  does  not  apply  to  a  counter- 
claim improperly  pleaded  in  a  case  where  a  counterclaim  is 
unauthorized,  or  to  a  counterclaim  against  the  state.  {People 
V.  Dennison,  84  N.  Y.  272.) 

Where  the  Appellate  Division  has  reversed  a  judgment 
and  ordered  a  new  trial  unless  the  respondent  should  stipulate 
to    reduce    the    recovery    to    a    sum    specified,    in  which  event 
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judgment  was  to  be  modified  and  affirmed  accordingly,  and 
on  appeal  to  the  Court  of  Appeals  it  is  determined  that  the 
Appellate  Division  should  not  have  reversed  the  judgment 
but  should  have  modified  it  by  making  the  proper  reduction 
and  affirming  it  as  modified,  the  Court  of  Appeals  has  power 
under  the  Code  to  render  the  judgment  the  Appellate  Division 
should  have  rendered  by  modifying  the  judgment  of  the  trial 
court  and  affirming  it  as  modified.  {Freel  v.  County  of  Queens, 
154  N.  Y.  661.) 

Where  there  has  been  a  unanimous  decision  by  the  Ap- 
pellate Division  that  there  is  evidence  supporting  or  tending 
to  sustain  a  finding  of  fact,  all  that  the  Court  of  Appeals  has 
power  to  do  is  to  take  the  findings  of  fact  as  they  are  and 
draw  from  them  the  proper  legal  conclusions,  and  the  provision 
of  the  Code  (Code  of  Civil  Pro.,  §  1337)  that  the  court  may 
_;rant  to  a  party  such  judgment  as  he  may  be  entitled  to 
;neans,  in  such  case,  such  judgment  as  the  party  may  be  en- 
titled to  upon  the  facts  found  below.  {Farley  v.  Cadman,  150 
N.  Y.    169.) 


CHAPTER  IV. 

JURISDICTION  OF  THE  APPELLATE   DIVIS- 
ION OF  THE  SUPREME  COURT. 

SECTION  I. 

General  Nature  of  the  Jurisdiction  Conferred  by  the 
Constitution  and  Code. 

As  a  court  of  last  resort. — The  framers  of  the  Constitution 
of  1894  were  confronted  with  the  serious  problem  of  so  arranging 
the  judicial  establishment  of  the  state  as  to  secure  the  greatest 
efficiency  and  the  highest  usefulness  of  the  courts,  and  at  the 
same  time  to  bring  the  appellate  business  within  the  ability  of 
the  judiciary  to  dispose  of  it  with  reasonable  promptness.  The 
scheme  finally  adopted  was  to  establish  in  each  of  the  four  judi- 
cial departments  of  the  state  an  appellate  court,  consisting  of 
justices  selected  from  the  justices  of  the  Supreme  Court,  for  the 
hearing  of  appeals  in  the  first  instance,  and  to  make  the  decision 
of  that  tribunal  final  in  certain  cases. 

The  court  so  constituted  was  called  the  Appellate  Division 
of  the  Supreme  Court ;  and  to  carry  the  scheme  of  the  Constitu- 
tion into  effect  no  appeal  was  permitted  in  a  civil  action  or 
special  proceeding  from  a  unanimous  decision  of  this  court  that 
there  was  evidence  supporting  or  tending  to  sustain  a  finding  of 
fact  or  a  verdict  not  directed  by  the  court,  or  from  any  determin- 
ation made  therein  of  any  question  of  fact,  thus  making  this  court 
to  that  extent  a  court  of  last  resort.     (See  ante,  p.  37.) 

The  legislature  was  also  authorized  to  still  further  restrict 
appeals  from  the  determinations  of  this  court,  and  the  authority 
so  conferred  was  exercised  by  prohibiting  appeals  to  the  Court  of 
Appeals  in  all  civil  actions  or  proceedings  not  commenced  in  cer- 
tain specified  courts,  unless  the  Appellate  Division  should  allow 
Buch  appeal  to  be  taken,  and  by  prohibiting   appeals  from  the 
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unanimous  judgment  of  affirmance  of  the  Appellate  Division  in 
certain  specified  actions  unless  it  certified  that  in  its  opinion  a 
question  of  law  was  involved  that  ought  to  be  reviewed  in  the 
Court  of  Appeals,  or  in  case  of  its  refusal  so  to  certify,  an  appeal 
was  allowed  by  a  judge  of  the  latter  court.  As  an  appeal  to  the 
Court  of  Appeals  would  be  allowed  by  a  judge  of  that  court  only 
in  exceptional  cases  (S«(?/i«a:  v.  Erie  Preserving  Co.,  151  N.  Y.  50; 
3  N.  Y.  Ann.  Cas.  273),  the  determination  of  the  Appellate 
Division  in  such  cases  is  practically  final.  The  legislative  restric- 
tions upon  the  review  of  the  determinations  of  this  court  have 
been  considered  elsewhere.     (See  ante,  p.   51.) 

To  the  extent  above  indicated  the  Appellate  Division  has 
been  made  the  final  arbiter  of  controversies  between  litigants  in 
many  classes  of  cases  which  formerly  were  taken  by  app-  al  to 
the  Court  of  Appeals.  The  new  Constitution  has  made  the  Ap- 
pellate Divisions  courts  of  great  dignity  and  authority,  and  it  was 
expected  by  its  framers  that  the  decisions  of  these  courts  would 
in  many  cases  be  accepted  and  acquiesced  in  by  litigants  even 
where  further  appeal  might  be  taken. 

In  addition  to  the  limitations  upon  the  right  to  appeal  from 
the  determinations  of  these  courts  imposed  by  the  Constitution 
and  the  Code,  the  legislature  has  in  many  cases  in  giving  the  right 
to  maintain  an  action  or  special  proceeding,  limited  the  right  of 
appeal  to  a  review  by  an  Appellate  Division  of  the  Supreme 
Court. 

As  successor  to  the  powers  of  former  General  Terms.— 
The  Constitution  provides  that  "  from  and  after  the  last  day  of 
December,  one  thousand  eight  hundred  and  ninety  five,  the  Ap- 
pellate Division  shall  have  the  jurisdiction  now  exercised  by  the 
Supreme  Court  at  its  General  Terms,  and  by  the  General  Terms 
of  the  Court  of  Common  Pleas  for  the  City  and  County  of  New 
York,  the  Superior  Court  of  the  City  of  New  York,  the  Superior 
Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  and  such  addi- 
tional jurisdiction  as  may  be  conferred  by  the  lt<L  si  l  ure." 
(Const.,  Art.  VI,  §  2.)  The  courts  specified  were  abolisiicd  from 
and  after  the  first  day  of  January,  1896.  and  the  jurisdiction 
theretofore  exercised  by  them  was  vested  in  the  Supreme  Court. 
(Id.  §  5.) 
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Appeals  from  inferior  and  local  courts  heretofore  heard  in 
the  Court  of  Common  Pleas  for  the  city  and  county  of  New  York 
and  the  Superior  Court  of  Buffalo  may  be  taken  to  the  Supreme 
Court.  (Code  of  Civil  Pro.  §  1340.)  Appeals  from  the  judg- 
ment of  any  District  Court  or  of  the  City  Court  of  the  city  of 
New  York  may  be  heard  by  the  Appellate  Division  or  by  such 
justice  or  justices  of  the  Supreme  Court  as  may  be  designated 
for  that  purpose  by  the  justices  of  the  Appellate  Division  sit- 
ting in  the  First  Judicial  Department.  (Id.  §  1344.)  As  has  been 
stated  (ante,  p.  31);  what  were  formerly  the  District  Courts  of 
the  City  of  New  York  and  the  Justices'  Courts  of  the  First,  Sec- 
ond and  Third  Districts  of  the  City  of  Brooklyn  have  been  con- 
solidated and  reorganizd  under  the  name  of  "The  Municipal 
Court  of  the  City  of  New  York  "  and  appfeals  from  a  judgment 
rendered  in  that  court  must  be  heard  in  such  manner  and  by  such 
justice  or  justices  as  the  Appellate  Division  of  the  Supreme  Court 
embracing  the  district  wherein  the  action  is  brought  shall  direct, 
except  that  the  Appellate  Division  of  the  Second  Judicial  De- 
partment may  direct  that  such  appeal  be  heard  directly  before 
that  court.  The  Appellate  Division  of  the  Second  Judicial  De- 
partment has  now  assumed  the  duty  of  hearing  appeals  from  the 
Municipal  Court  direct,  and  if  a  party  elects  to  appeal  to  the 
Special  Term  of  the  Supreme  Court,  as  it  seems  he  may,  and  is 
there  defeated,  he  cannot  take  an  appeal  from  the  decision  of 
the  Special  Term  to  the  Appellate  Division.  {Mankeim  v.  Seitz, 
36  App.  Div.  352.)  The  first  district  of  the  borough  of  the 
Bronx  is  a  part  of  the  Second  Department  for  the  purpose  of 
appeals  from  the  Municipal  Court  thereof,  and  the  appeal  may 
be  taken  directly  to  the  Appellate  Division  of  the  Second  Depart- 
ment.    {McTurck  V.  Foussadier,  51  App.  Div.  218.) 

Appeals  from  inferior  courts  heretofore  heard  by  the  Superior 
Court  of  Buffalo  must  be  heard  by  the  Appellate  Division  of  the 
Fourth  Department  or  by  such  justice  or  justices  as  may  be  desig- 
nated  for  that  purpose  by  the  justices  of  that  Appellate  Division. 
(Code  of  Civil  Pro.  §  1344)  Appeals  from  the  Municipal  Court 
of  Buffalo  were  formerly  taken  to  the  Superior  Court  of  Buf- 
falo, but  under  the  present  system  may  be  taken  at  the  option 
of  the  appellant  either  to  the  Special  Term  of  the  Supreme  Court 
or  to  the   Appellate   Division.     If  the  appeal  is  taken  to  the 
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Special  Term  of  the  court  and  the  appellant  is  there  defeated,  he 
may  now  have  a  further  appeal  to  the  Appellate  Division  (Laws 
of  1898,  ch.  loi,  §  2),  though  formerly  he  could  not.  {Boechatv. 
Brown,  9  App.  Div.  369.) 

With  the  exceptions  specified  in  section  1340  of  the  Code, 
appeals  from  determinations  of  the  County  Court  or  of  any 
other  court  of  record  possessing  original  jurisdiction,  where  an 
appeal  therefrom  to  a  court  other  than  the  Supreme  Court  is 
not  expressly  given  by  statute  may  be  taken  to  and  must  be 
heard  in  the  Appellate  Division.  (See  Code  of  Civil  Pro.  §§  1340, 
1344;  see  Id.  §  1342.)  It  has  also  jurisdiction  to  review  the  judg- 
ments and  orders  rendered  or  made  in  the  Supreme  Court  (Id. 
§§  1346-1350),  and  final  determinations  in  special  proceedings. 
(Id.  §§  1356-1361.)  The  Appellate  Division  has  also  a  wide  juris- 
diction in  the  review  of  decrees  rendered  in  a  Surrogate's  Court 
and  of  orders  made  by  a  surrogate  or  Surrogate's  Court.  (Id. 
§§2570,2571,2586,2587.) 

Original  and  General  Jurisdiction. — The  Constitution  pro- 
vides: "  No  justice  of  the  Appellate  Division  shall  exercise  ary 
of  the  powers  of  a  justice  of  the  Supreme  Court,  other  than 
those  of  a  justice  out  of  court,  and  those  pertaining  to  the 
Appellate  Division  or  to  the  hearing  and  decision  of  motions 
submitted  by  consent  of  counsel."  (Const.  Art.  6,  §  2.)  The  pur- 
pose of  the  Constitution  was  to  absolutely  divorce,  the  justices 
of  the  Appellate  Division  from  all  connection  with  the  trial 
courts,  except  as  to  motions  submitted  by  consent  of  counsel, 
and  it  was  therefore  held,  that  even  with  such  consent,  a  jus- 
tice of  the  Appellate  Division  had  no  power  to  receive  the  ver- 
dict of  a  jury  in  the  absence  and  at  the  request  of  the  trial  justice. 
{French  v.  Merrill,-2j  App.  Div.  612.)  But  the  Constitution  did 
not  make  the  Appellate  Division  of  th«  .Supreme  Court  an  appel- 
late tribunal  solely,  entirely  distinct  and  separate  from  the 
Supreme  Court.  In  reality  the  Appellate  Divisions  are  a  contin- 
uance of  the  former  General  Terms,  exercising  the  .same 
appellate  jurisdiction,  but  remaining,  as  did  the  former  court, 
a  part  of  the  Supreme  Court  of  the  State.  (See  Matter  of 
Pye,  21  App.  Div.  266.)  The  Appellate  Division  has  juris- 
diction,   if    willing    to    exercise    it,    to    hear     and    determine 
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in  the  first  instance  any  motion,  contested  or  ex  parte,  that  a 
Special  Term  may  determine.  The  late  General  Term  had  ap- 
pellate jurisdiction  and  also  the  same  original  jurisdiction  to 
hear  and  determine  motions,  ex  parte  or  contested,  that  the 
Special  Term  had  unless  otherwise  provided  by  statute;  and  by 
the  express  provision  of  the  Constitution  the  Appellate  Division 
is  vested  with  the  jurisdiction  formerly  exercised  by  the  Supreme 
Court  at  its  General  Terms.  Any  act  of  the  legislature  or  rule  of 
court  which  would  deprive  the  Appellate  Division  of  this  juris- 
diction is  void.  Although  the  Appellate  Divisions  have  juris- 
diction to  hear  motions  in  the  first  instance,  they  are  not  required 
to,  and  will  not,  except  in  cases  where  some  exigency  seems  to 
require  that  they  shall  do  so  in  the  interest  of  justice.  (Matter 
of  Barkley,  42  App.  Div.  597.)  On  the  other  hand  it  is  said, 
though  not  necessary  to  the  decfsion  of  the  matter  before  the 
court,  that  the  jurisdiction  of  the  Appellate  Division  is  appellate 
except  in  those  cases  in  which  original  jurisdiction  is  expressly 
conferred  upon  it  by  statute,  and  that  such  jurisdiction  does  not 
extend  to  the  ordinary  motions  made  in  the  progress  of  the  ac- 
tion.    (Ross  V.  Ingersoll,  35  App.  Div.  379.) 

The  jurisdiction  exercised  by  former  General  Terms  of  the 
Supreme  Court  upon  appeals  from  determinations  of  the  same 
court  was  not  in  a  strict  sense  a  mere  appellate  jurisdiction.  The 
cause  was  still  in  the  court  in  wnich  it  originated,  and  errors  dis- 
closed by  the  record,  though  not  formally  presented  by  excep- 
tion, were  corrected  where  a  failure  to  correct  the  error  would 
work  injustice  to  the  appellant.  (See  Mandeville  v.  Marvin,  30 
Hun,  282,  287;  Standard  Oil  Co.  v.  Amazon  Ins.  Co.,  79  N.  Y. 
506.)  The  Appellate  Division  has  the  same  power.  {Picard  v. 
Lang.  3  App.  Div.  51;  Meyer  v.  Hart,  23  App.  Div.  131;  Vogedes 
V.  Beakes,  38  App.  Div.  380;  Vorce  v.  Oppenlteim,  n  App.  Div. 
69;  Bruce  v.  Fiss,  D.  &  C.  Horse  Co.,  47  App.  Div.  273;  Bodine  v. 
Andrews,  47  App.  Div.  495.) 

Upon  an  appeal  to  the  General  Term  from  a  judgment 
entered  upon  the  report  of  a  referee  which  contained  no  state- 
ment of  the  grounds  upon  which  it  was  rendered,  the  General 
Term  claimed  and  exercised  the  same  power  which  the  Special 
Term  mighf  have  exercised  upon  a  motion  to  send  the  case  back 
to    the   referee   to    have    him  state  the  grounds  of   his  decision. 
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{Baker  v.  Moore,  88  Hun,  458.)  The  theory  underlying  all  such 
cases  was  that  the  Supreme  Court  was  one  court,  exercising  its 
jurisdiction  through  the  Special  Term,  Circuits  and  General 
Terms;  and  that  the  General  Terms,  except  as  limited  by  the 
laws,  had  all  the  powers  and  all  the  general  jurisdiction  of  the 
Supreme  Court.  (See  Syracuse  Savings  Bank  v.  Syracuse, 
Chenango,  etc.,  R.  R.  Co.,  88  N.  Y.  no,  11 5 ;  Anonymous  v. 
Anonymous,  10  How.  353;  Salmon  v.  Gedney,j'^'ii.  Y.  479  )  Upon 
ihis  principle  it  was  held  that,  upon  an  appeal  from  an  order  of 
the  Special  Term,  the  General  Term  ha(i  all  the  power  of  the 
Special  Term  to  grant  affirmative  relief  to  a  party  opposing  the 
motion  {Bennet  v.  Lake,  47  N.  Y.  93;  Howard  v.  Freeman,  7 
Rob.  25);  that  the  General  Term  on  affirmance  of  an  order  over- 
ruling a  demurrer  had  all  the  power  of  the  Special  Term  to 
designate  what  kind  of  an  interlocutory  and  final  judgment 
should  be  entered  {Smith  v.  Rathbun,  85  N.  Y.  660);  that  the 
General  Term  had  power  to  attach  any  condition  it  deemed 
proper  to  the  affirmance  of  an  order  of  the  Special  Term,  when 
the  vacating  or  affirmance  of  the  order  was  within  its  discretion 
\Syracuse  Savings  Bank  v.  Syracuse,  Chenango,  etc. ,  R.  R.  Co.  88 
N.  Y.  lie);  and  that  upon  the  reversal  of  an  order  denying  a 
motion  to  open  a  default,  the  General  Term  had  power  to  direct 
the  entry  of  such  an  order  opening  the  default  as  the  Special 
Term  should  have  granted.  (Knauer  v.  Globe  Mut.  Life  Lis.  Co. 
14  Jones  &  Sp.  370.) 

It  will  be  seen  from  these  illustrations  that  the  General  Term, 
on  appeal,  exercised  to  a  certain  extent  both  original  and  appel- 
late jurisdiction.  There  can  be  no  doubt  as  to  the  existence  of 
an  equal  jurisdiction  in  the  present  Appellate  Division  of  the 
Supreme  Court.  There  is  no  doubt  of  the  power  of  the  Appel- 
late Division  upon  an  appeal  from  a  judgment  entered  upon  a 
verdict,  which  had  been  reduced  by  the  trial  judge  as  a  condition 
of  denying  defendant's  motion  for  a  new  trial,  to  reduce  the 
recovery  still  further.  {DePuy  v.  Kann,  32  App.  Div.  638;  Stem- 
merman  V.  Nassau  El-  R.  R.  Co.,  36  App,  Div.  218.)  The  fact 
that  the  trial  court  has  based  its  decision  upon  one  ground  will 
not  prevent  the  Appellate  Division  from  affirming  the  judgment 
entered  thereon  upon  another  and  different  ground.  (Guilfoyle 
V.  National  Life  Assn.,  36  App.  Div.  343.) 
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After  providing  for  appeals  to   the  Appellate  Division   from 
orders  made  in  an  action  upon  notice  at  a  Special  or  Trial  Term 
of  the  Sup'reme  Court  (Code  of  Civil  Pro.  §  1347),  and  for  appeals 
from  orders  made  in  an  action  upon  notice  by  a  judge  or  justice 
out  of  court,  the  Code  further  provides  that  the  Appellate  Divis- 
ion shall  have  power  to  vacate  or  modify,  without  notice,  or  upon 
such  notice  as   it  shall  deem  proper,  any   order  in   an  action  or 
special  proceeding  made  by  a  justice  of  the  Supreme  Court  or  by 
the  court  without  notice  to  the  adverse  party;  that  it  may  grant 
a  stay  of  proceedings  upon  any  judgment  or  order  of  the  Supreme 
Court  from  which  an  appeal  is  pending,  and  may  grant  any  order 
or  provisional  remedy  which  has  been  applied  foi   without  notice 
to  the  adverse  party,  and  refused  by  the  Supreme  Court  or  a  jus- 
tice thereof.      (Id.  §  1348.)     So   where  an  appeal  is  taken   upon 
the  facts  to   the  Appellate  Division  of  the  Supreme  Court  from 
the  order   or  decree    of    a   surrogate  or  of  a  Surrogate's  Court 
where  such  an  appeal  is  authorized  (see   Id.  §  2570),  the  Appel- 
late Court  has  the   same   power  to   decide  the  question  of  fact 
which  the  surrogate  had,  and  may,  in   its  discretion,  receive  fur- 
ther testimony  or   documentary   evidence  and  appoint  a  referee. 
(Id.  §  2586;  Matter  of  Drake,  45  App.  Div.  206;  Matter  of  Rogers, 
10  App.  Div.  593;  Burger  w.  Burger,   in   N.  Y.  523;  Gilmanv. 
Gilman,  3  Hun,  22;  Matter  of  Hardenburg,  85   Hun,  580.)       The 
jurisdiction  conferred  upon  the  Appellate  Division  by  these  pro- 
visions  of  the  Code,  and  especially   by  the  section  last  cited,  is 
original  as  well  as  appellate.     As  will  more  clearly  appear  here- 
after the  jurisdiction  of  the  Appellate  Division  on  appeal  upon 
the  facts  from  the  determination  of  a  Surrogate's  Court  is  excep- 
tional, as  the  trial  of  causes  is  no  part  of  the  ordinary  functions 
of  an  appellate  court. 

SECTION  11. 
JURTSDICTION   UPON   APPEAL    FROM  A   FiNAL  JUDGMENT. 

Upon  appeals  from  inferior  courts. — An  appeal  may  be 
taken  to  the  Appellate  Division  of  the  Supreme  Court  in  the 
cases  authorized  by  Section  1340  of  the  Code  from  a  final  judgf. 
ment  rendered  by  the  County  Court  or  any  other  court  of  record 
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possessing  original  jurisdiction,  where  an  appeal  therefrom  to  a 
court  other  than  the  Supreme  Court  is  not  expressly  given  by 
statute,  and  upon  such  appeal  an  order  granting  or  refusing  a 
new  trial  for  any  of  the  causes  mentioned  in  Section  999  of  the 
Code,  made  by  any  of  said  courts,  and  questions  of  fact,  may  be 
reviewed  in  the  same  manner  and  to  the  same  extent  as  ques- 
tions of  fact  may  be  reviewed  upon  appeal  to  the  Appellate 
Division  of  the  Supreme  Court  from  a  final  judgment  and  order 
granting  or  refusing  a  new  trial  rendered  by  the  same  court. 
(Code  of  Civil  Pro.  §  1340.) 

A  direct  appeal  may  also  be  taken  to  the  Appellate  Division 
from  an  order  affecting  a  substantial  right  made  by  a  court  or 
judge  in  an  action  brought  in  or  taken  to  a  court  specified  in 
the  section  last  cited.  (Code  of  Civil  Pro.  §  1342.)  Direct 
appeals  from  orders  will  be  considered  in  a  subsequent  section. 

On  an  appeal  from  a  judgment  rendered  by  the  Municipal 
Court  of  the  city  of  New  York  the-Appellate  Division  may  re- 
verse, affirm  or  modify  the  judgment  appealed  from,  and  where 
a  judgment  is  reversed  may  order  a  new  trial  in  the  Municipal 
Court  in  the  district  in  which  the  action  was  brought.  (Laws  of 
1897,  Ch.  378,  §  1367.)  If  the  appeal  is  first  heard  at  an  Appel- 
late Term  and  is  taken  from  the  determination  of  that  term  to 
the  Appellate  Division  of  the  First  Department,  as  it  may  be 
upon  an  allowance  by  the  Appellate  Term  (Code  of  Civil  Pro. 
§  1344),  the  whole  record  necessarily  comes  before  the  Appellate 
Division,  and  the  duty  devolves  upon  that  court,  upon  an  exam, 
ination  of  such  record,  to  decide  whetheir  the  determination  of 
ihe  Appellate  Term  is  correct  or  not.  There  is  no  power  given 
to  the  justice  or  justices,  who  compose  the  Appellate  Term,  to 
limit  the  powers  of  the  Appellate  Division  upon  the  allowance  of 
an  appeal  to  that  court.  (0  Rourke  v.  Fiest,  43  App.  Div.  136.) 
The  Appellate  Division  has  no  power  to  reverse  upon  the  facts  a 
judgment  of  the  Municipal  Court  rendered  upon  conflicting  evi- 
dence.    (Fowler  v.  Marcus,  41  App.  Div.  425.) 

Either  party  may  appeal  to  the  Appellate  Division  of  the 
Third  Department  from  an  order  or  judgment  of  the  Court  of 
Claims.  The  appeal  from  a  judgment  may  be  taken  upon 
questions  of  law  or  fact  or  both,  or  for  an  alleged  excess  or  iji- 
sufficiency  of  the  judgment.     Upon   such   appeal  the  court  may 
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affirm,  reverse,  or  modify  the  judgment,  or  dismiss  the  appeal, 
or  grant  a  new  trial.     (Code  of  Civil  Pro.  §  275.) 

Where  the  trial  was  by  the  court  without  a  jury,  or  by  a 
referee — An  appeal  may  be  taken  to  the  Appellate  Division  of 
the  Supreme  Court  from  a  final  judgment  rendered  in  the 
Supreme  Court  or  in  any  Superior  City  Court  prior  to  the  first 
day  of  January,  1896,  and  from  a  final  judgment  rendered  in  the 
Supreme  Court  after  that  day  as  follows  : 

1.  Where  the  judgment  was  rendered  upon  the  trial  by  a 
referee  or  by  the  court  without  a  jury,  the  appeal  may  be  taken 
upon  questions  of  law,  or  upon  the  facts,  or  upon  both. 

2.  Where  the  judgment  was  rendered  upon  the  verdict  of  a 
jury  the  appeal  may  be  taken  upon  questions  of  law.  (Code  of 
Civil  Pro.  §  [346.) 

The  Code  also  provides  that  where  upon  the  trial  by  the 
court  or  by  a  referee  judgment  is  entered  on  a  decision  which 
does  not  state  separately  the  facts  found,  the  defeated  party  may 
file  an  exception  to  such  decision,  in  which  case,,  on  an  appeal 
from  the  judgment  entered  thereon  upon  a  case  containing  ex- 
ceptions, the  Appellate  Division  of  the  Supreme  Court  must 
review  all  questions  of  fact  and  of  law,  and  may  either  modify  or 
affirm  the  judgment,  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  either  party  the  judgment  which  the  facts  warrant. 
(Code  of  Civil  Pro.  §  1022.) 

A  single  general  exception  filed  to  a  decision  of  the  court  or 
referee  which  does  not  state  separately  the  facts  found  is  suf- 
ficient upon  appeal  from  the  judgment  entered  thereon  to 
authorize  the  Appellate  Division  to  review  the  decision  upon  all 
questions  of  fact  or  law.  {Petrie  v.  Trustees  of  Hamilton  College, 
158  N.  Y.  458;  Otten  v.  Manhattan  R.  Co.,  150  N.  Y.  395;  Matter 
of  Health  Department  v.  Weekes,  22  App.  Div.  no.)  If  no 
exception  to  such  decision  is  filed,  the  Appellate  Division  has  no 
power  to  review  upon  an  appeal  from  the  judgment  either  the 
decision  of  the  court  or  referee  ^Frederick  v.  City  of  Johnstown, 
47  App.  Div.  221),  or  any  exception  taken  during  the  progress  of 
the  trial.  (Goldstein  v.  Guedalia,  40  App.  Div.  451;  Van  Vleck  v. 
Ballou,  40  App.  Div.  489;  Stiefel  v.  New  York  Novelty  Co.  12 
App.    Div.    266;   Thompson  v.  ScAwartz,   39  App.  Div.  658;  Price 
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V.  Levy,  26  App.  Div.  620.)  On  the  other  hand  where  the  report 
or  decision  states  separately  the  facts  found  and  the  conclusions 
of  law,  and  nd  exception  is  filed  to  the  decision,  an  appeal  from 
the  judgment  brings  up  for  review  the  rulings  to  which  exceptions 
were  taken  on  the  trial,  and  those  rulings  only.  {Lanier  v. 
Hoadley,  42  App.  Div.  6;  Parker  v.  City  of  Cohoes,  10  Hun,  531; 
Dainese  v.  Allen,  45  How,  430.)  If  no  exceptions  were  taken  to 
the  conclusions  of  law  the  appellant  cannot  have  a  review  of  the 
facts  upon  which  they  were  based.  {Millar  v.  Larmer,  85  Hun, 
313;  Wolcott  M.  Merchants'  Gargling  Oil  Co.,  45  App.  Div.  379). 
The  only  way  in  which  questions  of  law  and  fact  can  be 
made  ready  for  review  where  there  has  been  a  trial  by  a  referee 
or  the  court  without  a  jury,  is  by  filing  exceptions  to  the  decision; 
and  when  that  is  done,  if  the  decision  is  a  short  one,  the  whole 
question  is  at  large  before  the  appellate  court,  and  if  the  decision 
contains  separate  findings  of  fact  and  conclusions  of  law,  proper 
exceptions  will  enable  the  court  to  review  every  question  which 
may  be  presented.  {Waydellv.  Adanes,  23  App.  Div.  508.)  If 
the  report  or  decision  contains  separate  findings  of  fact  and  con- 
clusions of  law,  the  defeated  party  may,  by  excepting  to  the 
conclusions  of  law,  raise  the  question  whether  such  conclusions 
are  justified  by  the  findings  of  fact.  {Matter  of  Health  Depart- 
ment v.  Weekes,  22  App.  Div.  1 10).  If  the  decision  is  in  the  short 
form  and  does  not  contain  separate  findings  of  fact  it  is  equiva- 
lent to  the  general  verdict  of  a  jury  and  is  entitled  to  the  same 
^tesum'pXXons  in  \ts  sn^^ort  {lA.;  Amherst  College  v.  Ritch,  151 
N.  Y.  282),  that  is,  that  all  the  facts  warranted  by  the  evidence 
and  necessary  to  support  the  judgment  were  impliedly  found. 
{Petrie  w.  Trustees  of  Hamilton  College,  158N.  Y.  456.)  If  the 
evidence  is  not  contained  in  the  appeal  papers  the  Appellate 
Division  will  assume  that  the  decision  was  rendered  upon 
adequate  proof  of  every  essential  fact  alleged.  {Matter  of  Health 
Department  V.  Weekes,  22  A^^. 'Div.  no.)  If  the  decision  does 
not  contain  either  a  separate  statement  of  the  facts  found  and 
conclusions  of  law  or  a  concise  statement  of  the  grounds  of 
decision  as  required  by  section  1022  of  the  Code,  the  Appellate 
Division  on  appeal  from  the  judgment  entered  thereon  will 
examine  the  record  to  see  if  it  sustains  the  judgment.  {Lopes  v. 
Merchants  &■  Farmers'  Nat.  Bank,   18  App.  Div.  427.) 
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Review  of  judgments  entered  upon  verdicts. — An  appeal 
may  be  taken  upon  the  law  to  the  Appellate  Division  from  a 
final  judgment  rendered  in  the  Supreme  Court  upon  the  verdict 
of  a  jury.     (Code  of  Civil  Pro.,  §  1346.) 

An  appeal  from  the  judgment  alone  brings  up  questions  of 
law  only,  and  the  court  cannot  review  the  case  upon  the  facts. 
{Cheney  v.  New  York  Central  &  H.  R.  R:  Co.,  16  Hun,  415,  418  ; 
Allen  V.  Eighmie,  14  Hun,  559;  Bostwick  v.  Barlow,  Id.  177; 
Boosv.  World  Mutual  Life  Ins.  Co.,  64  N.  Y.  236;  Stevens  v. 
Sckroeder,  40  App.  Div.  590.)  Such  an  appeal  brings  up  for 
review  only  the  record  and  the  exceptions  taken  upon  the  trial. 
If  the  record  is  unimpeached,  and  no  exceptions  were  taken 
upon  the  trial,  the  judgment  must  necessarily  be  affirmed. 
(Rubenfeld  v.  Rabiner,  33  App.  Div.  374.) 

In  order  to  give,  the  Appellate  Division  power  to  review 
upon  the  facts  where  the  trial  is  by  jury,  a  motion  for  a  new 
trail  must  be  made  in  the  court  below  and  denied,  and  on  appeal 
from  the  order  the  appellate  court  has  jurisdiction  to  review 
the  facts.     {Burger  v.  Burger,  11 1  N.  Y.   523.) 

Review  of  intermediate  orders. — Upon  the  appeal  from 
the  final  judgment,  any  intermediate  order  specified  in  the 
notice  of  appeal  and  necessarily  affecting  the  final  judgment, 
is  brought  up  for  review,  if  it  has  not  already  been  reviewed 
upon  a  separate  appeal  by  the  court  or  term  of  the  court  to 
which  the  appeal  from  the  final  judgment  is  taken.  (Code  of 
Civil  Pro.  §  1316.)  What  orders  are  "intermediate"  has  been 
already  considered.     (See  ante  p.  75.) 

An  order  of  reference  of  the  issues  is  not  an  intermediate 
order  affecting  a  judgment  entered  upon  the  referee's  report, 
and  cannot  be  brought  up  for  review  upon  appeal  from  the  judg- 
ment. Such  order  is  reviewable  only  upon  a  direct  appeal. 
{Roslyn  Heights  Land  Co.  v.  Burr  owes  22  App.  Div.  540;  McCall 
V.  Moschcowitz,  10  Civil  Pro.  R.  §  107.)  An  order  denying  a  motion 
for  a  new  trial,  made  after  the  entry  of  judgment,  is  not  an 
intermediate  order  which  necessarily  affects  the  final  judgment 
within  the  meaning  of  section  1316  of  the  Code.  If  made  before 
judgment  such  orders  are  intermediate  and  do  necessarily 
affect  the  final  judgment.  {Fox  v.  Matthiessen,  155  N.  Y.  177; 
Anderson  v.  Carter.  24  App.  Div.  462  ) 
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SECTION  III. 
Jurisdiction  to  Review  Interlocutory  Judgments. 

There  are  three  ways  in  which  an  interlocutory  judgment 
may  be  brought  before  the  Appellate  Division  for  review.  An 
appeal  may  be  taken  to  the  Appellate  Division  from  an  inter- 
locutory judgment  rendered  at  a  Special  or  Trial  Term  of  the 
Supreme  Court  or  entered  upon  the  report  of  a  referee.  (Code 
of  Civil  Pro.  §  1349.)  This  is  a  direct  independent  appeal. 
The  judgment  may  also  be  brought  before  the  court  for  review 
upon  a  motion  for  a  new  trial.  Where  the  decision  or  report 
rendered  upon  the  trial  of  an  issue  of  fact  by  the  court,  without 
a  jury,  or  by  a  referee,  directs  an  interlocutory  judgment  to  be 
entered,  and  further  proceedings  must  be  taken  before  the  court 
or  a  judge  thereof,  or  a  referee,  before  final  judgment  can  be 
entered,  a  motion  for  a  new  trial,  upon  one  or  more  exceptions, 
may  be  made  at  a  term  of  the  Appellate  Division  of  the  Supreme 
Court  after  the  entry  of  the  interlocutory  judgment  and  b«iore 
the  commencement  of  the  hearing  directed  therein.  (,ld.§  looi.)  If 
the  circumstances  of  the  case  do  not  call  for  a  more  expeditious 
mode  of  reviewing  the  judgment,  the  defeated  party  may  await 
the  entry -of  final  judgment  and  upon  an  appeal  from  the  final 
■judgment  present  the  interlocutory  judgment  for  review  by  a 
proper  reference  to  it  in  the  notice  of  appeal.  (Id.  §§  1301, 
1316.) 

The  direct  appeal  authorized  by  section  1349,  above  cited, 
must  be  taken  from  the  interlocutory  judgment  and  from  that 
judgment  only.  There  is  no  authority  for  appealing  from  the 
decision  of  ord«rupon  which  it  is  entered.  (^Spies  v.  Munroe,  35 
App.  Div,  527  ;  Olin  v,  Arendt,  Id.  529  ;  Cambridge  Valley  Natl. 
Bank  V.  Lynch,  j6  N.  Y.  514;  Denslow  v.  Bush,  9  Misc.  337; 
Nealon  v,  Frisbie,  Id.  660;  Ridgway  v.  Bacon,  68  Hun,  506; 
Welch  v.- Piatt,  ■1^2  Hun,  194;  Miller  v.  Sheldon,  15  Hun,  220; 
Lacrestrine  F.  Co,  v.  Lake  Guano,  etc.,  Co.,  16  Hun,  494;  Garner 
V.  Harmony  Mills,  13  Jones  and  Sp.  148;  Uncklesv.  Hentz,  19 
App.Div.l6s.)  If  the  appeal  is  taken  from  both  the  interlocutory 
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Consent  cannot  confer  jurisdiction. 

judgment  and  the  decision  or  order  upon  which  it  is  entered 
the  appeal  from  the  decision  or  order  will  be  dismissed  as  un- 
authorized, [Spies  V.  Munroe,  35  App,  Div,  527;  Olinv.  Arendt, 
35  App,  Div.  529;   Unckles  v.  Hentz,  19  App.  Div,  165.) 

It  is  a  familiar  rule  that  consent  cannot  confer  jurisdiction 
upon  an  appellate  court;  and  where  an  appeal  is  not  authorized 
by  statute  the  consent  of  parties  cannot  confer  jurisdiction  upon 
the  Appellate  Division  to  hear  the  appeal,  {Matter  of  Rafferty, 
14  App.  Div.  55;  Garczynski  v.  Russell,  75  Hun,  512;  Avery  v. 
Woodin,  44  Hun,  266.)  But  where  both  parties  had  treated  an 
order  as  an  interlocutory  judgment  and  had  joined  in  the  set- 
tlement of  a  case  and  exceptions  {Hathaway  v.  Russell,  14  Jones 
&  Sp,  103),  or  where,  upon  an  appeal  from  an  order  sustaining  it, 
it  had  been  agreed  by  counsel  u  .on  thear^unent  that  its'  o  Id  be 
considered  an  appeal  from  an  interlocutory  judgment  {Welch  v, 
Piatt,  32  Hun,  194),  the  appellate  court,  in  two  instances  at 
least,  seems  to  have  overlooked  or  ignored  the  rule  and  enter- 
tained an  appeal. 

Upon  an  appeal  from  a  final  judgment  the  court  has  jurisdic- 
tion to  review  an  interlocutory  judgnient  specified  in  the  notice 
of  appeal,  and  necessarily  affecting  the  final  judgment,  where 
such  interlocutory  judgment  has  not  already  been  reviewed  by 
the  Appellate  Division  upon  a  separate  appeal  therefrom  (Code 
of  Civil  Pro.  §  1316),  and  upon  the  appeal  may  reverse  or  affirm, 
wholly  or  partly,  or  may  modify,  the  final  judgment  on  interlocu- 
tory judgment,  as  to  any  or  all  the  parties.  ,  (Id.  §  1317.)  If 
the  interlocutory  judgment  has  been  reviewed  on  appeal  to  the 
Appellate  Division  and  there  affirmed,  and  final  judgment  has 
thereafter  been  entered  at  a  Special  or  Trial  Term  or  pursuant  to 
the  directions  of  a  referee,  an  appeal  to  the  Appellate  Division 
from  the  final  judgment  brings  up  for  review  only  the  proceed- 
ings to  take  the  final  judgment,  or  upon  which  the  final  judgment 
was  taken,  including  the  hearing  or  trial  of  the  other  issues  in 
ihe  action,  if  any.  Such  an  appeal  is  valueless  so  far.as  a  review 
of  the  interlocutory  judgment  by  the  Appellate  Division  is  con- 
cerned, and  is  only  a  step  toward  a  review  by  the  Court  of 
Appeals  of  the  prior  determination  of  the  Appellate  Division 
affirming  such  judgment.     (See  Code  of  Civil  Pro.  §  1350.) 

The   right  to  a  review  of  an   interlocutory  judgment  by  a 
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motion  made  in  the  Appellate  Division  for  a  new  trial  exists  only 
where  it  was  entered  pursuant  to  the  direction  of  a  decision  or 
report  rendered  upon  the  trial  of  an  issue  of  fact  by  the  court, 
without  a  jury,  or  by  a  referee.  (Code  of  Civil  Pro.  §  looi.) 
Where  questions  of  fact  in  an  action,  triable  as  of  right  by  a  jury, 
have  been  framed  and  sent  to  the  Circuit  to  be  answered  by  a 
jury,  have  been  there  so  answered,  and  by  consent  the  further 
hearing  of  the  action  has  been  had  before  the  court  at  Special 
Term,  an  interlocutory  judgment  entered  upon  the  decision  of 
the  court  at  Special  Term  is  not  entered  upon  the  trial  of  an 
iisue  of  fact  by  the  court  without  a  jury  within  the  meaning  of 
this  section,  and  the  Appellate  Division  has  no  jurisdiction  to 
entertain  a  motion  for  a  new  trial  thereunder.  (Bowen  v.  Sweeney, 
143  N.  Y.  349.) 

Upon  a  motion  for  a  new  trial  under  Section  100 1,  the  Appel- 
late Division  has  power  to  review  the  exceptions  and  reverse  the 
interlocutory  judgment  for  any  error  of  law  appearing  in  the 
case,  but  has  no  jurisdiction  to  review  the  facts.  Before  there 
can  be  a  reversal  upon  the  facts  there  must  be  a  final  judgment, 
and  then  the  law  and  the  facts  may  be  reviewed  upon  an  appeal 
therefrom.     (See  Dorchester  v.  Dorchester.  121  N.  Y.  156.) 


SECTION  IV. 
Jurisdiction  on  Appeal  from  Orders  made  in  an  Action. 

In  general. — The  Appellate  Division  of  the  Supreme  Court 
possesses  all  the  powers  which  belonged  to  the  General  Term  at 
the  time  the  present  Constitution  went  into  effect;  and,  except 
as  effected  by  subsequent  statutes  or  amendments  of  the  Code, 
the  jurisdiction  exercised  by  the  former  General  Terms  on  ap- 
peals from  orders  may  now  be  exercised  on  such  appeals  by  the 
Appellate  Division.     (See  Fiske  v.  Smith,  9  App.  Div.  208.) 

An  appeal  may  be  taken  to  the  Appellate  Division  of  the 
Supreme  Court  fiom  an  order  made  prior  to  the  first  day  of 
January,  1896,  in  an  action  upon  notice,  at  a  Special  or  Trial 
Term  of  a  Superior  City  Court  or  of  the  Supreme  Court,  or  at  a 
term  of  the  Circuit  Court,  and  from  an  order  made  at  a  Special 
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or  Trial  Term  of  the  Supreme   Court  after  that  day  in  either  of 
the  following  cases : 

1.  Where  the  order  grants,  refuses,  continues  or  modifies  a 
provisional  remedy;  or  settles  or  grants  or  refuses  an  application 
to  resettle  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  it  grants  or  refuses  a  new  trial ;  except  that  where 
specific  questions  of  fact,  arising  upon  the  issues,  in  an  action 
triable  by  the  court  have  been  tried  by  a  jury  pursuant  to  an 
order  for  that  purpose  as  prescribed  in  section  971  of  the  Code, 
an  appeal  cannot  be  taken  from  an  order  granting  or  refusing  a 
new  trial  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 
4    Where  it  affects  a  substantial  right. 

'  5.  Where,  in  effect,  it  determines  the  action,  and  prevents 
a  judgment,  from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State  to 
be  unconstitutional ;  and  the  determination  appears  from  the 
reason  given  for  the  decision  thereupon  or  is  necessarily  implied 
in  the  decision.  (Code  of  Civil  Pro.,  §  1347.)  An  order  made 
upon  a  summary  application  after  judgment  is  deemed  to  have 
been  made  in  the  action  within  the  meaning  of  this  section.  (Id.) 

An  appeal  may  also  be  taken  to  the  Appellate  Division  of  the 
Supreme  Court  from  an  order,  made  in  an  action,  out  of  court,  in 
a  case  where  an  appeal  might  have  been  taken  as  prescribed  in 
the  section  last  cited  if  the  order  had  been  made  by  the  court. 
The  Appellate  Division  shall  have  power  to  vacate  or  modify, 
without  notice,  or  upon  such  notice  as  it  shall  deem  proper,  any 
order  in  an  action  or  special  proceeding  made  by  a  justice  of  the 
Supreme  Court  or  by  the  court  without  notice  to  the  adverse 
party;  it  may  grant  a  stay  of  proceedings  upon  any  judgment  or 
order  of  the  Supreme  Court  from  which  an  appeal  is  pending, 
and  may  grant  an  order  or  provisional  remedy  which  has  been 
applied  for  without  notice  to  the  adverse  party,  and  refused  by 
the  Supreme  Court  or  a  justice  thereof.  (Code  of  Civil  Pro., 
§   1348. 

Upon  an  appeal,  authorized  by  section  1340  of  the  Code, 
from  a  final  judgment  of  an  inferior  court,  an  order  granting  or 
refusing  a  new  trial  for  any  of  the  causes  mentioned  in  section 
999  of  that  act,  made  by  any  of  the  courts  from  which  an  appeal 
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is  there  authorized,  and  questions  of  fact,  maybe  reviewed  in  the 
same  manner,  and  to  the  same  extent  as  questions  of  fact  may 
be  reviewed  upon  appeal  to  the  Appellate  Division  of  the 
Supreme  Court  from  a  final  judgment  and  order,  granting  or 
refusing  a  new  trial,  rendered  by  the  same  court.  (Code  of  Civil 
Pro.,  §  1340.) 

An  appeal  may  also  be  taken  as  provided  in  section  1340  of 
the  Code  from  an  order  affecting  a  substantial  right,  made  by  a 
court  or  judge  in  an  action  brought  in,  or  taken  by  appeal  to  a 
court  specified  in  that  section.     (Id.  §  1342.) 

The  act  for  the  government  of  cities  of  the  second  class  pro- 
vides in  substance  that  for  the  purpose  of  an  appeal  to  the  Supreme 
Court,  an  order  of  the  County  Court  made  on  appeal  from  an 
order  of  the  City  Court  shall  be  deemed  an  order  of  the  County 
Court,  except  that  the  order  or  judgment  made  in  the  Supreme 
Court  shall  be  certified  and  remitted  to  the  City  Court  to  be 
enforced.  (Laws  of  1898,  ch.  182,  §  375.)  A  similar  provision 
is  contained  in  the  act  amending  the  act  increasing  the  jurisdic- 
tion of  the  City  Court  of  Albany.    (Laws of  1899,  ch.  590,  §  6) 

The  Code  provisions  cited  are  broad  in  their  application,, 
and  there  are  few  questions  of  practice  which,  under  existing 
decisions  relating  to  that  subject,  may  not  be  presented  to  the 
appellate  court  for  consideration.  {^  Pacific  Mail  Steamship  Co. 
V.  Irwin,  67  Barb.  277,  280;  Sprague  v.  Dunton,  14  Hun,  490.) 

No  appeal  lies  from  an  ex  parte  order,  although  it  is  made 
by  the  court.  The  remedy  is  by  motion,  on  notice  and  the 
proper  papers,  to  set  aside  the  ex  parte  order  objected  to,  and,  if 
the  motion  is  denied,  by  appeal  from  the  order  of  denial.  {People 
V.  Common  Council  of  Buffalo,  30  Hun,  636.) 

No  appeal  lies  from  an  order  refusing  judgment  upon  a 
pleading  as  frivolous.  (  Code  of  Civil  Pro.  §  537.  See  Joseph 
Dixon  Crucible  Co.  v.  New  York  City  Steel  Works,  57  Barb.  447 ; 
9  Abb.  N.  S.  195  )  But  an  order  granting  judgment  thereon  is 
appealable,  {Charlton  v.  Webster,  44  St.  Rep.  117;  Elwood  v. 
Roof,  82  N.  Y.  428.) 

The  question  of  discretion. — Although  the  Court  of  Ap. 
peals  is  prohibited  by  the  nature  of  the  jurisdiction  conferred 
upon  it  from  the  review  of  orders  involving  the  question  of 
discretion    (See   ante,   p.    42  ,  no    such    limitation    is    imposed 
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upon  the  Appellate  Division.  For  although  an  application 
may  be  addressed  to  the  discretion  of  the  court  at  Special 
Term,  still  the  application  is  to  the  Supreme  Court,  and  the 
Appellate  Division  is  as  much  a  part  of  the  Supreme  Court 
as  the  Special  Term  at  which  the  application  is  made.  (Ellen- 
sokn  V.  Keyes,  6  App.  Div.  60 1;  and  see  O'Brien  v.  Long,  49 
Hun,  So; /acsi  v.  Marks,  46  App.  Div.  531;  Hanover  Fire 
Ins.  Co.  v.  Tomlinson,  58  N.  Y.  215.)  '  Much  confusion  has 
arisen  because  of  the  attempt  to  apply  decisions  of  the  Court 
of  Appeals  as  to  the  appealability  of  orders  to  that  court  to 
the  question  of  the  power  of  the  Appellate  Division  to  review 
orders  of  the  Special  Term.  The  cases  which  discuss  the 
appealability  of  orders  to  the  Court  of  Appeals  have  no  re- 
lation  to  the  power  of  the  Appellate  Division  to  re- 
view the  orders  of  the  Supreme  Court.  (Ellensohn  v.  Keyes, 
6  App.  Div.  601)  But  where  the  order  was  not  made  in  the 
Supreme  Court  but  is  brought  before  the  Appellate  Division 
on  an  appeal  from  an  inferior  court  the  general  rule  applies 
that  the  decisions  of  one  court,  resting  in  discretion,  are  not 
reviewable  in  another  court  unless  such  review  is  specially 
authorized  by  law.  {Wright  v.  Chase,  Jj  Hun,  90;  Tucker  v. 
-PJau,  70  Hun,  59;  Bantleon  v.  Meier,  81  Hun,  162;  Thomas 
V.  Keeler,  52  Hun,  318;  People  v.  Young,  92  Hun,  373,  377; 
Myers  v.  Rtley,  36  Hun,  20;  National  Wall  Paper  Co.  v.  Szer- 
lip,  9  App.  Div.  206;  Goss  v.  Hays,  40  App.  Div.  557.)  If, 
however,  the  order  affects  a  substantial  right,  it  may  be  re- 
viewed even  though  in  part  involving  tiie  exercise  of  discretion. 
(See  Kingv.  Sullivan,  31  App.  Div.  549;  Clark  v.  Eldred,  54 
Hun,  5;   Cratnerw.  Love  joy,  ^x   Hun,  581.) 

There  can  be  no  question  as  to  the  jurisdiction  of  the  Ap- 
pellate Division  to  review  any  order  made  in  the  Supreme 
Court  which  falls  within  any  of  the  provisions  of  the  Code 
authorizing  an  appeal,  whether  it  involves  a  question  of  discretion 
or  net.  (See  Livermore  v.  Bainbridge,  56  N.  Y.  72  ;  Gray  v. 
Fisk,  53  N.  Y.  630;  Bossout  v.  R.  W.  &  O.  R.  R.  Co.,  131  N.  Y. 
37;  Sprague  v.  Dunton,  14  Hun,  490;  People  v.  Globe  Mutual  Ins. 
Co.,  27  Hun,  539;  Hughes  V.  Chicago,  etc.,  R.  R.  Co.,  13  Jones 
and  Sp.  113;  Martin  v.  Windsor  Hotel  Co.,  70  N.  Y.  loi.) 
Whether  the  Appellate  Division  will  exercise  its  jurisdiction   to 
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review  the  exercise  of  discretion  in  the  court  below  is  another 
matter.  This  will  depend  largely  up^n  the  nature  of  the  sub- 
ject of  review,  and  whether  it  involves  matters  of  substance  or 
mere  matters  of  form.  The  courts  do  not  encourage  appeals 
upon  mere  matters  of  discretion,  and  rarely  interfere  except 
where  the  discretion  seems  to  have  been  abused,  or  where  there 
is  a  plain  case  of  its  unwise  exercise.  (^DeWitt  v.  M mjo,  46 
App.  Div.  533;  Morrisons.  Agate,,  20  Hun,  23;  Van  Orden  v. 
Ledwith,  44  App.  Div.  580.)  But  there  are  cases  in  which  it 
becomes  the  duty  of  the  court  to  review  the  discretion  exer- 
cised below  and  in  such  cases  the  court  will  exercise  the  right 
but  with  due  regard  to  the  circumstances  surrounding  the  case 
as  presented  to  the  court  or  judge  granting  or  denying  the 
order  appealed  from. 

If  an  order  resting  in  discretion  is  denied  upon  the  ground 
of  lack  of  power  to  grant  it,  the  order  denying  the  motion  is 
appealable.  {Winch  v.  Farmers  Loan  and  Trust  Co.,  11  Misc^ 
390.) 

Orders  granting,  refusing,  continuing,  etc.,  provisional 
remedies. — An  appeal  lies  to  the  Appellate  Division  of  the 
Supreme  C'lurt  from  an  order  made  in  an  action,  .upon  notice, 
at  a  Special  or  Trial  Term  of  that  court,  or  by  a  judge  or 
justice  out  of  court,  where  the  order  grants,  refuses,  continues, 
or  modifies  a  provisional  remedy.  (Code  of  Civil  Pro.  §§  1347, 
'348) 

The  sections  above  cited  should  be  read  in  connection 
with  the  other  provisions  of  the  Code  relating  to  provisional  reme- 
dies. An  order  granting  a  provisional  remedy  made  by  a 
judge  out  of  court,  without  notice  can  be  vacated  only  in  the 
mode  specially  prescribed  by  law.  (See  Code  of  Civil  Pro.  § 
772.)  The  Code  prescribes  the  mode  in  which  an  order  of 
arrest  may  be  granted,  vacated,  or  modified  (Id.  §§  556-572)  ;  the 
mode  of  vacating  or  modifying  an  injunction  order  (Id.  §§626- 
■630)  and  the  mode  of  vacating  or  modifying  a  warrant  of 
attachment.  (Id.  §§  682-696.)  Where  the  court  has  granted 
an  injunction  order  in  a  case  calling  for  the  exercise  of  judicial 
discretion  it  is  not  within  the  authority  of  a  court  exer- 
cising co-ordinate  jurisdiction  to  interfere    with  the    discretion 
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thus  exercised  to  the  extent  of  vacating  the  order,  and  in  case 
of  such  interference  the  error  may  be  corrected  by  the  Appel- 
late Division  on  appeal.  {Corbin  v.  Casina  Land  Co.,  26  App. 
Div.  408.)  The  granting  or  refusing  of  an  injunction  pendente 
lite,  rests  in  the  sound  discretion  of  the  court  of  original  juris- 
diction and  its  order  will  not  ordinarily  be  reversed  unless  there 
has  been  an  abuse  of  discretion.  {Pratt  v.  N.  Y.  C.  &  H.  R.  R. 
Co.,  90  Hun,  83  ;  City  of  Gloversville  v.  Johnstown,  etc.,R.  R.  Co., 
49  St.  Rep.  315;  Hessler  V.  Schafer,  82  Hun,  199;  Grille.  Wis- 
wall,  Id.  281.) 

Where  an  order  made  at  Special  Term  grants  an  injunction 
but  reserves  the  right  to  the  party  enjoined  to  apply  at  any  time 
to  the  judge  who  granted  it  or  at  Special  Term  for  an  order 
vacating  or  modifying  it,  the  party  enjoined  cannot  appeal  from 
the  order  to  the  Appellate  Division  until  he  has  exhausted  his 
remedy  at  the  Special  Term.  The  order  made  on  the  new 
motion,  if  any,  to  vacate  or  modify  the  original  order  becomes 
the  final  one  determining  the  rights  of  the  parties  and  is  appeal- 
able. (Wells,  Fargo  &  Co.  v.  W.  C.  &  P.  C.  R.  R.  Co.,  12  App. 
Div.  47.)  So  where  after  an  order  has  been  made  at  Special 
Term  denying  a  motion  to  vacate  an  order  of  arrest,  and  leave 
to  renew  the  motion  upon  additional  facts  is  granted,  the  first 
order  is  no  longer  appealable.  The  order  made  upon  the  renewed 
motion  is  to  be  treated  as  the  final  order  of  the  court,  and  is 
alone  appealable.     (Robbins  v.  Ferris,  5  Hun,  286  ) 

An  appeal  may  be  taken  from  an  order  denying  a  motion  to 
vacate  an  attachment  although  the  attached  property  or  the 
proceeds  thereof  have  been  applied  under  an  execution  to  the 
payment  of  the  judgment,  if  the  motion  to  vacate  was  made  and 
decided  before  such  application.  {Market  Nat.  Bank  v.  Pacific 
Nat.  Bank,  30  Hun,  50.  See  Parsons  v.  Sprague,  Id.  19.)  An 
order  granting  an  attachment  is  not  so  far  discretionary  as  to  be 
not  reviewable  on  appeal.      {Steele  v.  Raphael,  37   St.  Rep.  623.) 

The  Appellate  Division  has  power  to  vacate  or  modify  with- 
out notice,  or  upon  such  notice  as  it  shall  deem  proper,  any  order 
in  an  action  or  special  proceeding  made  by  a  justice  of  the 
Supreme  Court  or'by  the  court  without  notice  to  the  adverse 
party,  and  may  grant  a  stay  of  proceedings  upon  any  judgment 
or  order  of  the  Supreme  Court  from  which  an  appeal  is  pending. 
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and  may  grant,  any  order  or  provisional  remedy  which  has  been 
applied  for  without  notice  to  the  adverse  party,  and  refused  by 
the  Supreme  Court  or  a  justice  thereof.  (Code  of  Civil  Pro. 
§  1348.) 

Orders  respecting  the  settlement  or  resettlement  of  a 
case — An  appeal  may  be  taken  to  the  Appellate  Division  from  an 
order  made  at  the  Special  Term  of  the  Supreme  Court  which 
settles  or  grants  or  refuses  an  application  to  resettle  a  case  on 
appeal  or  a  bill  of  exceptions.  (Code  of  Civil  Pro.  §  1347, 
subd.  I.) 

On  an  appeal  from  an  order  of  the  Special  Term  denying  a 
motion  to  resettle  a  proposed  case  on  appeal  to  the  Appellate 
Division,  if  the  record  contains  no  affidavit  contradict- 
ing the  positive  moving  affidavits  used  on  the  applica- 
tion at  Special  Term,  the  appellate  court  will  reverse  the  order 
aad  direct  a  resettlement.  {Zimmer  v.  Metropolitan  Street  R.  Co., 
28  App.  Div.  504;  New  York  Rubber  Co.  v.  Rothery,  112  N.  Y. 
592;  119  N.  Y.  633;  Gleasonv.  Smith,  i^Yixxn,  ij\-j.)  But  the 
Appellate  Division  has  no  authority  to  entertain,  as  an  original 
application,  a  motion  for  the  disallowance  of  certain  amendments 
to  a  proposed  case  and  for  the  allowance  of  certain  others.  (Ross 
V.  Ingersoll,  35  App.  Div.  379.) 

Orders  granting  or  refusing  a  new  trial — An  appeal  may 
be  taken  to  the  Appellate  Division  from  an  order  of  a  Special 
Term  or  Trial  Term  of  the  Supreme  Court  granting  or  refusing 
a  new  trial;  except  that  where  specific  questions  of  fact,  arising 
upon  the  issues,  in  an  action  triable  by  the  court,  have  been  tried 
by  a  jury  pursuant  to  an  order  for  that  purpose  as  prescribed  in 
971  of  the  Code,  an  appeal  cannot  be  taken  from  an  order  grant- 
ing or  refusing  a  new  trial  upon  the  merits.  (Code  of  Civil  Pro. 
§  1347,  subd.  2.) 

It  is  perhaps  advisable  to  consider  first  the  effect  of  the 
exception.  In  the  excepted  case  no  separate  appeal  can  be  taken 
from  the  order,  under  the  section  cited,  but  the  order  must  be 
brought  up  for  review  upon  an  appeal  from  both  the  order  and 
the  final  judgment.     {Chapin  v.  Thompson,  80  N.  Y.  275;  23  Hun, 

12;  89  N.  Y.  270;  Bowen  v.  Becht,  35  Hun,  434.)  The  prohibition 
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against  appealing  from  the  order  "  upon  the  merits  "  was  not 
intended  to  limit  and  restrict  the  consideration  of  the  effect  of 
the  evidence  to  the  jury  and  to  the  court  before  which  an  appli- 
cation to  set  aside  the  verdict  and  for  a  new  trial  might  be  made 
under  section  1003  of  the  Code,  as  incorrectly  stated  in  the  case 
last  cited.  The  sole  purpose  of  the  prohibition  was  to  prohibit  a 
separate  appeal  from  the  order,  and  not  to  place  a  restriction 
wpon  the  appellate  court  in  reviewing  the  sufificiency  and  effect 
of  the  evidence.  The  appellate  court  is  vested  with  ample  power 
to  review  the  evidence  and  to  determine  the  facts  for  itself,  not- 
withstanding the  verdict  of  the  jury  and  its  acceptance  by  the 
trial  court.     (Anderson  v.  Carter,  24  App.  Div.  462,  468.) 

On  the  trial  of  an  action  in  equity,  where  one  or  more 
questions  of  fact  arising  upon  the  issues  have  been  tried  by  a 
jury,  a  motion  to  set  aside  the  verdict  and  for  a  new  trial  maybe 
made  upon  the  minutes  of  the  court  upon  all  the  grounds  speci- 
fied in  section  999  of  the  Code;  and  the  fact  that  such  motion 
has  been  made  and  denied,  will  not  preclude  the  defeated  party 
from  again  moving  for  a  new  trial  upon  a  case  and  exceptions 
when  application  is  made  at  Special  Term  for  final  judgment. 
{Anderson  v.  Carter,  24  App.  Div.  462.)  Eat  where  the  trialis  by 
the  court  without  a  jury  a  motion  for  a  new  trial  upon  the  judge's 
minutes  is  unauthorized,  and  an  appeal  from  an  order  denying 
a  motion  for  a  new  trial  in  such  case  raises  no  question  for 
review.     {Waydellv.  Adams,  23  App.  Div.  508.) 

The  provision  authorizing  an  appeal  from  an  order  granting 
or  refusing  a  new  trial  embraces  an  order  made  after  judgment 
upon  a  motion  founded  upon  surprise,  newly  discovered  evidence, 
misconduct  of  a  juror,  and  the  like.  {Tracy  v.  Altmeyer,  46 
N.  Y.  598;  Keister  v.  Rankin,  34  App.  Div.  288.)  Independent 
of  this  provision,  the  order  if  made  before  judgment  may  be 
reviewed  in  connection  with  an  appeal  from  the  judgment  as  an 
intermediate  order  necessarily  affecting  the  final  judgment.  {Fox 
V.  Matthiessen,  155  N.  Y.  177.)  An  appeal  from  an  order  of  the 
trial  court  denying  a  motion  for  a  new  trial  made  npon  the  judge's 
minutes  in  an  action  tried  by  a  jury  may  be  taken  to  the  Appel- 
late Division  without  regard  to  the  question  whether  a  judgment 
has  been  entered  or  not.  {Voisin  v.  C.  M.  Ins.  Co.,  123  N.  Y. 
120.)     Upon  an  appeal  from   an  order  granting  a  motion  made 
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upon  the  minutes  to  set  aside  a  verdict  and  for  a  new  trial  based 
upon  all  the  grounds  specified  in  section  999  of  the  Code,  the 
Appellate  Division  is  not  confined  to  a  consideration  of  the  rea- 
sons assigned  by  the  trial  judge  for  granting  the  motion,  but 
must  examine  the  entire  record  in  order  to  determine  whether 
any  of  the  exceptions  were  well  taken  or  whether  the  verdict  is 
against  the  weight  of  evidence.  {Ames  v.  ManJiattan  Life  Ins. 
Co.,  40  App.  Dtv.  465.)  Nothing  will  be  brought  up  for  review 
unless  the  order  was  entered.  (Niles  Tool  Works  Co.  v.  Reynolds, 
4  App   Div.  24.) 

In  case  of  a  trial  by  jury,  the  only  mode  of  presenting  the 
facts  to  the  appellate  court  for  review  is  by  appeal  from  an  order 
made  upon  a  motion  for  a  new  trial.  (Code  of  Civil  Pro.  §  1346, 
sabd.  2;  Morrison  v.  New  York  &•  New  Haven  R.  R.  Co.,  32  Barb. 
568;  Morange  v.  Morris,  20  How.  257,  262.)  This  motion  is 
made  upon  the  minutes  of  the  trial  judge  or  at  Special  Term. 
The  appeal  may  be  from  the  order  only,  and  may  be  taken  after 
the  entry  of  judgment  in  the  action  {Lane  v.  Bailey,  30  How.  J6; 
I  Abb.  N.  S.  408;  45  Barb.  1 19);  or  the  appeal  may  be  taicen  from 
the  judgment  and  order,  for  the  purpose  of  bringinsj  up  for  review 
questions  both  of  law  and  of  fact.  (See  Boos  v.  World  Mut.  Life 
Ins.  Co.,  64  N.  Y.  236;  Bostwick  v.  Barlow,  14  Hun,  177,  178.) 

The  cases  which  have  been  above  considered  are  where  the 
motion  has  been  made  in  an  action  pending  in  the  Supreme 
Court  and  the  appeal  has  been  taken  to  the  Appellate  Division 
of  that  court.  Where  an  appeal  is  brought  from  a  final  judgment 
of  an  inferior  court  in  the  cases  authorized  by  section  1340  of  the 
Code  an  order  granting  or  refusing  a  new  trial  for  any  of  the 
causes  mentioned  in  section  999  and  questions  of  fact  may  be 
reviewed  in  the  same  manner  and  to  the  same  extent  as  questions 
of  fact  may  be  reviewed  upon  an  appeal  to  the  Appellate  Divis- 
ion of  the  Supreme  Court  from  a  final  judgment  and  order  grant- 
ing or  refusing  a  new  trial  rendered  by  the  same  court.  (Code 
of  Civil  Pro.  §  1340.)  On  such  appeal  from  an  order  denying  a 
motion  for  a  new  trial  the  appellate  court  may  grant  a  new  trial 
in  furtherance  of  justice  even  though  there  is  no  exception 
sufficient  to  present  the  question  of  legal  error.  {Vogedesv. 
Beakes,  38  App.  Div.  380.)  So  where  an  action  has  been  tried  at 
the  circuit  and  the  case  has  been  submitted  to  the  jury  upon  a 
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theory  which  is  wholly  erroneous,  the  appellate  court,  upon  an 
■  appeal  from  the  judgment  and  order  denying  a  new  trial,  not 
only  has  the  power  but  is  charged  with  the  duty  of  granting  a 
new  trial  because  of  the  erroneous  instruction  although  no  excep- 
tion was  taken.  {Whittaker  v.  D.  &•  H.  Canal  Co.,  49  Hun,  400; 
Vorce  V.  Ofpenheim,  37  App  Div.  69;  Roberts  v.  Tobias,  120  N.  Y. 
1,  5;  Standard  Oil  Co.  v.  Amazon  Ins,  Co.,  79  N.  Y.  506;  Hamilton 
V.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  25.) 

Orders  involving  some  part  of  the  merits  — The  term 
"merits"  has  been  defined  to  mean  the  strict  legal  rights  of  the 
parties,  as  contradistinguished  from  the  mere  questions  of  prac- 
tice which  depend  upon  the  discretion  or  favor  of  the  court. 
(St, .John  V.  West,  4  How.  329;  Tallman  v,  Hinman,  10  How.  89: 
Tracy  v.  Steam  Faucet  Co.,  i  E.  D.  Smith,  349.)  And  it  has  been 
said  that  every  order  in  an  action  which  passes  upon  and  deter- 
mines a  positive  legal  right  of  either  party,  is  appealable  under  a 
provision  authorizing  an  appeal  from  orders  involving  the  merits. 
[Megrath  v.  Van  Wyck,  3  Sandf.  750.)  Thus  where  a  judgment 
has  been  obtained  in  violation  of  an  express  provision  of  the 
Code,  an  order  made  upon  application  to  vacate  the  judgment 
involves  the  merits  and  is  appealable.  {Tracy  v.  New  York  Fau- 
cet  Co.,  I  E.  D.  Smith,  349.)  A  party  has -a  right  to  have  the 
remedies  provided  by  law  to  secur-  the  attendance  of  material 
and  necessary  witnesses,  or  the  production  of  material  and  neces- 
sary evidence,  enforced  in  his  behalf,  when  he  has  been  vigilant 
and  has  done  all  that  is  incumbent  on  him  to  do  to  obtain  such 
attendance  or  production,  and  an  order  which,  without  fault  or 
laches  on  his  part,  prevents  those  remedies  being  made  effectual, 
necessarily  involves  the  merits.     {Lafarge  v.  Lafarge,  14  How.  26.) 

An  order  refusing  a  substitution  of  parties  in  place  of  a 
deceased  party  does  not  necessarily  involve  the  merits.  {St.  John 
V.  West,  4  How.  329.)  And  so  of  an  order  made  on  an  applica- 
tion to  allow  a  new  party  to  be  substituted.  {McGown  v.  Leaven- 
worth, 2  E.  D.  Smith,  24.  See  Sayer  v.  Frazer,  47  Barb.  26.) 
But  an  order  allowing  an  action  to  be  continued  in  the  name  of  a 
surviving  plaintiff  and  the  heir  of  a  deceased  plaintiff,  is  appeal- 
able. St,  John  V.  Croel,  10  How.  253.  See  aXso  Farnhamv ,  Bene- 
dict, 29  Hun,  44.)     An  order  made  upon  an  application  for  leave 
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to  put  in  a  supplemental  answer  setting  up  a  new  defense 
involves  the  merits.  {^Harrington  v.  Slade,  22  Barb.  161 ;  Bowen 
V.  Irish  Presbyterian  Congregation,  6  Bosw.  245.)  And  so  of  an 
order  striKing  out  as  irrelevant  one  of  several  defenses.  (Trustees 
of  Penn  Van  v.  Forbes,  8  How.  285;  see  Briggs  v.  Bergen^  23 
N.  Y.  162;  also  Harris  v.  Hammond,  18  How.  Pr.  X23.)  But  an 
order  refusing  to  strike  out  matter  from  a  pleading  as  irrelevant 
and  redundant  does  not  involve  the  merits.  {Bedell  v.  Bedell,  4 
How.  432;  Whitney  V.  Waterman,  4  How.  313;  Field  w.  Stewart, 
41  How.  95.  But  s&ii.  Nehrcsheimer  v.  Bozve,  3  Civil  Pro.  R.  368.) 
An  order  refusing  leave  to  serve  an  amended  pleading  does  not 
necessarily  involve  the  merits.  (Saltus  v.  Genin,  19  How.  233; 
10  Abb.  478.)  But  where  the  plaintiff  is  allowed  to  amend  by 
introducing  a  new  cause  of  action,  or  by  perfecting  a  cause  of 
action  imperfectly  alleged,  the  defendant  should  also  be  allowed 
to  amend  unconditionally,  and  an  order  refusing  that  right  is 
appealable.  {Union  Bank  v.  Mott,  19  How.  267;  10  Abb.  42.)  An 
order  granting  leave  to  amend  a  complaint  by  inserting  a  cause 
of  action  barred  by  the  statute  of  limitations  involves  the  merits. 
{Sheldon  v.  Adams,  18  Abb.  405;  27  How.  179;  41  Barb.  54;  Quimby 
V.  Chaflin,  27  Hun,  611.)  But  it  has  been  held  that  an 
order  allowing  an  amendment  to  a  pleading  is  not  appealable 
unless  some  absolute  right  of  the  appellant  has  been  violated. 
{Schermerhorn  v.  Wood,  30  How.  316,)  The  tendency  is,  however, 
toward  a  review  of  orders  made,  upon  an  application  to  amend. 
{Ford  V.Ford,  35  How.  321;  Union  National  Bank  of  Troy  v.  Bas- 
sett,  3  Abb.  Pr.  [N.  S.]  359;  Barnett  v.  Meyer,  10  Hun,  109;  Kent 
v.  Popham,  13  Week.  Dig.  489;  see  Knapp  v.  Fowler,  26  Hun, 
200;  New  York  Milk  Pan  Co.  v.  Remington' s  Agricultural  Works, 
25  Hun,  475;  89  N.  Y.  22  ;  Abbott  v.  Jewett,  25  Hun,  603.)  In 
several  of  the  cases  cited  the  appeal  was  entertained  without  any 
question  being  raised  as  to  the  appealability  of  the  order. 

Motions  addressed  to  the  favor  of  the  court  do  not  usually 
result  in  an  order  which  may  be  appealed  from.  Thus  an  order 
giving  leave  to  renew  a  motion  is  not  appealable.  {Smith  v. 
Spaulding,  30  How.  339.)  And  where  a  motion  is  made  to  the 
court  to  open  a  default  as  a  mere  favor  to  the  moving  party,  the 
power  of  the  court  being  conceded,  an  order  granting  or  denying 
the  motion,  either  absolutely   or   on    terms,  will  not  be  reviewed 
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Upon  appeal.  (Foshay  v.  Drost,  4  Bosw.  664;  Whitaker  v.  Defosse, 
7  Bosw.  678;  Meadv.  Mead,  2  E.  D.  Smith,  223;  Millard  v.  Van 
Ranst,  17  Abb.  319,  note.)  The  General  Term  in  the  First 
Department  has  held,  however,  that  an  order  denying  an  applica- 
tion to  open  a  default  in  not  serving  an  answer,  in  a  case  where 
a  valid  defense  to  some  portion  of  the  plaintiff's  claim  is  shown, 
is  appealable  as  involving  a  substantial  right.  [Bowe  v.  Brown, 
23  Daily  Register,  No.  66  [March  20,  1883]  ;  see  Foshay  v.  Drost, 
4  Bosw.  664.) 

Where  a  referee  is  appointed  by  an  interlocutory  judgment 
to  take  proofs,  no  appeal  lies  from  an  order  refusing  to  confirm 
his  report,  based  upon  the  insufficiency  thereof,  and  requiring  the 
referee  to  furnish  more  specific  facts.  {Kent  v.  Quicksilver  Mining 
Co.,  23  Hun,  109.) 

Orders  affecting  a  substantial  right. — Before  the  late 
amendments  of  the  Code  to  conform  to  the  present  Constitution 
an  appeal  might  be  taken  to  the  Court  of  Appeals  from  certain 
orders  "  affecting  a  substantial  right  and  not  resting  in  discre- 
tion." The  right  of  appeal  from  orders  affecting  a  substantial 
right  was  thus  necessarily  limited  by  the  clause  excluding  ordeis 
resting  in  discretion,  and  the  decisions  of  that  court  as  to  the 
classes  of  orders  there  reviewable  as  affecting  a  substantial  right 
were  not  and  are  not  applicable  to  courts  exercising  appellate 
jurisdiction  under  statutes  containing  no  such  limitation.  No 
such  qualification  was  attached  to  the  right  to  appeal  to  the 
late  General  Term,  and  no  such  qualification  is  attached  to  the 
right  to  appeal  to  the  Appellate  Division.  An  appeal  may  be 
taken  from  an  order  made  in  an  action  pending  in  the  Supreme 
Court,  which  affects  a  substantial  right  although  it  may  be  of  a 
discretionary  character.  {Hand  v.  Burrows,  15  Hun,  481;  Secur- 
ity Bank  V.  Bank  of  Commonwealth,  2  Hun,  287;  Ellensohn  v. 
Keyes,  6  App.  Div.  601;  .People  v.  N.  Y.  C.  R.  R.  Co.,  29  N,  Y. 
418,  421,  422, 

It  is  not  necessary  that  an  order  should  affect  an  absolute 
legal  right  to  be  appealable  to  the  Appellate  Division  under  sec- 
tion 1347  of  the  Code  as  affecting  a  substantial  right.  It  is  only 
necessary  that  the  order  affects  a  substantial  interest,  a  matter  of 
substance  as  distinguishable  from  a  mere  matter  of  form.     If  it 
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is  of  this  character,  although  discretionary,  it  is  appealable. 
{Martin  v.  Windsor  Hotel  Co.,  70  N.  Y.  loi;  Anonymous,  59  N.Y. 
313;  Piatt  V.  Piatt,  66  N  Y.  360.) 

Among  the  orders  which  have  been  held  to  affect  a  substan- 
tial right  are  orders  determining  the  mode  of  trial  of  an  action 
(see  Ellensohn  v.  Keyes,  6  App.  Div.  600)  ;  orders  referring  the 
issues  in  an  action  {^Roslyn  Heights  Land  Co.  v.  Burrows,  22  App. 
Div.  540.  See  Townsend  v.  Hendricks,  40  How.  143) ;  orders 
denying  the  privilege  of  a  preference  upon  the  calendar  {Schwartz 
V.  Wolfrath,  2^W\sz.  \Q^;  Buell  \.  Hollins,  16  Misc.  551.  See 
Hays  V.  Consolidated  Gas  Co.,  143  N.  Y.  641)  ;  orders  striking  a 
cause  from  the  calendar  {People  v.  Carson,  78  Hun,  544) ;  an  order 
punishing  a  witness  for  contempt  in  failing  to  attend  in  obedience 
to  a  subpoena  {Smith  v.  Drury,  22  Week.  Dig.  3)  ;  an  order  made 
upon  a  petition  for  a  discovery  directing  a  reference  to  take  proof 
of  what  books  and  papers  the  defendant  had  power  to  produce 
for  inspection,  and  giving  the  plaintiff  the  right  to  cross-examine 
the  defendant  in  relation  to  such  production  {Francis  v.  Porter, 
S8  Hun,  325) ;  an  order  sending  back  the  report  of  commission- 
ers in  condemnation  proceedings  with  directions  to  specify  in  a 
supplementary  report  such  particulars  as  will  indicate  the  ele- 
ments of  damage  they  have  awarded  and  the  principle  upon  which 
the  award  proceeded  {Board  of  Water  Commissioners  v.  Shults, 
25  App.  Div.  22);  an  order  granting  an  open  commission  to 
examine  orally  unknown  and  unnamed  witnesses  {Jemison  v. 
Citizens'  Savings  Bank,  85  N.  Y.  546;  Anonymous,  59  N.  Y.  314, 
315);  or  an  order  denying  a  commission  to  take  testimony 
{^Wallace  v.  American  Linen  Thread  Co.,  46  How.  403  ;  Treadwell 
V.  Pomeroy,  2  N.  Y.  Sup.  Ct.  [T.  &  C]  470);  or  an  order  allow- 
ing compensation  to  a  receiver  in  excess  of  the  fair  and  reason- 
able value  of  his  services  {Hanover  Ins.  Co.  v.  Germania  Ins.  Co., 
46  Hun,  308)  ;  or  an  order  imposing  terms  on  granting  relief  to 
a  party  to  which  he  is  entitled  by  law  and  the  practice  of  the 
court.    {O'Brien  v.  Long,  49  Hun,  80.) 

The  denial  of  a  motion  for  an  order  to  show  cause  does  not 
ordinarily  affect  a  substantial  right  and  is  not  appealable. 
{Grossman  v.  Supreme  Lodge  of  K.  Sf  L.  of  H.,  16  Civil  Pro.  R. 

2I5-) 
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judge  in  an  action  brought  in  or  taken  by  appeal  to  a  court 
specified  in  section  1340  of  the  Code  may  betaken  to  the  Appel- 
late Division  as  therein  provided.      (Code  of  Civil  Pro.,  §  1342.) 

Before  the  amendment  of  the  section  cited  in  1881,  the  right 
to  appeal  given  thereby  was  limited  to  orders  made  in  an  action 
brought  in  the  courts  specified,  and  did  not  extend  to  orders 
made  in  actions  taken  to  such  courts  by  appeal.  (See  Fish  v. 
Thrasher,  21  Hun,  15;  Andrews  v.  Long,  79  N.  Y.  573;  Kincaid  v. 
Richardson,  25  Hun,  237;  Perry  v.  Round  Lake  Camp  Meeting 
Association,  22  Hun,  293.)  As  now  amended,  the  section  gives 
the  right  to  appeal  in  either  case  (Warner  v.  Henderson,  25  Hun, 
303),  and  has  rendered  the  earlier  decisions  obsolete. 

It  seems  that  no  appeal  lies  to  the  Supreme  Court  from  an 
order  of  the  County  Court  granting  leave  to  issue  an  execution 
upon  a  judgment  recovered  in  a  Justice's  Court  where  a  transcript 
thereof  has  been  filed  and  judgment  thereon  docketed  in  the 
office  of  the  County  Clerk.  Such  an  order  does  not  come  within 
the  cases  provided  for  by  section  1342  of  the  Code,  as  it  is  not 
made  in  an  action  brought  in,  or  taken  by  appeal  to,  the  County 
Court.     [Kincaid  V.  Richardson,  25  Hun,  237.) 

It  is  only  such  orders  as  affect  a  substantial  right  that  are 
appealable  under  section  1342  of  the  Code.  Among  such  orders 
may  be  classed  an  order  granting  leave  to  amend  an  answer 
{New  v.  Aland,  62  How.  185);  an  order  of  the  County  Court  dis- 
missing an  appeal  to  that  court  upon  insufficient  grounds  {Mat- 
teson  V.  Hall,  64  How.  515;  15  Week.  Dig.  12;  Pearson  v. 
Lovejoy,l^  How.  193;  53  Barb.  407;  Hammond  v.  Carpenter,  29 
How.  43;  Southard w.  Philips,  7  Hun,  t8);  or  refusing  to  dismiss 
an  appeal  thereto  for  a  failure  to  give  the  proper  undertaking 
where  the  undertaking  is  required  to  perfect  the  appeal  (ir««^.3r  v. 
Licht,  8  Hun,  14.  See  Seymour  v.  Judd,  2  N.  Y.  464);  an  order 
of  the  County  Judge  adjudging  a  party  guilty  of  contempt  in 
violating  an  injunction  contained  in  an  order  directing  him  to 
appear  for  examination  in  supplementary  proceedings  {Newell  v. 
Cutler,  19  Hun,  74);  or  for  refusing  to  answer  a  question  relat- 
ing to  his  property  or  business  propounded  to  him  in  such  a 
proceeding  {Forbes  v.  Willard,  54  Barb.  520);  an  order  made  by 
the  County  Court  granting  a  motion  to  set  aside  a  sale  made  b^ 
an  assignee  for  the  benefit  of  creditors  upon  the  ground  that  the 
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price  paid  was  insufficient  (Matter  of  Rider,  23  Hun,  91);  an 
order  of  the  County  Court  granting  or  refusing  a  new  trial  of  an 
action  originating  in  a  Justice's  Court  and  appealed  to  and 
re-tried  in  the  County  Court  (Hinman  v.  Stillwell,  34  Hun,  178); 
and  the  like.  But  an  order  of  the  County  Court  overruling 
objections  filed  by  a  creditor  to  the  jurisdiction  of  the  court 
over  proceedings  instituted  by  an  insolvent  debtor  to  procure 
his  discharge  from  imprisonment,  does  not  affect  a  substantial 
right  so  long  as  the  proceeding  is  still  pending  and  maybe  deter- 
mined adversely  to  the  petitioner  upon  the  final  hearing. 
{Matter  ofMcArdle,  30  Hun,  465.) 

Orders  determining  action  and  preventing  judgment. — 
An  appeal  may  be  taken  to  the  Appellate  Division  from  an 
order  of  the  Supreme  Court  where,  in  effect,  it  determines  the 
action,  and  prevents  a  judgment  from  which  an  appeal  might  be 
taken.     (Code  of  Civil  Pro.  §  1347,  subd.  5.) 

An  order  of  the  Special  Term  granting  a  writ  of  prohibition 
absolutely  prohibiting  an  inferior  court  from  further  entertaining 
jurisdiction  of  a  cause  pending  therein,  "determines  the  action" 
within  the  meaning  of  the  above  provision.  {People  v.  justices  of 
Marine  Court,  81  N.  Y.  500.)  So  an  order  granting  an  absolute, 
unconditional  and  unlimited  stay  of  the  plaintiff's  proceedings  in 
an  action,  prevents  the  entry  of  a  judgment,  and  in  effect  deter- 
mines the  action  and  prevents  judgment  from  which  an  appeal 
might  be  taken.  {Knowlton  v.  Providence  &  N.  Y.  S.  S.  Co.,  53 
N.  Y.  76;  Bennett  v.  Stevenson,  Id.  508.)  But  an  order  which 
stays  the  entry  of  judgment  for  a  limited  time,  as  for  example 
until  the  decision  of  a  motion  to  be  made  within  a  specified 
time,  does  not  in  effect  determine  the  action  and  is  not  appeal- 
able.    {Miannay  v.  Blogg,  41  N.  Y.  5 2 1 . ) 

An  order  made  upon  a  trial  at  Special  Term  dismissing  a 
complaint  on  the  opening  upon  the  ground  that  it  does  not  state 
a  cause  of  action  is  not  reviewable  by  the  Appellate  Division 
upon  an  independent  and  direct  appeal.  The  plaintiff's  remedy 
is  by  an  appeal  from  the  judgment  entered  thereon.  {Robinson  v. 
Chinese  Association,  42  Hun,  65.)  So,  ordinarily,  an  order  allow- 
ing the  plaintiff  to  discontinue  an  action  on  payment  of  costs 
will   not  be  reviewed  by  the  Appellate  Division  although  the 
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defendant  has  set  up  an  affirmative  defense  in  the  nature  of  a 
counterclaim.     {Walsh  v.  Walsh,  33  App.  Div.  579.) 

Order  determining  that  a  statute  is  unconstitutional. — 

An  appeal  may  be  taken  to  the  Appellate  Division  from  an 
order  made  at  a  Special  Term  or  Trial  Term  of  the  Supreme 
Court  where  it  determines  a  statutory  provision  of  the  state  to 
be  unconstitutional,  and  the  determination  appears  from  the 
reasons  given  for  the  decision  thereupon,  or  is  necessarily  implied 
in  the  decision.     (Code  of  Civil  Pro.,  §  1347,  subd.  6.) 

The  rule  has  been  long  adopted  by  the  courts  not  to  decide 
a  constitutional  question  unless  directly  involved  in  the  deter- 
mination of  the  case  presented,  nor  without  clear  and  apparent 
necessity  for  so  doing.  {People  v.  Crissey,  91  N.  Y.  616;  People 
v.  Brooklyn  F.  &  C.  I.  R.  Co.,  89  N.  ¥.75.  See  People  v.  Schoon- 
maker,  50  N.  Y.  499;  Matter  of  Woolsey,  95  N.  Y.  135.) 

SECTION   V. 

Jurisdiction  to  Review  Final  Determinations  in  Special 

Proceedings. 

Orders  affecting  a  substantial  right. — An  appeal  may  be 
taken  to  the  Appellate  Division  of  the  Supreme  Court  from  an 
order  affecting  a  substantial  right  made  in  a  special  proceeding 
at  a  Special  Term  or  a  Trial  Term  of  the  Supreme  Court,  or 
made  by  a  justice  thereof  in  a  special  proceeding  instituted 
before  him,  pursuant  to  a  special  statutory  provision,  ox  in- 
stituted before  another  judge  and  transferred  to  or  continued 
before  him.     (Code  of  Civil  Pro.,  §  1356.) 

An  appeal  may  also  be  taken  to  the  Appellate  Division  of 
the  Supreme  Court  from  an  order  affecting  a  substantial  right 
made  by  a  court  of  record  possessing  original  jurisdiction  or  a 
judge  thereof,  pursuant  to  a  special  statutory  provision ;  or  in- 
stituted before  another  judge,  and  transferred  to,  or  continued 
before  the  judge  who  made  the  final  order.  But  this  section 
does  not  apply  to  a  case  where  an  appeal  from  the  order  to  a 
court  other  than  the  Appellate  Division  of  the  Supreme  Court 
is  expressly  given  by  statute.     (Code  of  Civil  Pro.  §  1357.) 
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But  these  provisions  of  the  Code  do  not  confer  the  right 
to  appeal  from  an  order  in  a  case  where  it  is  specially  prescribed 
by  law  that  an  order  cannot  be  reviewed.  (Code  of  Civil  Pro, 
§  1361.  See  Matter'of  D.  &  H.  C.  Co.,  69  N.  Y.  209.  But  see 
Matter  of  Tuthill,  36  App.  Div.  492.) 

It  should  be  noticed  that  while  sections  1356  and  1357  of 
the  Code  as  originally  adopted  in  1876,  provided  that  an  appeal 
could  be  taken  itoiaa^nal  order  affecting  a  substantial  right, 
by  the  amendment  of  those  sections  in  1877  the  word 
"  final "  was  stricken  out.  Since  such  amendment,  notwith- 
standing the  unintentional  retention  of  the  word  "  final "  in 
sections  1358  and  1359,  the  right  of  appeal  has  ceased  to  be 
limited  to  final  orders.  {Hart  v.  Johnson,  43  Hun,  505.  But 
see  People  ex  rel.  v.  McNamara,  18  App.   Div.   17.) 

An  appeal  may  be  taken  to  the  Appellate  Division  from 
the  determination  made  by  a  justice  of  the  Supreme  Court  in 
proceedings  taken  under  the  General  Municipal  Law  (Laws  of 
1892,  ch.  685,  §  3)  to  investigate  the  financial  affairs  of  a  town 
or  village,  as  the  proceeding  comes  within  the  definition  of  a 
special  proceeding  and  within  the  scope  of  section  1356  of  the 
Code,  allowing  an  appeal  from  an  order  made  by  a  justice  of 
the  Supreme  Court  "  in  a  special  proceeding  instituted  before 
him  pursuant  to  a  special  statutory  provision."  (^Matter  of 
Town  of  Hempstead,  32  App.  Div.  6.  And  see  People  ex  rel. 
v.  Kellogg,  22  App.  Div.   176.) 

A  railroad  company  may  appeal  to  the  Appellate  Division 
under  chapter  754  of  the  Laws  of  1897,  from  the  determination 
of  a  municipal  corporation  to  lay  out  a  highway  across  its  rail- 
road. Such  an  appeal  will  be  considered  as  in  the  nature  of  a 
review  of  the  decision  of  a  subordinate  tribunal  rather  than  as 
an  original  application  to  the  court.  {Matter  of  North  Third 
Avenue,  32  App.  Div.  394.)  An  appeal  may  be  taken  to  the 
Appellate  Division  from  the  judgment  or  order  of  the  County 
Court  rendered  or  made  upon  an  appeal  thereto  by  the  owners 
of  land  assessed  for  a  sewer  under  section  268  of  chapter  414  of 
the  Laws  of  1897.     {Matter  of  Klock,  30  App.  Div.  24.) 

No  appeal  lies  from  an  order  granting  an  alternative  writ  of 
mandamus,  it  being  in  the  nature  of  an  order  to  show  cause. 
I  {People  ex  rel.  v.  Lumb,  6  App.  Div.  26 ;  People  ex  rel.  v.  Mitchell, 
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39  St.  Rep.  767,)  But  where  the  order  is  peremptory,  except 
as  to  a  portion  of  the  relief  prayed  for,  the  court  will  consider 
and  .  pass  upon  the  questions  raised.  {Matter  of  Goodwin,  30 
App.  Div.  418.) 

An  appeal  may  be  taken  from  an  order  refusing  to  grant  a 
writ  of  habeas  corpus  or  a  writ  of  certiorari,  or  from  a  final  order, 
made  upon  the  return  of  such  writ,  to  discharge  or  remand  a 
prisoner  or  to  dismiss  the  proceedings.  Where  a  final  order  is 
made  to  discharge  a  prisoner  upon  his  giving  bail,  an  appeal 
therefrom  may  betaken  before  the  bail  is  given;  but  where  the 
appeal  is  taken  by  the  people  the  discharge  of  the  prisoner  upon 
bail  is  not  stayed  thereby.  An  appeal  does  not  lie  from  an 
order  of  the  court  or  judge  before  whom  the  writ  is  made  return- 
able except  as  above  provided.  (See  Code  of  Civil  Pro.  §  2058.) 
No  appeal  lies  from  an  order  of  reference  to  take  testimony  and 
report  the  same  upon  the  issue  i^aised  by  a  traverse  and  afifidavits 
as  to  the  fitness  of  the  costodian  of  a  child.  (People  ex  rel.  v. 
Moss,  6  App.  Div.  414.) 

An  appeal  from  an  order  granting  a  peremptory  writ  of 
mandamus,  where  an  alternative  writ  was  not  previously  issued, 
must  be  taken  as  from  a  final  order  made  in  a  s.pecial  proceed- 
ing. But  an  appeal  from  a  final  order  made  upon  an  alternative 
mandamus  must  be  taken  as  an  appeal  from  a  judgment;  and 
each  provision  of  law  relating  to  an  appeal  from  a  judgment, 
either  to  the  Appellate  Division  or  to  the  Court  of  Appeals  is 
made  applicable  thereto.     (Code  of  Civil  Pro.  §  2087.) 

Review  in  condemnation  proceedings — The  Code  author- 
izes an  appeal  to  the  Appellate  Division  of  the  Supreme  Court 
from  a  final  order  made  in  a  proceeding  under  the  Condemnation 
Law.  Such  an  appeal  brings  up  for  review  all  the  proceedings 
subsequent  to  the  judgment.  The  judgment  and  all  the  pro- 
ceedings antecedent  thereto  may  be  reviewed  on  such  appeal  if 
the  appellant  states  in  his  notice  that  the  same  will  be  brought 
up  for  review  and  exceptions  have  been  filed  to  the  decision  of 
the  court  or  referee  and  a  case  or  a  case  and  exceptions  has  been 
made,  settled  and  allowed  as  required  by  the  Code  for  the  review 
of  the  trial  of  actions  in  the  Supreme  Court  without  a  jury. 
(Code  of  Civil  Pro.  §  3375.)     This   final  order  is  made  upon  the 
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motion  for  the  conformation  of  the  report  of  the  commissioners 
as  provided  in  section  3371  of  the  Code.  If  upon  such  motion 
the  Special  Term  makes  a  final  order  confirming  the  report  of  the 
commissioners,  and  an  appeal  is  taken  to  the  Appellate  Division 
from  the  order  of  confirmation,  on  the  hearing  of  this  appeal  the 
court  may  direct  a  new  appraisal  before  the  same  or  new  com- 
missioners, in  its  discretion,  "and  the  report  of  such  commission- 
ers shall  be  final  and  conclusive  upon  all  paities  interested."  (Id. 
§3377-)  But  the  right  to  appeal  is  not  limited  to  final  orders; 
and  it  is  only  where  some  report  has  been  confirmed  at  Special 
Term  that  a  final  order  can  be  entered  upon  appeal  from  which 
the  consequences  of  finality,  either  from  affirmance,  or  upon  a 
new  appraisal  directed  by  the  Appellate  Division,  must  result.  The 
report  of  the  commissioners  may  be  set  aside  at  the  Special  Term 
for  irregularity,  error  of  law,  or  because  of  an  excessive  or  insuf- 
ficient award;  and  if  in  such  case  a  new  appraisal  is  ordered  it 
will  not  be  final  and  conclusive  but  will  have  the  same  effect  as  the 
original  appraisal  and  be  subject  to  the  same  proceedings  for  con- 
firmation. The  Appellate  Division  has  inherent  power  to  review 
an  order  of  the  Special  Term  setting  aside  the  award  of  the  com- 
missioners as  excessive  although  such  order  is  not  final.  {Man- 
hattan R.  Co.  v.  O'Sulliwn,  6  App.  Div.  571;  150  N.  Y.  569; 
Matter  of  Brooklyn  Elevated  R.  R.  Co.,  80  Hun,  355;  Matter  of 
Brooklyn  Elevated  R.  R.  Co.,  87  Hun,  88;  Matter  of  Trustees,  etc., 
137  N.  Y.  95.) 

So  if  in  a  proceeding  instituted  under  the  Condemnation 
Law  a  trial  has  been  had  and  judgment  has  been  entered  in 
favor  of  the  defendant  (See  Code  of  Civil  Pro.  §  3369),  the  plain- 
tiff may  appeal  therefrom  to  the  Appellate  Division  of  the 
Supreme  Court  within  the  time  provided  for  appeals  from  judg- 
ments by  title  four  of  chapter  twelve  of  the  Code,  and  all  the 
provisions  of  that  chapter  relating  to  appeals  from  judgments 
apply  to  such  appeals;  and  on  the  hearing  of  the  appeal  the 
'Appellate  Division  may  affirm,  reverse,  or  modify  the  judgment, 
or  direct  that  judgment  be  entered  in  favor  of  the  plaintiff. 
(Code  of  Civil  Pro.  §  3376.) 

An  order  of  the  County  Court  appointing  commissioners  to 
appraise  lands  previously  dedicated  to  a  public  use  is  appealable. 
{Matter  of  the  City  of  Utica,  73  Hun,  256.)     An  order  appointing 
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commissioners  of  appraisal  in  proceedings  under  the  Condemna- 
tion Law  affects  a  substantial  right,  and  an  appeal  may  be  taken 
therefrom  to  the  Appellate  Division  before  the  entry  of  the  final 
order  or  judgment.  {Matter  of  Broadway  &  Seventh  Ave.  R.  R. 
Co.,  6g  Hun,  275.)  The  fact  that  the  appellant  appeared  before 
the  commissioners  and  cross-examined  witnesses  pending  the 
appeal  does  not  foreclose  him  of  his  right  to  appeal.  {Matter  of 
N.  Y.,  L.  &  W.  Ry.  Co.,  126  N.  Y.  632.) 

An  appeal  may  be  taken  to  the  Appellate  Division  from  an 
order  confirming  the  report  of  commissioners  appointed  in  pro- 
ceedings to  acquire  lands  for  streets,  parks,  etc.,  under  the 
Greater  New  York  Charter.  (Laws  of  1897,  Ch.  378,  §  988.)  So 
an  appeal  may  be  taken  from  an  order  of  the  Special  Term  con- 
firming the  report  of  commissioners  appointed  to  ascertain  the 
damages  to  be  awarded  to  the  owner  of  lands  taken  for  park  pur- 
poses in  proceedings  instituted  under  a  local  statute  silent  as  to 
the  right  of  appeal.  The  proceeding  is  a  special  proceeding  and 
reviewable  as  such  under  the  provisions  of  the  Code.  {Matter  of 
City  of  Rochester,  24  App.  Div.  383.) 

An  order  sending  back  the  report  of  commissioners  in  pro- 
ceedings under  the  condemnation  law,  with  directions  to  specify 
in  a  supplemental  report  such  particulars  as  would  indicate  the 
elements  of  damage  they  have  awarded  and  the  principle  upon 
which  the  award  was  made,  obtained  for  the  purpose  of  allowing 
the  moving  party  to  file  exceptions  to  the  report,  affects  a  sub- 
stantial right  and  may  be  reviewed  on  appeal  to  the  Appellate 
Division.     {Board  of  Water  Comm.  v.  Shutts,  25  App.  Div.  22.) 

Review  of  intermediate  orders. — When  an  appeal  is  ha  i 
from  a  final  order  in  a  special  proceeding  and  the  appellant 
intends  to  bring  up  for  review  thereupon  an  intermediate  order, 
he  must  distinctly  specify  it  in  the  notice  of  appeal.  (Code  of 
Civil  Pro.  §  1301.)  An  appeal  from  a  final  order  in  a  special 
proceeding  brings  up  for  review  any  preceding  order  made  in 
the  course  of  the  proceeding,  involving  the  merits,  and  nece  - 
sarily  affecting  the  final  order  appealed  from,  which  is  specific 
in  the  notice  of  appeal.     (Id.  §  1358.) 
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SECTION  VI. 

Review  of  Decrees  and  Orders  of  Surrogates  or  of 
Surrogate's  Courts. 

In  general — A  special  proceeding  in  a  Surrogate's  Court  is 
one  commenced  by  the  service  of  a  citation  issued  upon  the  pre- 
sentation of  a  petition,  unless  it  is  a  case  when  it  is  especially 
prescribed  by  law  that  it  may  be  commenced  in  some  other  way. 
(See  Code  of  Civil  Pro.  §  2516;  Matter  of  Baldwin,  158  N.  Y. 
713.)  The  final  determination  of  the  rights  of  the  parties  to  a 
fecial  proceeding  in  a  Surrogate's  Court  is  styled  indifferently, 
a  final  order  or  a  decree.  (Code  of  Civil  Pro.  §  2550.  See 
Matter  of  Small,  It)?)  N.  Y.  128.)  A  decree  bears  the  same  rela- 
tion to  a  special  proceeding  in  this  court  that  a  final  judgment 
does  to  an  action  in  a  court  of  record.  (See  Code  of  Civil  Pro. 
§  1200.)  A  direction  of  a  Surrogate's  Court,  made  or  entered  in 
writing,  and  not  included  in  a  decree,  is  styled  an  order.  (Id. 
§  2556.)  An  "  intermediate  order,"  under  the  interpretation 
given  to  that  term  as  elsewhere  used  in  the  Code,  would  be  an 
order  made  between  the  presentation  of  a  petition  in  the  special 
proceeding  and  the  entry  of  a  decree  therein.     (See  ante,  p.  75.) 

Ex  parte  orders. — No  appeal  lies  from  an  ex  parte  order  of 
a  surrogate.  The  proper  practice  is  to  move  on  notice  to  vacate 
the  order.  If  the  motion  to  vacate  is  denied  an  appeal  may  lie 
from  the  order  of  denial.  But  until  both  parties  have  been  heard 
in  the  court  below  there  is  not  such  a  decision  as  an  appellate 
court  should  be  asked  to  review.     {Matter  of  Johnson,  27  Hun, 

i  S38-) 

Orders  affecting  a  substantial  right. — ^An  appeal  to  the 
Appellate  Division  of  the  Supreme  Court  may  be  taken  from  a 
decree  of  a  Surrogate's  Court  or  from  an  order  affecting  a  sub- 
stantial right  made  by  a  surrogate,  or  by  a  Surrogate's  Court  in  a 
special  proceeding.     (Code  of  Civil  Pro.  §  2570.) 
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It  is  not  necessary  that  an  order  of  the  surrogate  should  be 
final  in  order  to  be  appealable  under  this  section,  as  would  be 
requisite  if  the  appeal  was  to  the  Court  of  Appeals.  It  is  appeal- 
able  to  the  Appellate  Division  if  it  affects  a  substantial  right. 
(Matter  of  Gilbert,  104  N.  Y.  200.) 

An  order  affects  a  substantial  right  and  may  be  reviewed  by- 
the  Appellate  Division  where  it  adjudges  against  the  denial  of 
an  administrator  that  there  are  assets  of  the  estate  in  his  hands 
and  requires  him  to  account  therefor  (Matter  of  Gilbert,  104 
N.  Y.  200)  ;  or  fixes  the  fees  of  appraisers  of  the  estate  of  a 
deceased  testator  at  a  sum  in  excess  of  the  statutory  allowance 
(Matter  of  Harriot,  145  N.  Y.  540)  ;  or  an  order  granting  a  motion 
to  compel  an  executor  to  account  where  the  motion  was  opposed 
upon  the  ground  that  the  moving  party  had  not  such  an  interest 
in  the  estate  as  would  entitle  him  to  the  relief  granted  (Fiester 
v.  Shepard,  26  Hun,  183);  or  an  order  made  upon  the  applica- 
tion of  a  surviving  trustee  requiring  the  executors  of  the  deceased 
trustee  to  render  an  account  of  the  proceedings  of  their  testator, 
as  trustee.  (Matter  of  Kreischer,  30  App.  Div.  313.)  But  a 
direction  contained  in  the  last  mentioned  order  requiring  the 
executors  to  deposit  with  a  trust  company  bonds  of  the  trust 
estate  in  the  possession  of  the  decedent  at  the  time  of  his  death, 
or  in  the  alternative,  that  the  executors  show  cause  why  such 
deposit  should  not  be  made,  is  merely  an  order  to  show  cause 
in  the  form  usually  adopted  in  an  alternative  writ  of  mandamus 
and  is  not  appealable.     (Id.) 

An  order  of  the  surrogate  or  of  a  Surrogate's  Court  is  not 
appealable  unless  it  affects  a  substantial  right.  An  order  allow- 
ing the  contestant  of  an  account  to  amend  his  objections  to  the 
account  (Matter  of  Odell,  15  St.  Rep.  116);  or  an  order  denying 
a  motion  to  proceed  with  the  simultaneous  trial  of  all  the  issues 
involved  in  a  contested  probate,  including  a  contest  as  to  the 
right  of  a  person  to  be  a  party  to  the  contest  (Henry  v.  Henry,  4 
Dem.  253;  3  How.  N.  S.  386);  or  the  refusal  of  the  surrogate  to 
strike  out  the  name  of  a  person,  adjudged  by  the  Supreme  Court 
to  have  died  without  issue,  wherever  such  name  appeared  in  the 
proceedings  for  an  accounting  (Matter  of  Nottingham,  88  Hun, 
443);  or  an  order  of  the  surrogate  denying  the  application  of  a 
person  who  has  no  direct   or   contingent    interest  in  the  fund  to 
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intervene  in  proceedings  to  compel  an  executor  to  pay  over  a  leg- 
acy, involves  no  substantial  right  and  is  not  appealable  to  the 
Appellate  Division.     [Matter  of  Estate  of  Halsey,  93  N.  Y.  48.) 

Review  of  orders  resting  in  discretion. — The  Appellate 
Division  can  review  the  discretionary  power  of  a  Surrogate's 
Court  so  far  only  as  authorized  by  statute.  (Matter  of  Pye,  23 
App.  Div.  206.)  To  justify  the  appellate  court  in  interfering 
with  the  exercise  of  discretion  by  the  court  below  it  must  appear 
that  there  was  an  abuse  of  that  discretion  and  that  injustice  has 
been  done.  {Matter  of  Adler,  60  Hun,  481;  Matter  of  Selleck, 
III  N.  Y.  284;  Matter  of  Eisner,  6  App.  Div.  263;  Matter  of 
Keinz,  88  Hun,  298;  Matter  of  Hyde,  47  St.  Rep.  208;  Matter  of 
Plumb,  64  Hun,  317.)  The  rules  governing  the  review  of  orders 
resting  in  the  discretion  of  the  Special  Term  of  the  Supreme 
Court  by  the  appellate  branch  of  the  same  court  do  not  apply  to 
the  review  in  the  Appellate  Division  of  orders  made  by  a  surro- 
gate in  the  exercise  of  discretionary  power.  (See  Matter  of 
Adler,  60  Hun,  481.) 

Review  of  decrees  and  intermediate  orders. —  An  appeal 
to  the  Appellate  Division  of  the  Supreme  Court  may  be  taken 
from  a  decree  of  the  Surrogate's  Court  (Code  of  Civil  Pro. 
§  2570),  and  such  appeal  brings  up  for  review  each  intermediate 
order  which  is  specified  in  the  notice  of  appeal  and  necessarily 
affected  the  decree,  and  which  has  not  already  been  reviewed  by 
the  appellate  court  upon  a  separate  appeal  taken  from  that  order. 
Id.  §  2571.) 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the 
•facts,  or  upon  both.  If  it  is  taken  from  a  decree  rendered  upon 
the  trial  by  the  surrogate  of  an  issue  of  fact,  it  must  be  heard 
upon  a  case  to  be  made  and  settled  by  the  surrogate,  as  pre- 
scribed by  law,  for  the  making  and  settling  of  a  case  upon  an 
appeal  in  an  action.  (Id.  §  2576.)  Where  an  appeal  is  taken 
upon  the  facts,  the  appellate  court  has  the  same  power  to  decide 
the  question  of  fact  v/hich  the  surrogate  had;  and  it  may,  in  its 
discretion,  receive  further  testimony  or  documentary  evidence, 
and  appoint  a  referee.  (Id.  §  2586.)  The  appellate  court  may 
reverse,  affirm  or  modify  the  decree  or  order  appealed   from  and 
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each  intermediate  order  specified  in  the  notice  of  appeal,  which  it 
is  authorized  by  law  to  review,  and  as  to  any  or  all  of  the  parties; 
and  it  may,  if  necessary  or  proper,  grant  a  new  trial  or  hearing,. 
The  decree  or  order  appealed  from  may  be  enforced,  or  restitu- 
tion may  be  awarded,  as  the  case  requires,  as  prescribed  in  title 
first  of  chapter  twelfth  of  the  Code  with  respect  to  an  appeal 
from  a  judgment.  (Id,  §  2587)  Where  the  reversal  or  modifi- 
cation of  a  decree  by  the  appellate  court  is  founded  upon  a  ques- 
tion of  fact,  the  appellate  court  must,  if  the  appeal  was  taken 
from  a  decree  made  upon  a  petition  to  admit  a  will  to  probate,, 
or  to  revoke  the  probate  of  a  will,  make  an  order  directing  the 
trial  by  a  jury  of  the  material  questions  of  fact  arising  upon  the 
issues  between  the  parties.  Such  an  order  must  state  distinctly 
and  plainly  the  questions  of  fact  to  be  tried,  and  must  direct  the 
trial  to  take  place,  either  at  a  trial  term  of  the  Suprem ;  Court 
specified  in  the  order,  or  in  the  County  Court  of  the  county  of 
the  surrogate.  After  the  trial  a  new  trial  may  be  granted  as  pre- 
scribed in  section  2548  of  the  Code.  (Id.  §  2588.  Ssq  Matter  of 
Laudy,  148  N.  Y.  403.) 

Wh  le  in  many  respects  the  practice  upon  and  subsequent  to 
the  trial  of  an  issue  of  fact  before  the  surrogate  is  similar  to  the 
practice  in  other  courts  where  an  issue  of  fact  is  tried  before  the 
court  without  a  jury,  it  differs  in  some  important  particulars.  A 
surrogate  upon  such  trial  must  file  in  his  office  his  decision  in 
writing,  which  must  state  separately  the  facts  found  and  the  con- 
clusions of  law.  Each  party  may  upon  the  settlement  of  a  case, 
request  a  finding  upon  any  question  of  fact  pr  a  ruling  upon  any 
question  of  law,  and  an  exception  may  be  taken  to  such  finding 
or  ruling  or  to  a  refusal  to  find  or  rule  accordingly.  An  appeal 
from  a  decree  or  order  of  a  Surrogate's  Court  brings  up  for 
review  by  each  court  to  which  the  appeal  is  carried,  each  decision 
to  which  an  exception  has  been  duly  taken  by  the  appellant  as 
prescribed  by  section  2545  of  the  Code,  But  the  Code  declares 
that  such  a  decree  or  order  shall  not  be  reversed  for  an  error  in 
admitting  or  rejecting  evidence  unless  it  appears  to  the  appellate 
court  that  the  exceptant  was  necessarily  prejudiced  thereby. 
(Code  of  Civil  Pro.  §  2545.) 

The  section  last  cited  has  been  the  subject  of  conflicting 
decisions  in  the  appellate   courts.     At  one  time  it  was  held  that 
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where  no  exceptions  were  taken  to  the  findings  of  the  surrogate 
as  prescribed  in  that  section  the  General  Term  on  appeal  had  no 
power  to  review  the  decision  upon  the  law  or  upon  the  facts. 
{Angevine  v.  Jackson,  103  N.Y.  470.  See  also  Matter  of  Spr ague, 
125  N.  Y.  732;  Matter  of  Kellogg,  104  N.  Y.  648.)  But  upon 
further  consideration,  and  in  a  later  case,  the  ruling  in  the  case  of 
Angevinev.  Jackson  was  to  some  extent  changed;  and  it  was  held 
that  an  appeal  on  the  facts  from  the  decree  of  a  surrogate  admit- 
ting or  refusing  to  admit  a  will  to  probate  brings  up  for  review  in 
the  Supreme  Court  the  question  of  the  sufficiency,  weight,  or 
preponderance  of  evidence,  and  the  general  merits  of  the  decision; 
that  it  is  not  necessary  that  any  exception  should  have  been 
taken  to  the  findings  of  fact,  or  that  there  should  have  been  any 
requests  for  findings  to  give  the  General  Term  jurisdiction  to 
review  the  facts  and  reverse  or  aflfirm  the  decision  of  the  sur- 
rogate thereon ;  but  that  where  the  appeal  was  also  upon  the 
law,  only  such  questions  of  law  could  be  considered  as  had  been 
properly  raised  by  exception,  (Burger  v.  Burger,  in  N.  Y.  523; 
Matter  of  Spr att,  4  App.  Div.  i.)  An  exception  to  a  finding  of 
fact  is  neither  necessary  nor  proper.  The  questions  which  may 
be  raised  by  exception  under  section  254!;  of  the  Code  per- 
mitting an  exception  to  be  taken  to  the  ruling  of  the  surrogate 
upon  an  issue  of  fact,  are  questions  of  law.  The  finding  of  a 
material  fact  without  evidence,  a  refusal  to  pass  upon  a  question 
of  fact,  or  to  find  a  fact  which  the  evidence  conclusively  estab- 
lishes, raises  such  a  question.  [Burger  v.  Burger,  in  N.  Y.  523; 
Matter  of  Humfreville,  6  App.  Div.  535.  S&&  Matter  of  Rogers, 
153  N.  Y.  316.) 

The  powers  of  the  appellate  court  upon  appeal  from  the 
determination  of  the  surrogate  on  the  probate  of  a  will  are 
entirely  different  from  the  powers  of  the  court  upon  appeal  from 
the  verdict  of  a  jury.  Upon  appeals  in  these  proceedings  the  late 
General  Term,  now  the  Appellate  Division,  is  a  court  of  original 
jurisdiction  and  may  take  evidence  and  must  determine  facts  as 
it  deems  that  the  preponderance  of  evidence  requires.  [Matter 
of  Hamilton,  76  Hun,  200.)  It  has  the  same  power  to  determine 
questions  of  fact  which  the  surrogate  had  when  the  proceeding 
was  before  him.  [Matter  of  Laudy,  78  Hun,  4;g;  Matter  of 
Rogers,  10  App.  Div.  593;  Gilman  v.  Gilman,  3  Hun,  22 ;    Matter 
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of  Hardenburg,  85  Hun,  580;  Kings  land  v.  Murray,  133  N.  Y. 
170.)  The  appeal  to  the  Appellate  Division  is  substantially  a 
rehearing  in  equity,  and  the  appellate  court  may  examine  and 
determine  the  case  anew.  (Matter  of  Gaines,  84  Hun,  520;  Burger 
V. Burger,  in  N.  Y.  523.) 

In  case  of  the  reversal  by  the  Appellate  Division  of  the  decis- 
ion of  surrogate  admitting  a  will  to  probate, the  only  relief  the  ap- 
pellate court  can  grant  the  appellant,  where  the  reversal  is  upon 
a  question  of  fact,  is  a  direction  for  the  trial  of  the  issues  by  a  jury. 
(Code  of  Civil  Pro.  §  2588.)  This  relief  or  review  the  parties  can 
obtain,  without  an  appeal,  and  as  a  matter  of  right,  under  the 
provisions  of  section  2653a  of  the  Code  of  Civil  Procedure. 
Appeals  in  such  cases  are  therefore  useless  and  not  favored  by 
the  courts.  {Matter  of  Peck,  6  App.  Div.  211;  154  N.  Y.  750; 
Matter  of  Austin,  35  App.  Div.  278.) 

Orders  granting  or  refusing  a  new  trial. — Where  an  or- 
der has  been  made  by  a  surrogate  of  the  County  of  New  York 
transferring  to  the  Supreme  Court  a  special  proceeding  pending 
before  him  or  his  court  for  the  probate  of  a  will,  and  the  issues  of 
fact  have  been  tried  in  the  Supreme  Court  by  a  jury,  the  verdict 
can  be  reviewed  only  by  a  motion  for  a  new  trial  upon  the 
minutes  of  the  judge.  Such  motion  must  be  made  within  ten 
days  after  the  verdict  is  rendered.  A  new  trial  may  be  granted 
upon  exceptions,  or  because  the  verdict  was  rendered  upon  insuf- 
ficent  evidence  or  is  against  the  evidence  or  the  weight  of  evi- 
dence. An  appeal  lies  to  the  Appellate  Division  of  the  Supreme 
Court  from  the  order  granting  or  refusing  the  new  trial.  (Code  of 
Civil  Pro.,  §  2547.) 

A  trial  by  jury  pursuant  to  an  order  made  in  a  proceeding 
for  the  disposition  of  the  real  property  of  a  decedent,  made  as 
prescribed  in  section  2547  of  the  Code,  can  be  reviewed  in  the 
first  instance  only  upon  a  motion  for  a  new  trial.  A  new  trial 
may  be  granted  by  the  surrogate,  or  the  court  in  which 
the  trial  took  place,  or  if  it  took  place  at  a  Trial  Term 
of  the  Supreme  Court,  by  the  Supreme  Court  in  a  case 
where  a  new  trial  of  specific  questions  of  fact,  tried  by  a 
jury  pursuant  to  an  order  for  such  trial,  made  in  an 
action,    would    be    granted.      (Id.   §  2548.)      An    appe^    may 
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be  taken  from  an  order  made  upon  a  motion  for  a  new  trial,  as 
prescribed  in  the  section  last  cited,  as  if  the  order  had  been  made 
in  an  action,  and  with  like  effect.  Costs  of  such  an  appeal  may 
be  awarded  by  the  appellate  court  as  if  the  appeal  \yas  from  an 
order  or  decree  of  the  Surrogate's  Court.     (Id.  §  2549.) 

A  surrogate  has  power  to  open,  vacate,  modify,  or  set  aside, 
or  to  enter  as  of  a  former  time,  a  decree  or  order  of  his  court;  or 
to  grant  a  new  trial  or  a  new  hearing  for  fraud,  newly  discovered 
evidence,  clerical  error,  or  other  sufficient  cause.  These  powers 
can  be  exercised  only  in  a  like  case  and  in  the  same  manner  as  a 
court  of  record  and  of  general  jurisdiction  exercises  the  same 
powers.  Upon  an  appeal  from  a  determination  of  the  surrogate, 
made  upon  an  application  calling  for  the  exercise  of  these 
powers,  the  Appellate  Division  has  the  same  power  as  the  sur- 
rogate, and  his  determination  must  be  reviewed  as  if  an  original 
application  was  made  to  the  appellate  court.  (See  Code  of 
Civil  Pro.  §  2481,  subd.  6;  Matter  of  Tildm,  98  N.  Y".  434;  Mat- 
ter of  Flynn,  136  N.  Y.  287;  Matter  of  Hodgman,  82  Hun,  419; 
People  ex  rel.  v.  Lott,  42  Hun,  408.) 


CHAPTER  V. 

JURISDICTION    OF    APPELLATE    TERMS    OF 
THE    SUPREME   COURT. 

SECTION   I. 

Appeals  From  the  City  Court  of  the  City  of 
New  York. 

In  general. — An  appeal  may  be  taken  to  the  Supreme  Court 
from  an  actual  determination  made  by  the  City  Court  of  the  city 
of  New  York  at  a  General  Term  thereof  in  either  of  the  follow- 
ing cases: 

1.  Where  a  final  judgment  has  been  rendered  upon  an 
appeal  taken  to  the  General  Term. 

2.  Where  an  order  has  been  made  granting  a  new  trial. 
But  an  appeal  cannot  be  taken  from  an  order  granting  a  new 
trial  upon  a  case  or  exceptions,  unless  the  notice  of  appeal 
contains  an  assent  on  the  part  of  the  appellant  that  if  the  order 
is  affirmed  judgment  absolute  may  be  rendered  against  the 
appellant. 

3.  Where  an  order  has  been  made  which  grants,  refuses, 
continues  or  modifies  a  provisional  remedy,  or  where  it  involves 
some  part  of  the  merits,  or  where  it  affects  a  substantial  right, 
or  where,  in  effect,  it  determines  the  action  and  prevents  a  judg- 
ment from  which  an  appeal  might  be  taken.  Such  appeal  shall 
be  heard  in  such  manner  and  by  such  justice  or  justices  as  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  depart, 
ment  shall  direct.     (Code  of  Civil  Pro.  §  3 191.) 

On  appeal  from  a  final  judgment. — The    Code  limits  the 

right  to  appeal  to  the  Appel'ate  Term    from   the  City   Court    to 
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actual  determinations  made  at  a  General  Term.  Tlie  meaning 
of  the  term  "  actual  determination  "  has  been  considered  in  con- 
nection with  the  discussion  of  the  jurisdiction  of  the  Court  of 
Appeals.     (See  flM^^  p.  55.) 

An  appeal  lies  to  the  Appellate  Term  from  a  final  judgment 
rendered  upon  an  appeal  taken  to  the  General  Term.  (Code  of 
Civil  Pro.  §  3 19 1.)  The  question  as  to  what  judgments  are  fin-i 
and  what  judgments  are  interlocutory  has  been  discussed  in 
another  chapter.  (See  ante  p.  59.)  The  powers  of  the  Appellate 
Term  upon  such  an  appeal  are  similar  to  those  of  the  Court  of 
Appeals.  Where  the  trial  in  the  court  below  was  before  a  jury, 
and  a  judgment  has  been  entered  upon  a  general  verdict  and 
affirmed  an  appeal  to  the  General  Term,  the  Appellate  Term  on 
appeal  from  the  judgment  of  affirmance  is  limited  to  the  review 
of  questions  of  law  arising  upon  exceptions  duly  taken  and 
cannot  correct  errors  of  the  jury  or  reverse  upon  the  facts. 
{Briscoe  v.  Litt,  19  Misc.  5  ;  Pollakv,  Metropolitan  Street  R.  Co., 
29  Misc.  623;  Ebenrieter  v.  Dahlman,,  19  Misc.  9;  Geitelsohn  v. 
Citizens  Savings  Bank,  20  Misc.  84 ;  Bogan  v.  Wright,  22  Misc. 
■94;  M.ickauerv.  Fogel,  21  Misc.  6t,j  \  Kreizer  v.  Allaire,  16  Misc. 
6;  Pollatschek  w .  Goodwin,  17  Misc.  587;  Groff  v.  Friedline,  17 
Misc.  3152.)  The  judgment  of  affirmance  precludes  any  exami- 
nation of  the  evidence  by  the  Appellate  Term  further  than  to 
ascertain  whether  there  is  any  evidence  in  support  of  the  judg- 
ment. [Kraus  V.  J.  H.  Mohlman  Co.,  18  Misc.  430;  Frischman 
v.  Zimmerman,  19  Misc.  531  Gold  v.  Serrell,  6  Misc.  124;  Riche 
V.  Martin,  i  Misc.  285.)  Upon  an  appeal  to  the  Appellate  Term, 
as  upon  an  appeal  to  the  late  Court  of  Common  Pleas,  the 
appellate  court  cannot  consider  the  weight  of  evidence  {Bogan 
v.  Wright,  22  Misc.  94 ;  Matter  of  Blumenthal,  22  Misc.  704 ; 
Davidoffv.  Wheeler  &  Wilzon  Mfg.  Co.,  16  Misc.  31 ;  Dearingv. 
Pearson,  8  Misc.  269;  Clark  v.  Smith,  9  Misc.  164  ;  Hoffv,  Cou- 
meight,  14  Misc.  314;  Schuler  v.  Third  Ave.  R.  R.  Co.,  i  Misc. 
351;  Mahoney  v.  O'Neill^  2g  Misc.  620;  Paige  v.  Chedsey,  ^ 
Misc.  183),  or  the  credibility  of  witnesses.  {Schuler  v.  Third 
Ave.  R.  R.  Co.,  I  Mlsci- ^$1;  Aldridge  \.  Husted,  24  Misc.  177; 
Kujec  v.  Goldman,  9  Misc.  34.)  A  specific  objection  to  a  ruling 
of  the  trial  court  and  an  exception  founded  thereon  are  in- 
dispensable to  present  any  question    for   review.     {Machauer  v. 
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Fogel,  21  Misc.  637  ;  Western  Nat.  Bank  v.  Flannagan,  14  Misc. 
317;  Bonwell  v.  Auld,  9  Misc.  65.)  The  exception  must  pre- 
sent the  specific  point  for  review.  {Law  v.  Petnberton,  lo  Misc. 
362.)  Although  an  exception  may  have  been  taken  to  a 
refusal  to  dismiss  the  complaint  or  to  direct  a  verdict  at 
the  close  of  the  plaintifif's  case,  the  objection  that  the  verdict 
was  not  supported  by  the  weight  of  evidence  or  that  the  re- 
covery was  excessive,  cannot  be  considered  by  the  Appellate 
Term  in  the  absence  of  other  specific  objection.  {Machauer  v. 
Fogel,  21  Misc.  637.)  Thus,  where  on  the  undisputed  evidence 
a  judgment  ought  to  have  been  reversed  by  the  General  Term 
of  the  City  Court  as  excessive  unless  the  plaintiff  consented 
to  a  reduction,  if  there  was  no  exception  to  the  charge  of 
the  trial  judge,  the  Appellate  Term  has  no  power  to  afford 
relief.  {Briscoe  v.  Litt,  19  Misc.  5.)  A  verdict  without  evidence 
involves  an  error  of  law,  but  without  an  exception  presenting 
the  sufficiency  of  the  proof  the  Appellate  Term  is  powerless 
to  correct  it.  {Ebenreiter  v.  Dahlman,  19  Misc.  9.)  With  the 
proper  exceptions  appearing  in  the  record  the  Appellate  Court 
may  review  the  evidence  but  merely  to  the  extent  of  inquiring 
whether  there  was  any  evidence  to  support  the  judgment. 
Goldv.Serrell,6  Misc.  124.)  The  rule  that  an  appellate  court 
may  reverse  without  an  objection  or  exception  appearing  in 
the  record,  applies  only  to  appeals  to  the  General  Term  of 
the  court  in  which  the  trial  was  had  aiid  does  not  apply  to 
appeals  from  the  determination  of  such  General  Term  to  another 
appellate  court.     {Seligman  v.  Hahn,  7  Misc.  65.) 

No  appeal  lies  to  the  Appellate  Term  from  an  order  of 
the  General  Term  of  the  City  Court  of  New  York  affirming  a 
judgment.  The  order  is  interlocutory  in  its  nature  and  not 
the  "  actual  determination  "  of  the  court  within  the  meaning 
of  section  3 191  of  the  Code.  The  appeal  should  be  from  the 
judgment  of  affirmance.  {Whitfield  v..  Broadway  and  Seventh 
Ave.  R.R.  Co.,  31  St.  Rep.  285.) 

Where  the  General  Term  of  the  City  Court  has  reversed  the 
judgment  entered  on  the  trial  and  the  order  of  reversal  fails  ta 
show  that  the  decision  was  based  upon  any  question  of  law,  it 
will   be   assumed   on   appeal   to   the   Appellate   Term  that  the 
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reversal  was  upon  the  facts,  and  with  this  determination  the 
Appellate  Term  will  not  interfere,  {Schmidt  v,  Livingston,  20 
Misc.  324.) 

Review  of  interlocutory  judgments — No  appeal  lies  to  the 
Appellate  Term  from  a  judgment  of  the  City  Court  of  New  York 
overruling  a  demurrer  {Caponigri  v,  Alteri,  1 1  Misc.  372;  Romaine 
V.  Brewster,  10  Misc.  120),  with  leave  to  answer  {Fuller  v.  Ttiska, 
43  St.  Rep.  523),  or  sustaining  a  demurrer  with  leave  to  plead 
anew  {Knickerbocker  Co.  v.  Roskopf,  46  St.  Rep.  197),  or  sustain- 
ing a  demurrer  to  a  part  of  an  answer  leaving  other  issues  in  the 
case  undisposed  of  {Monroe  Miller  Co.  v,  Stokes,  9  Misc,  170),  as 
such  judgments  are  interlocutory  and  not  the  final  judgments 
from  which  an  appeal  is  authorized  by  section  3191  of  the  Code 
of  Civil  Procedure.  The  interlocutory  judgment  may  be  reviewed 
on  appeal  from  the  final  judgment  by  an  appropriate  reference 
to  it  in  the  notice  of  appeal.     (Code  of  Civil  Pro.  §§  1301,  1316.) 

Review  of  orders  granting  or  refusing  a  new  trial — The 
Code  authorizes  an  appeal  to  the  Appellate  Term  from  an  order 
of  the  General  Term  of  the  City  Court  granting  a  new  trial;  but 
denies  the  right  of  appeal  from  an  order  made  upon  a  case  or 
exceptions  unless  the  notice  of  appeal  contains  an  assent  on  the 
part  of  the  appellant  that  if  the  order  is  affirmed  judgment  abso- 
lute may  be  rendered   against   him.     (Code  of  Civil  Pro,  §  3191.) 

No  appeal  lies  to  the  Appellate  Term  of  the  Supreme  Court 
from  an  order  of  the  General  Term  of  the  City  Court  affirming 
an  order  denying  a  motion  for  a  new  trial.  {Kraetzer  v.  Thomas, 
23  Misc.  329;  Ebenreiter  v.  Daklman,  19  Misc.  9;  Stock  v.  Le 
Boutillier,  19  Misc.  112;  Jennings  v.  Kosmak,  20  Misc.  300; 
Eckensberger  v.  Amend,  10  Misc.  145;  Soule  v,  Veyrac,  13  Misc. 
167;  Breaker  v.  Filkins,  9  Misc.  146;  Manchester  v.  Van  Brunt,  2 
Misc.  228;  Pharo  v.  Beadleston,  2  Misc.  424;  Haines  v.  Thompson, 
2  Misc.  385;  Carroll V.  0'Shea,2  Misc.  437.)  The  decisions deny- 
•ing  the  right  of  appeal  in  such  case  seem  to  be  based,  in  whole  or 
in  part,  upon  the  ground  that  the  denial  of  the  motion  rested  in 
the  discretion  of  the  court  below. 

An  appeal  from  an  order  granting  a  new  trial  on  newly  dis- 
covered evidence  is  appealable  where  a  reversal  is  sought  solely. 
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upon  the  ground  that  the  court  below  had  no  authority  to  make 
it.     {Boyd  V.  Boyd,  ii  Misc,  357.) 

Upon  an  appeal  from  an  order  granting  a  new  trial  on  a  case 
or  exceptions,  if  the  appellate  court  determines  that  no  error  was 
committed  in  granting  the  new  trial,  it  must  render  judgment 
absolute  upon  the  right  of  the  appellant.  (Code  of  Civil  Pro. 
§  3194-) 

Orders  affecting  a  substantial  right — Orders  of  the  City- 
Court,  involving  a  mere  question  of  procedure  therein,  and  not 
affecting  any  substantial  right  or  involving  the  merits  will  not  be 
reviewed  or  reversed  on  appeal.  {Emmens  v.  McMillan  Co.,2\  Misc. 
638;  Waiters  w.  Curtis,  13  Daly,  179;  Weiss  v.  Morrell,  7  Misc.  539; 
McKean  v.  Adams,  7  Misc.  4.)  But  an  order  affecting  a  sub- 
stantial right,  such  as  an  order  allowing  the  plaintiff  to  sue  as  a 
poor  person,  and  in  effect  depriving  the  defendant  of  costs  {Mc- 
Namara  v.  Nolan,  13  Misc.  76),  or  an  order  made  in  supplement- 
ary proceedings  directing  the  judgment  debtor  to  pay  to  the 
sheriff  the  amount  of  the  judgment  (Blake  v.  Bolte,  12  Misc.  405), 
or  an  order  charging  a  stranger  to  the  suit  with  costs  as  the  party 
beneficially  interested  {Peetsch  v.  Quinn,  12  Misc.  61)  or  an  order 
affirming  an  order  reversing  the  clerk's  taxation  of  costs- 
{Bloomingdale  w.  Steubing,  14  Misc.  549),  is  appealable  to  the; 
Appellate  Term  under  subdivision  3  of  section  3 191  of  the  Code; 
of  Civil  Procedure. 

Orders  resting  in  discretion — The  Appellate  Term  will  not 
disturb  the  exercise  of  discretion  by  the  court  below.  {Dodd  v.; 
Averell,  14  Misc.  518  ;  Timolat  v.  5.  J.  Held  Co.,  17  Misc.  556; 
Soule  v.  Veyrac,  13  Misc.  167;  Peetsch  v.  Quinn,  12  Misc.  6r; 
Emmens  v.  McMillan  Co ,  21  Misc.  638  ;  Capel  v.  Lyons,  3  Misc 
73;  Wakefield  v.  American  Surety  Co.,  13  Daly,  349;  Bigelow  Co. 
V.  Gray,  14  St.  Rep.  711;  Abram  French  Co.  v.  Marx,  10  Misc. 
384;  Brooker  v.  Filkins,  9  Misc.  146.)  Where  the  order  appealed 
from  may  have  been  made  by  the  court  below  in  the  exercise  of 
its  discretionary  powers,  and  there  is  nothing  in  the  record  to 
show  that  it  was  not  so  made,  the  order  will  be  regarded  as  dis- 
cretionary and  not  reviewable.  (Robinson  v.  Cornish,  36  St. 
Rep.  39.)      The  burden  is  upon  the  appellant  to  show  that  the 
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order  was  made  upon  a  ground  which  did  not  authorize  the  court 
to  exercise  any  discretion.  (Schmohl  v.  Fusco,  42  St.  Rep.  463.) 
But  if  the  order,  although  discretionary,  was  granted  without  the 
necessary  foundation,  it  will  be  set  aside  on  appeal.  [Potts  v. 
Herman,  7  Misc.  4.) 

Orders  relating  to  provisional  remedies.— An  appeal  may 
be  taken  to  the  Appellate  Term  from  an  order  of  the  General 
Term  of  the  City  Court  which  grants,  refuses,  continues  or 
modifies  a  provisional  remedy.  (Code  of  Civil  Pro.  §  3 191, 
subd.   3.) 

On  an  appeal  from  an  order  of  the  General  Term  of  the 
City  Court  denying  a  motion  to  vacate  an  attachment,  the 
appellate  court  is  limited  to  the  inquiry  whether  there  is 
an  entire  absence  of  facts  which  would  justify  the  court  below 
in  issuing  the  warrant;  and  if  the  decision  of  the  court  below 
depended  upon  inferences  to  be  drawn  from  the  facts  stated, 
it  cannot  be  disturbed.  (Bicknell  v.  Speir,  45  St.  Rep.  651,) 
So  if  on  a  motion  to  vacate  an  order  of  arrest  a  question  of 
fact  was  presented,  and  there  was  evidence  of  facts  tending  to 
justify  the  action  of  the  court  below,  its  decision  is  not  review- 
able. {Engelage V.Raymond,  45  St.  Rep.  291.)  The  order  will 
be  deemed  to  have  been  within  the  discretion  of  the  Special 
Term  unless  the  contrary  appears  in  the  record.  (See  Kreizer 
V.  Allaire,  16  Misc.  6.)  So  on  appeal  from  an  order  vacating 
an  attachment,  if  there  is  evidence  to  support  the  order,  it  will 
be  affirmed  notwithstanding  the  existence  of  strong  evidence 
to  the  contrary,  where  there  is  nothing  in  the  record  to  show 
that  the  order  was  not  made  in  the  exercise  of  discretion. 
{JDodd  V.  Averill„i4.  Misc.  518.)  An  appeal  may  be  taken  to 
the  Appellate  Term  from  an  order  of  the  General  Term 
afifirming  an  order  of  the  Special  Term  of  the  City  Court  deny- 
ing a  motion  to  vacate  an  attachment  upon  the  papers  upon 
which  it  was  granted,  where  no  question  of  discretion  is  in- 
volved, and  the  legal  sufficiency  of  the  papers  is  the  only 
matter  in  dispute.  But  if  it  appears  that  the  facts  presented 
to  the  court  below  tended  to  show  a  compliance  with  the  statu- 
tory requirements,  and  gave  the  court  jurisdiction  to  grant  the 
attachment,  the  appeal  will  be  dismissed.    (Duryea,  Watts  &  Co., 
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V.  Rayner,  1 1  Misc.  294.)  When  the  General  Term  of  the  City 
Court  has  determined  that  the  affidavit  on  which  an  order  of 
arrest  was  granted  was  sufficient,  and  the  affidavit  exhibits 
some  facts  authorizing  the  granting  of  the  order,  the  affirmance 
by  the  General  Term  of  its  sufficiency  is  conclusive  upon  a 
further  appeal.  {Bonay  v.  Collier,  2  N.  Y.  Ann.  Cas.  28;  13 
Misc.  15.) 


SECTION  II. 
Jurisdiction  on  Appeal  From  Municipal  Courts. 

An  appeal  may  be  taken  to  the  Supreme  Coiirt  from  a 
judgment  of  the  Municipal  Court  of  the  city  of  New  York 
in  the  cases  and  in  the  manner  prescribed  in  articles  first  and 
second  of  title  eight  of  chapter  nineteen  of  the  Code  of  Civil 
Procedure.  (See  Laws  of  i8g8,  ch.  546,  §  i.)  The  provisions 
of  the  Code  referred  to  are  those  relating  to  appeals  to  the 
County  Court  from  a  Justice's  Court,  where  a  new  trial  is  not 
had  in  the  appellate  court.  The  appeal  from  the  judgment 
of  the  Municipal  Court  is  heard  in  such  manner  and  by  such 
justice  or  justices  as  the  Appellate  Division  of  the  Supreme 
Court  in  the  judicial  department  embracingthedistrict  wherein  the 
action  is  brought  shall  direct,  except  that  the  Appellate  Division 
of  the  Second  Judicial  Department  may  direct  that  such  appeal 
be  heard  directly  before  that  court.  The  appellate  court  may 
reverse,  affirm  or  modify  the  judgment  appealed  from,  and 
where  a  judgment  is  reversed,  may  order  a  new  trial  in  the 
Municipal  Court  in  the  district  in  which  the  action  is  brought. 
Where  a  judgment  is  modified  or  a  new  trial  is  ordered  costs 
are  in  the  discretion  of  the  appellate  court.  (See  Laws  of 
1898,  ch.  546,  §  I.) 

An  order  of  the  Municipal  Court  of  the  city  of  New  York, 
denying  a  motion  to  set  aside  a  judgment  rendered  therein  by 
default,  is  not  appealable.  The  remedy  of  the  defendant  is  by 
appeal  from  the  judgment  as  provided  in  section  3064  of  the 
Code.  {Beebe  v.  Nassau  Show  Case  Co.,  41  App.  Div.  4.56.  See 
Kellockv.  Dickinson,    5  App.  Div.    515;  Campbell  v.  Lumley,  24 
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Misc.  196.)  Upon  an  appeal  from  a  judgment  of  the  Municipal 
Court,  rendered  upon  conflicting  evidence,  upon  a  trial  before 
the  court  without  a  jury,  the  appellate  court  has  no  power  to 
reverse  upon  the  facts.  (^Fowler  v.  Marcus,  41  App.  Div.  425.) 
An  appeal  may  be  taken  from  a  judgment  of  the  Municipal 
Court  of  the  city  of  New  York  to  the  Special  Term  of  the 
Supreme  Court  or  to  the  Appellate  Division  at  his  election,  but 
cannot  after  defeat  at  Special  Term  appeal  to  the  Appellate 
Division.  In  the  Second  Judicial  Department  the  appeal 
should  be  taken  to  the  Appellate  Division  direct.  {Manheim  v, 
Seitz,  36  App.  Div.  352.)  As  to  appeals  from  the  Municipal 
Court  of  Bu£falo,  see  ante  p.  30. 


CHAPTER  VI. 

APPELLATE    JURISDICTION    OF   THE    GEN- 
ERAL TERM   OF   THE    CITY    COURT   OF 
NEW    YORK. 

SECTION  I. 

JURISDICTION  ON  APPEAL  FROM   FINAL  JUDGMENT. 

An  appeal  may  be  taken  to  the  General  Term  of  the  City 
Court  of  the  city  of  New  York  from  a  final  judgment  rendered 
in  that  court,  as  follows : 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a 
referee  or  by  the  court  without  a  jury,  the  appeal  may  be  taken 
upon  questions  of  law,  or  upon  the  facts,  or  upon  both. 

2.  Where  the  judgment  was  rendered  upon  the  verdict  of 
a  jury  the  appeal  may  be  taken  upon  questions  of  law.  (Code 
of  Civil  Pro.  §§  1346,  3188. 

SECTION  II. 

JURISDICTION      UPON     APPEAL     FROM     INTERLOCUTORY    JUDG- 
MENTS  OR   ORDERS. 

An  appeal  from  interlocutory  judgments. — An  appeal  may 
be  taken  to  the  General  Term  of  the  City  Court  from  an  inter- 
locutory judgment  rendered  at  a  Special  or  Trial  Term  thereof 
in  a  case  where  an  appeal  may  be  taken  to  the  Appellate  Divis- 
ion of  the  Supreme  Court  from  an  interlocutory  judgment  ren- 
dered in  like  manner,  as  prescribed  in  section  1349  of  the  Code. 
(Code  of  Civil  Pro.  §  3189.     See  ante  p.  89.) 

An  appeal  from  orders. — An  appeal  to  the  General  Term 
of  the  City  Court  of  New  York  may  also  be  taken  from  an  order 
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made  at  a  Special  Term  or  a  Trial  Term  of  the  City  Court,  or  an 
order  made  by  a  judge  thereof  out  of  court,  in  a  case  where  an 
appeal  may  be  taken,  under  sections  1347  and  1348  of  the  Code, 
to  the  Appellate  Division  of  the  Supreme  Court  from  an  order 
made  in  like  manner.     (Code  of  Civil  Pro.  §  3189.) 

For   the   cases    in    which    such  appeal  is  authorized    see 
ant€  p.  91.) 


CHAPTER  VII. 

APPELLATE  JURISDICTION  OF  THE  COUNTY 

COURT. 

SECTION  I. 

Judgments  Rendered  bv  a  Justice  of  the  Peace. 

The  only  mode  of  reviewing  a  judgment  rendered  by  a 
justice  of  the  peace  in  a  civil  action  is  by  an  appeal  to  the  County 
Court  of  the  county  where  the  judgment  was  rendered.  (Code 
of  Civil  Pro.,  §§  3044,  3045,  3213.)  A  justice's  judgment  cannot  be 
set  aside  by  the  County  Court  on  motion  ( Douglass  v.  Reilly,  6 
Week.  Dig.  148),  nor  can  it  be  perpetually  stayed  by  an  order  of 
that  court.  (Collier  v.  VanHoesen,  6  Week.  Dig.  49.)  The 
remedy,  if  any,  of  the  party  aggrieved,  is  by  appeal. 

A  judgment  void  for  want  of  jurisdiction  may  be  reviewed 
upon  appeal  [Striker  v.  Mott,  6  Wend.  465;  FiuA  v.  Devlin,  15 
Barb.  47 ;  Starr  v.  Trustees  of  Rochester,  6  Wend.  564),  and  con- 
trary to  the  general  rule  governing  appellate  courts,  the  County 
Court  may  review  a  judgment  rendered  by  a  justice  of  the  peace 
against  a  defendant  who  has  made  default  at  the  trial.  (Code 
of  Civil  Pro.  §§  3046,  3064,  3068.)  Where  an  issue  of  fact  or  an 
issue  of  law  was  joined  before  the  justice  and  the  sum  for  which 
judgment  was  demanded  by  either  party  in  his  pleadings  exceeds 
fifty  dollars,  or  where  in  an  action  to  recover  a  chattel  the  value 
of  the  property  as  fixed  together  with  the  damages  recovered, 
if  any,  exceeds  fifty  dollars,  the  appellant  may,  in  his  notice  of 
appeal,  except  where  the  appeal  is  to  the  County  Court  of  Kings 
county,  demand  a  new  trial  in  the  appellate  court,  and  there- 
upon he  is  entitled  thereto  whether  the  defendant  was  or  was  not 
present  at  the  trial.  (Code  of  Civil  Pro.,  §  3068.)  Under  this 
section  a  new  trial  in  the  County  Court  is  a  matter  of  strict 
right.     (Baum's  Castorine  Co.  v.  Thomas,  92  Hun,  i.)     Where  a 
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new  trial  in  the  County  Court  is  not  a  matter  of  right,  if  an  appeal 
is  taken  by  a  defendant  who  failed  to  appear  before  the  justice, 
either  upon  the  return  of  the  summons,  or  at  the  time  to  which 
the  trial  of  the  action  was  adjourned,  and  he  shows  by  affidavit 
or  otherwise  that  manifest  injustice  has  been  done,  and  renders  a 
satisfactory  excuse  for  his  default,  the  appellate  court  may,  in 
its  discretion,  set  aside  the  judgment  appealed  from  or  stay  pro- 
ceedings thereunder,  and  by  order  direct  a  new  trial  before 
the  same  justice  or  before  another  justice  of  the  same  county, 
designated  in  the  orJer,  at  such  time  and  place,  specified  in  the 
order,  and  upon  such  terms,  as  it  deems  proper.  (Code  of  Civil 
Pro.  §  3064.)  But  as  the  County  Court  is  a  tribunal  of  limited 
jurisdiction,  and  can  exercise  on  appeal  only  such  powers  as  are 
conferred  upon  it  by  statute,  it  has  no  power  to  direct  a  new 
trial  under  this  section  unless  the  defendant  "renders  a  satis- 
factory excuse  for  his  default."  (DeBevoise  v.  Ingalls,  88  Hun, 
186.) 

The  Code  provides  that  except  where  the  judgment  is  ren- 
dered by  a  justice  of  the  peace  of  the  city  of  Buffalo,  the  appeal 
must  be  taken  to  the  County  Court  or  the  county  where  the 
judgment  was  rendered.  (Code  of  Civil  Pro.  §  3045.)  But  this 
exception  is  more  apparent  than  real,  as  justice's  courts  in  that 
city  have  practically  ceased  to  exist,  and  their  place  has  been 
supplied  by  a  new  court  of  local  civil  jucisdiction  known  as  the 
Municipal  Court  of  Buffalo.  (See  Laws  of  1880,  ch.  344;  Laws 
of  1895,  ch.  805,  §  33;  Boechat  v.  Brown,  9  App.  Div.  369.) 

Where  an  appeal  is  taken  to  the  County  Court  in  a  case 
where  a  new  trial  is  not  had  therein,  the  appellate  court  must 
render  judgment  according  to  the  justice  of  the  case,  without 
regard  to  technical  errors  or  defects,  which  do  not  affect  the 
merits.  It  may  affirm  or  reverse  the  judgment  of  the  justice  in 
whole  or  in  part,  and  as  to  any  or  all  of  the  parties,  and  for 
errors  of  law  or  of  fact,  and  where  the  judgment  is  contrary  to  or 
against  the  weight  of  evidence,  the  appellate  court  may,  on  its 
reversal  of  a  judgment,  order  a  new  trial  before  the  same  or  be- 
fore another  justice  of  the  same  county,  to  be  designated  in  the 
order,  and  at  a  time  and  place  to  be  specified  in  the  order,  and 
in  such  case  the  costs  of  the  appeal  are  in  the  discretion  of  the 
appellate  court.     (Code  of  Civil  Pro  §  3063.) 
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SECTION  II 

JUDGMENTS  AND   ORDERS   OF  CERTAIN   CITY  COURTS. 

In  many  cases  the  statutes  creating  courts  of  local  jurisdic- 
tion in  cities  provide  that  an  appeal  from  the  judgments  of  such 
courts  shall  be  taken  to  the  County  Court  of  the  county  in  which 
the  city  is  located,  and  that  the  provisions  of  law  relating  to- 
appeals  from  judgments  rendered  by  a  justice  of  the  peace  shall 
be  applicable  to  the  appeal  so  taken. 

The  act  for  the  government  of  cities  of  the  second  class 
provides  for  a  court  of  civil  jurisdiction  to  be  known  as  the  City 
Court,  defines  the  jurisdiction  of  such  court,  prescribes  the  prac- 
tice therein,  and  authorizes  appeals  from  judgments  rendered 
therein  and  orders  granting  new  trials  to  the  County  Court  of 
the  county  in  which  the  city  is  located.  (Laws  of  1898,  Ch.  182, 
§  375-)  Similar  statutes  have  been  enacted  in  relation  to  appeals 
from  the  City  Court  of  Albany  (Laws  of  1898,  Ch.  312,  §  14,- 
laws  of  1899,  ^^-  S9^'  §  6);  from  the  City  Court  of  Troy  (Laws  of 
1900;  Ch.  259;  §  18)  ;  from  the  City  Court  of  Binghamton  (laws  of 
1899,  Ch.  337,  §  20),  and  from  the  Municipal  Court  of  the  City 
of  Syracuse.     (Laws  of  1898,  Ch.  530,  §  5.) 

By  the  act  for  the  government  of  cities  of  the  second  class 
all  actions  and  proceedings  pending  in  the  City  Court  of 
Albany,  the  Justices'  Court  of  Troy,  the  Municipal  Caurt  of 
the  city  of  Syracuse,  and  the  Municipal  Court  of  the  city  of 
Rochester,  were,  on  the  first  day  of  January,  1900,  transferred  to 
the  city  courts  of  those  cities  respectively,  to  hear  and  determine 
the  same  as  if  such  actions  and  proceedings  had  originally  been 
brought  therein.     (Laws  of  1898,  Ch.  182,  §  380.) 

In  18  )S.  the  Mayor's  Court  of  the  city  of  Hudson  and  the 
Justices'  Court  of  that  city  were  abolished,  and  an  inferior  local 
court  of  civil  and  criminal  jurisdiction  was  created  and  estab- 
lished, known  as  the  City  Court  of  the  city  of  Hudson.  Appeals 
may  be  taken  from  the  judgments  of  such  court  in  the  same 
manner  and  with  like  effect  as  from  judgments  of  courts  of 
justices  of  the  peace.  (Laws  of  1895,  Ch.  751,  §  140.)  Appeals 
from  judgments    rendered  in    civil    actions  by  the  City  Court  of 
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Utica  are  governed  by  the  provisions  of  the  Code  of  Civil  Pro- 
cedure relating  to  Justices'  Courts.  (Laws  of  1882,  Ch.  103,  §  6  ; 
Laws  of  1888,  Ch.  60,  Laws  of  1894,  Ch.  158,  §  i.)  Appeals 
from  judgments  rendered  in  the  City  Court  of  Schenectady  are 
similarly  governed.     (Laws  of  1893,  Ch.  631,  §  5.) 

The  statute  creating  the  City  Court  of  the  city  of  Auburn 
provides  that  in  civil  actions,  appeals  from  any  judgment  ren- 
dered by  the  city  judge,  recorder  or  justice  of  the  peace  may  be 
taken  to  the  County  Court  of  the  county  of  Cayuga,  within  the 
time  and  in  the  manner  provided  by  law  for  appeals  from  judg- 
ments rendered  by  justices  of  the  peace  in  towns,  and  that  all 
provisions  of  law  relating  to  appeals  from  such  judgments  shall 
apply  thereto.     (Laws  of  1879,  Ch.  53,  §  66.) 

The  amended  charter  of  the  city  of  Rochester  continues  and 
establishes  a  local  court  known  as  the  Municipal  Court  of  the 
city  of  Rochester,  and  provides  that  an  appeal  may  be  taken 
from  any  judgment  obtained  in  said  court  to  the  County  Court  of 
the  county  of  Monroe,  in  the  same  manner  and  with  like  effect 
as  appeals  are  now  had  by  law  from  judgments  obtained  in  Jus- 
tices' Courts.     (Laws  of  1880,  Ch.  14,  §  246.) 

SECTION  in. 

Orders  Made  in  a  Special  Proceeding. 

Summary  proceedings. — The  Code  provides  that  an  appli- 
cation for  the  removal  of  a  person  from  real  property  by  sum- 
mary proceeding  may  be  made  to  the  county  judge  or  special 
county  judge  of  the  county,  or  to  a  justice  of  the  peace  of  the 
city  or  town,  or  to  the  mayor  or  recorder  of  the  city  wherein  the 
real  property  or  a  portion  thereof  is  situated.  Application  may 
also  be  made  if  the  property  or  a  portion  thereof  be  situated  in 
the  city  of  New  York,  to  the  judge  of  the  City  Court  of  the  city 
of  New  York  or  the  District  Court  of  the  district  within  which 
the  property  or  a  portion  thereof  is  situated  ;  or  if  a  judge  of 
such  court  be  for  any  reason  disqualified  to  the  District  Court  of 
an  adjoining  district;  if  in  the  city  of  Brooklyn  to  a  police  justice 
of  that  city;  if  in  the  city  of  Albany  or  the  city  of  Troy  to  a 
justice   of  the   Justice's   Court   of   that    city;  if  in  the  city  of 
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Yonkers  to  the  city  judge  of  that  city  ;  if  in  the  cities  of  Syra- 
cuse, Rochester  or  .Buffalo  to  a  judge  of  the  Municipal  Court  of 
said  cities.  Where  the  property  is  situate  .in  an  incorporated 
village,  the  boundaries  of  which  embrace  two  or  more  towns, 
application  may  be  made  to  a  justice  of  the  peace  of  either  town 
who  keeps  an  office  in  the  village.     (Code  of  Civil  Pro.  §  2234.) 

An  appeal  may  be  taken  from  a  final  order  in  a  proceeding 
so  commenced  to  the  same  court,  within  the  same  time,  and  in 
the  same  manner  as  where  an  appeal  is  taken  from  a  judgment 
rendered  in  the  court  of  which  the  judge  or  justice  is  the  presid- 
ing officer.  (Code  of  Civil  Pro.  §  2260.)  If  the  proceeding  was 
instituted  before  a  justice  of  the  peace,  and  the  appeal  is  taken 
to  the  County  Court,  a  new  trial  cannot  be  had  therein.  {Brown 
V.  Cassady,  34  Hun,  55.) 

Proceedings  against  animals  straying. ^Where  a  justice 
of  the  peace  has  made  an  order  determining  a  demand  for  the 
return  of  the  possession  of  an  animal  seized  as  an  estray,  under 
the  remedy  provided  by  the  Code  of  Civil  Procedure,  an  appeal 
from  such  order  may  be  taken  to  the  County  Court  by  the  per- 
son making  the  demand,  or  by  either  party  to  the  special  pro- 
ceeding, at  any  time  before  the  final  order  in  the  special  proceed- 
ing is  made  ;  and  each  person  or  party  so  entitled  to  appeal  must 
be  made  a  respondent  upon  an  appeal  taken  by  one  of  the  others. 
The  appeal  must  be  taken  in  like  manner  as  an  appeal  from  a 
judgment  of  the  justice  in  an  action  to  recover  a  chattel ;  and 
the  proceedings  thereupon  are  the  same,  except  that  the  appeal 
will  not  be  effectual  for  any  purpose  unless  the  appellant  pro- 
cures from  the  county  judge  an  order  directing  a  stay  of  proceed- 
ings upon  the  petition,  and  a  stay  of  the  execution  of  the  order 
appealed  from,  and  files  it  with  the  justice  within  the  time 
allowed  for  the  appeal.     (Code  of  Civil  Pro,  §§  3102,  3103.) 

An  appeal  from  a  final  order  made  upon  the  petition  in  such 
proceeding,  may  be  taken  by  the  petitioner  or  by  the  person 
answering  within  ten  days  after  the  making  of  the  final  order,  in 
the  same  manner  as  an  appeal  from  a  judgment  of  the  justice 
in  an  action  to  recover  a  sum  of  money  equal  to  the  value  of  the 
animal  or  animals,  and  the  proceedings   thereupon  are  the  same, 
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except  that  an  appeal  by  the  person  answering  is  not  effectual 
for  any  purpose,  unless  the  appellant  files  with  the  notice  of 
appeal  an  order  of  the  county  judge,  or  if  he  is  absent  from  the 
county,  of  a  justice  of  the  Supreme  Court,  recitinp;  that  the 
appeal  has  been  perfected,  and  that  security  has  been  given 
thereupon  as  prescribed  in  section  3105  of  the  Code  of  Civil 
Procedure,  and  directing  a  stay  of  proceedings  upon  the  final 
order  appealed  from,  and  that  the  possession  of  the  animal  or 
animals  seized  be  given  to  the  appellant.    (Id.  §§  3104,  3105.) 


CHAPTER  VIIl. 

PARTIES  TO  APPEALS. 

SECTION  I. 
By  whom  an  Appeal  may  be  Taken, 

Party,  aggrieved. — A  party  aggrieved  may  appeal,  in  a  case 
prescribed  in  chapter  twelve  of  the  Code,  except  where  the  judg- 
ment or  order  of  whiLh  he  complains  was  rendered  or  made  upon 
his  default.  (Code  of  Civil  Pro.  §  1294.)  But  the  section  cited 
must  be  construed  as  designating  the  proper  party,  and  not  as 
saving  any  rights  lost  by  waiver,  laches,  irregularity  in  proceed- 
ing, and  the  like.  So  any  party  aggrieved  may  appeal  from  a 
decree  or  an  order  of  a  Surrogate's  Court,  in  a  case  prescribed  in 
article  fourth  of  chapter  eighteen  of  the  Code,  except  where  the 
decree  or  order  of  which  he  complains  was  rendered  or  made 
upon  his  default.  (Id.  §2568.)  Any  party  aggrieved  by  a  judg- 
ment rendered  by  a  justice  of  the  peace,  may  appeal  therefrom. 
(Id.  §  3045) 

A  party  seeking  to  reverse  a  judgment  must  in  some  way  be 
injured  by  it;  and  a  party  is  not  aggrieved  by  a  judgment  in  his 
favor,  although  error  has  been  committed,  unless  such  error  was 
to  his  disadvantage.  [Hughes  v.  Stickney.  13  Wend.  280;  Village 
of  Canandaigua  v.  Benedict.  13  App.  Div.  600;  FairbMiks  v.  Cor- 
lies,  I  Abb.  150;  Morison  v.  N.  V.  El.  Ry.  Co.,  ^j  St.  Rep.  246.) 
A  party  upon  whose  motion  and  in  whose  favor  an  order  is  made, 
cannot  be  aggrieved  by  it,  and  i^  in  no  position  to  claim  the  right 
of  appeal.  (Hooper  v.  Beecher,  loy  N.  Y.  609;  McManus  v.  Ennis, 
I  App.  Div.  30.)  A  person  who  would  gain  nothing  by  a  reversal, 
is  not  aggrieved  by  a  judgment  and  cannot  appeal  therefrom. 
{Hyatt  V.  Dusenbury,  8  St.  Rep.  713.  See  Bullard  v.  Kenyan,  78 
Hun,  26.) 

A  party  who  has  released  all  his  interest  in   a  suit  has  no 
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further  right  to  appeal  from  an  order  or  decree  made  therein,  as 
he  is  not  aggrieved,  although  it  may  be  erroneous  as  to  other; 
parties.  {Steele  v.  White,  2  Paige,  478;  Kelly  v.  Israel,  11  Paige. 
147;  Hackley  v.  Hope,  4  Keyes,  i2y.  Kiefer  v.  Winkens,  29  llow. 
176;  see  Bush  v.  Rochester  City  Bank,  48  N.  Y.  659.)  Although 
a  party  may  have  had  an  interest  when  the  action  was  com- 
menced, if  such  interest  is  terminated  in  any  way  during  its 
progress,  his  right  further  to  interfere  in  the  litigation  is  at  an 
end;  and  although  a  party  is  aggrieved  by  one  branch  of  a  decree, 
he  does  not  thereby  acquire  a  right  to  call  in  question  another 
portion  of  the  decree  having  no  bearing  or  effect  upon  his  rights 
and  interests.  {Jdley  v.  Bowen,  1 1  Wend.  227;  Reid  v.  Vander- 
heyden,  5  Cow.  719.)  A  third  person  who  has  been  ordered  to 
deliver  over  property  in  his  hands  belonging  to  one  against  whom 
an  attachment  has  issued,  and  who  has  complied  with  the  order, 
is  not  aggrieved  by  it,  save  only  so  far  as  it  imposes  costs  upon 
him  {Hall  v.  Brooks,  89  N.  Y.  33),  and  a  judgment  debtor  is  not 
aggrieved  by  an  order,  based  upon  the  examination  of  a  third 
person  in  proceedings  supplementary  to  execution,  directing  such 
third  person  to  pay  to  the  plaintiff  money  belonging  to  the  judg- 
ment debtor.  (See  Foster  v.  Prince,  8  Abb.  407.)  So  an  execu- 
tor, who  has  neither  paid  nor  become  liable  to  pay  a  claim  against 
the  estate  he  represents,  has  no  interest  entitling  him  to  appeal 
from  an  order  refusing  to  allow  the  claim.  (Kellett  v.  Rathbun,  4 
Paige,  102.)  Where  pending  the  trial  of  an  action  an  order  is 
granted  vacating  the  proceedings  had  upon  the  trial,  striking  the 
name  of  the  defendant  from  the  summons  and  complaint  and 
inserting  that  of  a  new  defendant  who  is  brought  into  the  action 
by  service  of  an  amended  summons  and  complaint,  the  party  so 
brought  in  is  not  prejudiced  by  the  order  and  cannot  appeal 
therefrom.  {Abbott  v.  N.  V.,  L.  E.  &■  W.  R.  R.  Co.,  120 
N.  Y.  652.) 

A  want  of  legal  interest  in  the  determination  from  which  an 
appeal  is  taken  may  furnish  a  sufficient  ground  for  a  motion  to 
dismiss  the  appeal  (see  People  v.  Lynch,  54  N.  Y.  681),  but  if  no 
objection  is  taken  the  appeal  will  be  entertained  upon  the  merits. 
{White  v.  Pomeroy,  7  Barb.  640,  643.) 

Pending  a  discharge,  a  bankrupt  has  sufficient  interest  to 
appeal  from  a  judgment    upon  a  claim   against  him,  where  his 
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assignee  does  not  seek  to  intervene  and  be  substituted.  {Sanford 
V.  Sanford,  58  N.  Y.  6y.)  A  trustee  of  a  fund  for  the  security 
of  an  indebtedness  to  Others,  who  as  such  is  plaintiff  in  an  action 
to  enforce  such  indebtedness,  may  appeal  from  a  judgment 
which  reduces  and  limits  the  number  of  those  who  are  creditors 
upon  the  fund.  He  is  not  aggrieved  when  an  unreal  or  un- 
founded claim  has  been  defeated  by  the  judgment,  but  he  is 
aggrieved  when  a  real  claim  is  not  added  into  the  amount 
adjudged  to  be  due,  and  a  real  claimant  is  shut  out  by  the  judg- 
ment from  a  share  in  the  proceeds  of  it.  {Bockes  v.  Hathorn^ 
78  N.  Y.  222.  But  see  Hubbard  v.  Eames,  22  Barb.  597,  604.) 
A  wife,  by  virtue  of  her  inchoate  right  of  dower  in  lands  owned 
by  her  husband  during  coverture,  has  a  sufficient  interest  to 
entitle  her  to  appeal  from  a  judgment  for  the  foreclosure  of  a 
mortgage  thereon,  although  her  husband  has  conveyed  all  his 
interest  in  the  mortgaged  premises  to  an  assignee  in  bankruptcy. 
(Kiefer  v.  Winkens,  39  How.  176.) 

The  plaintiff  in  an  action  to  restrain  the  removal  of  a  party- 
wall  may  appeal  from  an  order  fixing  damages  in  a  proceeding 
against  the  sureties,  as  he  is  ultimately  liable  to  them  for  any 
money  they  may  be  compelled  to  pay.  {Harter  v.  Westcott,  155 
N.  Y.  211.) 

Where  a  judgment  dismissing  a  complaint  without  costs  has 
been  rendered  in  an  action  in  equity  wherein  the  complaint 
charged  the  defendant  with  misrepresentation  and  fraud,  which 
charges  were  wholly  unsupported  at  the  trial,  the  defendant 
though  successful  in  the  action  may  appeal  from  that  portion  of 
the  judgment  denying  him  costs  as  in  that  particular  he  is  a  party 
aggrieved  within  the  meaning  of  section  1294  of  the  Code. 
{Husted  v.  Van  Ness,  i  App.  Div.  120.) 

A  defendant  in  an  action  brought  for  the  determination  of  a 
claim  to  real  property  who  has  answered  and  appeared  upon  the 
trial  for  the  sole  purpose  of  demanding  a  trial  by  jury,  and  who 
upon  the  denial  of  the  demand  has  taken  no  further  part  in  the 
trial,  is  entitled  to  appeal  from  a  judgment  in  favor  of  the  plain- 
tiff.    {.King  v.  Ross,  28  App.  Div.  371.) 

A  special  guardian  appointed  in  a  proceeding  in  a  Surrogate's 
Court  may  appeal  from  the  final  decree  of  the  surrogate  rendered 
therein.     {Matter  of  Stewart,  27,  Ai^^.Tiiv.  17.)     A  county  clerk, 
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or  any  public  officer  has  the  right  to  institute  proceedings  for  the 
review  of  an  order  connmanding  him  to  do  an  official  act  which 
he  deems  ro  be  in  violation  of  the  statutes  of  the  State,  and  the 
fact  that  he  has  no  pecuniary  interest  in  doing  or  not  doing  the 
act  is  of  no  importance  as  afifecting  his  right  to  appeal.  {Matter 
of  Cuddeback,  3  App.  Div.  103,  See  People  ex  rel.  v .  Town,  i 
App.  Div.  V2'j;  People  ex  rel,  v.Sackett,  15  App.  Div.  290.)  Where  a 
board  of  street  commissioners  of  a  village,  without  the  authority 
of  law,  have  employed  an  attorney,  allowed  his  bill,  caused  the 
amount  thereof  to  be  placed  in  the  tax  budget,  collected  and 
paid  over  to  the  receiver  of  taxes,  who  is  compelled  by  a  peremp- 
tory writ  of  mandamus  to  pay  the  amount  to  the  attorney,  the 
receiver  of  taxes  is  a  party  aggrieved  within  the  meaning  of  the 
Code,  and  may  appeal  from  the  order  granting  the  writ.  {People 
ex  rel.  v.  Town,  i  App.  Div.  127.  Sqc  People  ex  rel.  v .  Guggen- 
lieimer,  29  Misc.  553-)  So  where  the  decision  of  a  county 
treasurer  in  refusing  to  issue  a  liquor  tax  certificate,  has  been 
reversed  by  an  order  of  the  court,  the  treasurer,  although  not 
affected  pecuniarily,  is  a  party  aggrieved  within  the  meaning  of 
section  1294  of  the  Code,  and  entitled  to  appeal  from  the  order. 
{People  ex  rel.  v.  Sackett,  15  App  Div.  290.)  So  where  a  decision 
of  the  commissioners  of  the  land  office,  granting  to  an  applicant 
title  to  land  under  navigable  water,  has  been  reversed  on  certior- 
ari, the  commissioners  are  in  a  legal  sense  aggrieved  by  the 
reversal,  and  may  appeal  therefrom.  {People  ex  rel.  v.  Jones,  no 
N.  Y.  509.)  But  the  case  last  cited  is  an  exception  to  the 
general  rule,  that  a  court  or  board  exercising  judicial  functions 
by  permission  of  some  statute,  has  no  interest  in  maintaining  its 
determination,  and,  therefore,  can  neither  appeal  from  an  order 
of  the  court  reversing  its  proceedings,  nor  be  heard  upon  the 
appeal.  {People  ex  rel.  v.  Railrad  Commissioners,  160  N.  Y.  202. 
See  People  ex  rel.  v.  Supervisors,  48  App.  Div.  428.) 

Where  during  the  pendency  of  an  action  against  a  corpora- 
tion, the  corporation  is  dissolved,  and  a  receiver  appointed,  and 
an  order  has  been  obtairted  by  the  plaintiff  in  the  prior  action 
continuing  the  action  against  the  receiver,  the  latter  may  appeal 
from  the  order  either  in  his  own  name  or  in  the  name  of  the  cor- 
poration. {Peoples.  Troy  Steel  &  Iron  Co.,  82  Hun,  303)  Every 
party  litigant  has  the  right  to  appeal  from  a  judgment  by  which 
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he  is  aggrieved,  and  a  corporation  aggrieved  by  a  judgment 
declaring  it  to  be  dissolved  is  no  exception  to  the  rule.  It  may 
appeal  not  only  from  the  judgment  but  also  from  an  order  based 
upon  the  judgment,  or  growing  out  of  proceedings  taken  to 
enforce  or  execute  it.  {Kelsey  v.  Pfaudler  Process  Co.,  45  Hun, 
10.) 

Under  the  Revised  Statutes  it  was  held  that  the  parties  to  a 
proceeding  in  a  Surrogate's  Court  to  have  a  will  and  codicil 
admitted  to  probate  might  appeal  from  the  portion  of  the  decree 
rendered  therein  admitting  the  codicil  to  probate,  althougli,  if  the 
will  should  stand,  they  would  neither  take  nor  lose  by  the  codicil 
and  their  interests  would  be  unaffected  by  the  affirmance  or  reversal 
of  this  part  of  the  decision  of  the  surrogate.  (See  Parish  v.  Parish, 
42  Barb.  274.)  So  it  was  held  that  a  devisee  or  legatee  named  in  a 
will  might  appeal  from  a  decree  admitting  a  will  to  probate, 
although  he  was  a  petitioner  for  its  probate.  ( Vandemark  v. 
Vandemark,  26  Barb.  416.)  But  it  is  at  least  questionable 
whether  these  decisions  can  be  cited  as  authority  under  the 
present  statute  giving  the  right  to  appeal  to  an  aggrieved  party. 
The  Code  gives  a  person  not  a  party  a  right  to  appeal  in  certain 
cases,  as  will  be  noticed  hereafter. 

Who  are  deemed  parties  for  the  purpose  of  appeal- 
It  has  been  held  that  only  those  technically  parties  of  record,  or 
their  representatives,  can  appeal  {^Martinv.  Kanouse,  2  Abb,  390), 
and  that  as  a  general  rule,  a  stranger  to  the  record  cannot  appeal 
from  ^judgment.  (^O'Brien  v.  Browning,  49  How,  109,  113.  See 
Matter  of  Griscom,  28  App.  Div.  72.)  No  person  can  take  an 
appeal  unless  he  is  a  party  to  the  action  or  is  entitled  to  be  sub- 
stituted as  a  party.  {^Sheffield  Farms  Co.  v.  Burr,  13  Misc.  51.) 
One  who  has  no  right  to  intervene  in  an  action,  or  to  become  a 
party  thereto,  has  no  right  to  appeal  from  any  decision  made  in 
the  cause  so  as  to  bring  .the  merits  thereof  before  the  court  for 
examination.     {E.  B.  v.  E.  C.  B.,  28  Barb.  299,  305.) 

But  it  does  not  follow  that  no  one  can  appeal  from  an  order 
made  in  an  action  unless  he  be  a  party  to  the  action.  Every  one 
who  can  properly  be  called  a  party  to  an  order  and  who  is 
aggrieved  thereby,  may  appeal  from  the  order,  though  not  a 
party  to  the  action.     (Hobart  v.  Hobart,  86  N.  Y.  636.)     Under 
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this  view  of  the  law,  the  courts  entertain  appeals  by  purchasers  at 

judicial    sales,    by  attorneys,  by  sheriffs,  and   by  other  persons. 

(Id.)     Thus,  an  attorney  may  appeal  from  an  order  denying  him 

his  fees  {Louden  v.  Louden,  65  How.  41 1;  McKenzie  v.  Rhodes,  13 

Abb.  337);  or  a  referee  appointed  to  sell  lands  in  partition  may 

appeal  from  an  order  depriving   him  of  his  legal  fees  {Hobart  v. 

Hobart,  86  N.  Y.  636)  ;  or  policy-holders  who  have  been  allowed 

to  intervene  in  a  proceeding  for  the  appointment  of  a  receiver  of 

a  life  insurance   company  may  appeal  from   an  order  confirming 

the   report  of  an  actuary  [Attorney-General  v.  North  American 

Life  Ins.  Co.,  "]•]  N.  Y.  297;  6  Abb.  N.  C.  293);  or,  a  creditor  who 

has  appeared    before   a   referee  in  a  creditor's  action  and  proved 

his  claim,  may  appeal  from  an  order  refusing  to  open  a  judgment 

entered  without  notice  to  him  {Anonymous,  18  Abb.  87);  or,  in  a 

proper  case,  a  surety  in  an   undertaking  given   on   procuring  an 

injunction  may  appeal  from  an  order  confirming  the  report  of  a 

referee  as  to  the  damages  sustained  by  the  defendant  by  reason 

of   the  injunction  (Hotchkiss  v.  Piatt,  7  Hun,  56;  66  N.  Y.  620); 

although  not  a  party  to   the  action.     But  in  all   these  cases  the 

appellant  was  in  some  sense  a  party  to  the  proceedings  sought  to 

be  reviewed,  and  had  an  interest  in  its  determination.     A  mere 

stranger   to  a  proceeding  has  no  status    in    court  to  apply   for 

relief  therein,  or  to  appeal  from  the  order  denying  it.     (Tracy  v. . 

First  Nat.  Bank  of  Selma,  37  N.  Y.  523,  525;    Matter  of  Bristol, 

16  Abb.   397;  People  v.   Lynch,    54  N.   Y.   681.)     And   a  party 

brought  in  by  amendment  after  the  commencement  of  an  action 

has  no  right  to  appeal  from  an  order  made  before  he  became  a 

party.     {Grant  v.  Hubbell,  2  Jones  &  Sp.  224.) 

Appeal  by  one  of  several  parties.— Where  judgment  has 
been  rendered  against  two  or  more  defendants  in  a  case  where 
a  several  judgment  against  either  would  be  proper,  either  of 
such  defendants  may  appeal  from  the  judgment  if  he  isaggiieved 
thereby  whether  his  co-defendants  join  with  him  in  the  appeal 
or  not.  (See  Mattison  v.  Jones,  9  How.  152;  Williams  v.  Western 
Union  Telegraph  C^.,  93  N.  Y.  162,  194;  Geraud  v.  Stagg,  10 
How.  369;  Honegger  v.  Wettstein,  15  Jones  and  Sp.  125.) 
Whether  the  rule  would  be  the  same  if  the  judgment  had  been 
rendered  upon  a  joint   liability,   does   not   seem  to  be  so  clear. 
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(See  Williams  v.  Western  Union  Telegraph  Co.,  93  N.  Y. 
162,  194;  Bockesv.  Hathorn,  78  N.  Y.  222,  226;  Simpson  v. 
Greeley,  20  Wall.  152.) 

Where  one  of  the  several  trustees  has  sued  alone,  making 
his  co-trustees  defendants  because  of  their  refusal  to  join  with 
him  as  plaintiffs,  he  may  appeal  from  the  judgment  rendered  in 
the  action  without  the  consent  of  his  co-trustees.  {Bockes  v. 
Hathorn,  78  N.  Y.  222.)  But  one  of  two  defendants,  sued 
jointly  for  a  tort,  cannot  appeal  from  a  decision  of  the  trial 
court  dismissing  the  complaint  as  to  his  co-defendant.  {Popham 
V.  Twenty-third  St.  R.  R.  Co.j  16  Jones  and  Sp.  229.) 

An  appeal  from  a  judgsnent  in  favor  of  the  defendant  taken 
by  one  of  the  plaintiffs  in  an  action  to  recover  moneys  in  which 
the  other  plaintiff  alone  has  a  beneficial  interest,  presents  no 
substantial  question  for  the  consideration  of  the  appellate 
court.     (^Van  Vleck  v.  Ballou,  40  App.  Div.  489.) 

Where  in  an  action  to  recover  damages  for  personal  injuries 
claimed  to  have  been  received  through  the  defendant's  negli- 
gence, the  court  makes  an  order  allowing  the  plaintiff  to  bring 
in  another  defendant  by  supplemental  summons  and  complaint, 
and  directs  the  service  of  the  supplemental  complaint  upon  the 
original  defendant  thus  requiring  the  latter  to  answer  an 
additional  pleading  or  suffer  default,  the  original  defendant  has 
the  right  to  appeal  from  the  order.  {^Heffern  v.  Hunt,  8  App. 
Div.  s8s.) 

Appeal  by  a  person  not  a  party. — A  person  aggrieved,  who 
is  not  a  party,  but  is  entitled  by  law  to  be  substituted  in  place 
of  a  party,  or  who  has  acquired,  since  the  making  of  the  order, 
or  the  rendering  of  the  judgment  appealed  from,  an  interest 
which  would  have  entitled  him  to  be  so  substituted,  if  it  had 
been  previously  acquired,  may  appeal  as  prescribed  in  chapter 
twelve  of  the  Code  of  Civil  Procedure  for  an  appeal  by  a  party  ; 
but  the  appeal  cannot  be  heard  until  he  has  been  substituted  in 
place  of  the  party  and  if  he  unreasonably  neglects  to  procure 
an  order  of  substitution,  the  appeal  may  be  dismissed  upon 
motion  of  the  respondent.  (Code  of  Civil  Pro.  §  1296.)  This 
provision  of  the  Code  is  made  applicable  to  appeals  to  the 
General  Term  of  the  City   Court    of  New   York  (Id.   §  3190), 
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and  to  appeals  from  a  determination  of  the  General  Term  of  the 
City  Court  of  New  York.  (Id.  §  3192.)  It  does  not  apply  to 
appeals  from  judgments  rendered  by  a  justice  of  the  peace  as 
the  right  of  appeal  is  given  only  to  a  party  aggrieved  (Id. 
§  3045),  nor  does  it  apply  to  appeals  from  the  determinations  of 
inferior  courts  to  which  the  provisions  of  the  Code  regulating 
appeals  from  judgments  of  a  justice  of  the  peace  are  made 
applicable  (See  ante  p.  130),  unless  by  force  of  some  special  clause 
in  the  statute  giving  the  right  of  appeal. 

Section  1296  of  the  Code  contemplates  cases  mainly,  if  not 
exclusively,  where  the  pa»ty  to  the  record  is  merely  a  nominal 
one  and  the  real  party  in  interest  is  the  one  aggrieved  because 
he  is  the  real  party ;  or  where  since  the  judgment  or  order  there 
has  been  by  death  or  in  some  other  way  a  devolution  of  the 
entire  interests  or  property  involved  in  the  litigation  to  some  other 
person  who  has  thus  become  the  party  aggrieved.  {Ross  v.  Wigg, 
100  N.  Y.  243.)  It  was  intended  to  apply  only  to  those  persons 
who  upon  the  record  have  no  apparent  connection  with  the 
case.  It  does  not  apply  to  the  class  of  persons  already  noticed, 
who,  though  not  parties  to  the  action,  are  so  far  parties  to  an 
order  made  therein  as  to  entitle  them  to  appeal  therefrom. 
\Hobart  v.  Hobart,  23  Hun.  484,  485.) 

Before  a  person  can  claim  the  right  to  appeal  under  the 
section  cited,  he  must  not  only  Ije  aggrieved,  but  he  must  be 
entitled  to  be  substituted.  Before  he  can  be  said  to  be  aggrieved 
within  the  meaning  of  the  section,  the  adjudication  of  which  he 
complains  must  have  a  binding  force  against  his  rights,  his 
person,  or  his  property.  The  fact  that  the  adjudication  may 
remotely  or  contingently  affect  interests  which  he  represents 
does  not  give  him  the  right  to  appeal.  (Rjoss  v.  Wigg,  100  N.  Y. 

243-) 

The  Code  recognizes  the  possibility  of  a  transfer  of  inter. 

est   during   the  pendency  of    an    action,  either  by  act  of    the 

party  or  operation  of    law,  and    authorizes  the  substitution  of 

the    transferee  in  the  place  of    the    party  whose    interest    has 

been   thus  transferred   (see  Code  of  Civil  Pro.  §§756-766,  1522, 

1523);    and  also  authorizes  a  transfer  of  an  interest  after  it  has 

been   merged   in  a  judgment.     (Id.  §  191 3.)     The   person    thus 

entitled  to  be  substituted  may  appeal,  and  afterward    procure 
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substitution.  Thus  a  receiver  of  an  insolvent  national  bank  may 
appeal  from  a  judgment  recovered  against  the  bank  (see  Claflinv. 
Farmers  &  Citizen^  Bank,  54  Barb.  228),  though  under  the 
former  practice  it  was  held  that  he  must  obtain  an  order  of  sub- 
stitution before  appealing.  {Tracy  v.  First  National  Bank  of 
Selma,  37  N.  Y.  523.) 

An  appeal  from  an  order  or  decree  of  a  surrogate  by  a  per- 
son not  a  party  to  the  proceeding  in  which  it  was  made  or  ren- 
dered, is  expressly  authorized  by  the  Code.  It  provides  that  "a 
creditor  of  or  person  interested  in,  the  estate  or  fund  affected 
by  the  decree  or  order,  who  was  not  a  party  to  the  special 
proceeding,  but  was  entitled  by  law  to  be  heard  therein  upon 
his  application;  or  who  has  acquired  since  the  decree  or  order 
was  made  a  right  or  interest  which  would  have  entitled  him  to 
be  heard  if  it  had  been  previously  acquired,  may  intervene  and 
appeal  as  prescribed  in  this  article.  The  facts  which  entitle  such 
person  to  appeal  must  be  shown  by  an  affidavit',  which  must 
be  filed,  and  a  copy  thereof  served  with  the  notice  of  appeal." 
(Code  of  Civil  Pro.  §  2569.)  A  "person  interested"  within  the 
meaning  of  this  provision,  includes  every  person  entitled  either 
absolutely  or  contingently,  to  share  in  the  estate  or  the  proceeds 
thereof,  or  in  the  fund,  as  husband,  wife,  legatee,  next  of  kin,  heir, 
devisee,  assig.iee,  grantee  or  otherwise,  except  as  a  creditor.  (Id. 
§  2514,  subd.  II.)  The  Code  specifies  the  persons  or  classes  of 
persons  who  must  be  cited  to  appear  in  a  proceeding  for  the 
probate  of  a  will  (Id,  §  2615),  or  upon  a  proceeding  for  the  pro- 
bate of  heirship  (Id.  §§2654,  2655),  or  in  a  proceeding  to  obtain 
letters  of  administration  (Id.  §§  2662,  2663),  or  in  a  proceeding 
to  obtain  ancillary  letters  testamentary,  or  ancillary  letters  of 
administration  (Id.  §  2698),  or  in  a  proceeding  for  an  accounting 
by  an  executor  or  administrator  (Id.  §§  2726,  2728,  2729),  or  in  a 
proceeding  for  the  disposition  of  the  real  property  of  a  decedent 
for  the  payment  of  his  debts  and  funeral  expenses  (Id.  §  2754), 
and  also  specifies  the  persons,  or  classes  of  persons,  who,  though 
not  cited,  may  nevertheless  appear  and  become  parties  to  the 
proceeding.  (Id.  §§  2617,  2655,  2665,  2698,  2731.  2755  )  Any 
person  not  cited  to  appear  upon  the  hearing  of  such  proceeding, 
and  who,  thou^^h  entitled  to  appear  and  be  heard,  under  some 
one  of  the  sectioni  last  cited,  did  not  avail  himself  of  his  privilege, 
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"may  nevertheless  appeal  from  an  order  or  decree  made  or  ren- 
dered in  such  proceeding  under  the  authority  of  section  2569  of 
the  Code;  and  any  person  who,  since  the  decree  or  order  was 
made  or  rendered,  has  acquired  a  right  or  interest  which  would 
have  entitled  him  to  be  heard  if  it  had  previously  been  acquired, 
has  the  same  right. 

The  provisions  of  the  Code  giving  the  right  to  persons  not 
cited  to  appear  and  become  parties  to  proceedings  in  a  Surro- 
gate's Court,  though  new  in  the  sense  of  conferring  a  statutory 
right,  are  in  most  instances  merely  statements  of  the  law  as  pre- 
viously declared  by  the  courts  (see  Lafferty  v.  Lafferty,  5  Redf. 
326;  Bogardus  v.  Clark,  4  Paige,  623,  626;  BootA  v.  Kitchen,  7 
Hun,  260);  and  it  was  held  before  the  enactment  of  section  2569 
of  the  Code,  that  a  legatee  or  devisee  named  in  a  will,  though 
not  a  party  to  the  probate  proceedings,  could  appeal  from  a 
decree  of  the  surrogate  refusing  probate,  without  first  obtaining 
leave  of  the  court  (Lewis  w.  Jones.  50  Barb.  645,  673.  See  Marvin 
V.  Marvin,  11  Abb.  N.  S.  97);  and  that  a  purchaser  at  an  admin- 
istrator's sale  of  real  estate,  who  had  complied  with  the  terms  of 
sale  might  appeal  from  an  order  of  the  surrogate  vacating  the 
sale.     {Delaplaine  v.  Lawrence,  10  Paige,  602;  5.  C,  3  N.  Y.  301.) 

Appeal  after  death  of  adverse  party. — Where  the  adverse 
party  has  died  since  the  making  of  the  order  or  the  rendering  of 
the  judgment  appealed  from,  or  where  the  judgment  appealed 
from  was  rendered  after  his  death  in  a  case  prescribed  by  law  (see 
Code  of  Civil  Pro,  §§  763-766),  an  appeal  may  be  taken  as  if  he 
was  living,  but  it  cannot  be  hea  d,  until  the  heir,  devisee,  execu- 
tor or  administrator,  as  the  case  requires,  has  been  substituted  as 
the  respondent.  (Id.  §  1297.  See  Matter  of  Beckwith,  87  N.  Y. 
503;  90  N.  Y.  667.) 

Appeals  in  forma  pauperis — An  order  allowing  a  person  to 
sue  or  defend  as  a  poor  person  does  not  authorize  him  to  take  or 
maintain  an  appeal  as  a  poor  person;  but  when  an  appeal  is  taken 
by  the  adverse  party,  the  order  is  applicable  in  favor  of  the 
petitioner  as  respondent  in  the  appeal.  (Code  of  Civil  Pro. 
§  466.)  The  rule  was  the  same  before  the  enactment  of  the 
present  Code.     (See  Ostrander  v.  Harper,  14  How.  16.) 
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This  section  does  not  prevent  a  plaintiff,  who  sues  as  a  poor 
person,  from  appealing  from  a  judgment  rendered  against  him; 
but  the  privilege  of  litigating  as  a  poor  person  will  not  apply  to 
an  appeal  so  taken.     {Morse  v.  City  of  Troy,  38  Hun,  301.) 

Title  of  the  cause  and  designation  of  the  parties  on 
appeal — The  party  or  person  appealing  is  designated  as  the 
appellant,  and  the  adverse  party  as  the  respondent.  After  an 
appeal  has  been  taken  to  another  court,  the  name  of  the  appellate 
court  must  be  substituted  for  that  of  the  court  below,  in  the  title 
of  the  action  or  special  proceeding,  and  in  any  case,  the  name  of 
the  county  if  it  is  mentioned  may  be  omitted;  otherwise  the  title 
shall  not  be  changed  in  consequence  of  the  appeal.  (Code  of 
Civil  Pro.  §  1295.  See  Willey  v.  Shaver,  i  N.  Y.  Sup.  Ct. 
[T.  &  C]  324-328.) 

Where  the  appellant  is  not  a  party  to  the  order,  judgment, 
or  decree  from  which  the  appeal  is  taken,  he  may  nevertheless 
appeal  in  the  name  of  the  party  of  record  (See  Ward  v.  Reynolds, 
25  Hun,  385),  and  after  procuring  an  order  of  substitution,  may 
continue  the  appeal  in  his  own  name.  But  if  a  person  entitled 
to  be  substituted  in  place  of  a  party  brings  an  appeal  in  his  own 
name,  the  error,  if  any,  may  be  cured  at  any  time  by  amend- 
ment, and  furnishes  no  ground  for  a  motion  to  dismiss  the  appeal. 
(McLac/ilm  V.  JBreU,  2y  Hun,  18.)  Where  an  appeal  is  taken 
from  an  order  by  a  person  not  a  party  to  the  action,  and  not 
entitled  to  be  substituted  therein,  but  so  far  a  party  to  the  order 
as  to  be  entitled  to  appeal  therefrom  {See  ante,  p.  138),  as  where 
a  referee  in  partition  appeals  from  an  order  depriving  him  of  his 
legal  fees,  it  seems  to  be  the  proper  practice  to  designate  both 
plaintiff  and  defendant  as  respondents,  and  the  person  appealing 
as  appellant,  in  entitling  the  papers  on  appeal.  (See  Hobart  v. 
Hobart,  86  N.  Y.  636.) 
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SECTION  II. 

'  Who  Should  be  Made  Parties  to  the  Appeal. 

Although  the  title  to  afi  ac'Jon  remains  substantially  the 
same  after  the  appeal  is  taken,  the  parties  to  the  appeal  are 
really  the  appellants  and  those  parties  to  the  action,  whether 
plaintiff  or  defendant,  who  have  an  interest  in  sustaining  the 
judgment  or  order  appealed  from,  {Hiscock  v.  Phelps,  6  Lans. 
105;  Cotes  V.  Carroll,  28  How.  436.)  A  party  to  an  order 
appealed  from  who  has  an  interest  adverse  to  the  reversal  of  the 
order  is  a  necessary  party  to  the  appeal,  although  he  is  not  a 
party  of  record.  {Barnes  v.  Stoughton,  6  Hun,  254.)  On  the 
other  hand,  a  person  may  be  a  party  to  the  action,  and  as  such 
may  be  named  in  the  title  of  the  papers  on  appeal,  and  yet  may 
not  be  an  "  adverse  party  "  within  the  meaning  of  the  Code  so 
as  to  entitle  him  to  service  of  the  notice  of  appeal.  Thus,  an 
assignee  of  a  portion  of  a  mortgage  who  has  been  made  a  party 
defendant  in  an  action  to  foreclose  it,  who  has  served  no  answer 
on  and  made  no  claim  against  a  co-defendant,  is  not  an  adverse 
party  as  to  such  defendant  so  as  to  require  the  service  of  the 
notice  of  appeal  upon  him.  {Pickersgill  v.  Read,  7  Hun,  636.) 
The  persons  to  be  served  with  a  notice  of  appeal  will  be  con- 
sidered elsewhere. 

On  appeal  from  Surrogate's  Court— The  Code  provides 

that  "  Each  party  to  the  special    proceeding  in   the  Surrogate's 

Court,  and  each  person  not  a  party,  who  has  or  claims  to  have,  in 

the   subject    matter    of   the    decree  or  order,  a  right  or  interest, 

which  is  directly  affected  thereby,  and  which  appears  upon  the 

face  of  the  papers  presented   in   the   Surrogate's   Court,   or  ha§ 

become  manifest  in  the  course  of  the  proceedings  taken  therein^ 

must  be  made  a  party  to  the  appeal.     A  person  not  a  party,  buds 

who  must  be  made  a  party  as  prescribed  in  this  section,  may  ba 

brought  in  by  an  order  of  the    appellate  court   made  after  ^Ije 

appeal  is  taken;  or  the  appeal  may  be  dismissed  on   accountijEn| 

his  absence.     The  appellate  court  may  prescribe  the   modd.  oi 
10 
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bringing  in  such  a  person,  by  publication,  by  personal  service,  or 
otherwise.  But  this  section  does  not  require  a  person  interested, 
but  not  a  party,  to  be  brought  in,  if  he  was  legally  represented, 
or   was   duly   cited,   in   the  court   below."     (Code  of  Civil  Pro. 

§  2573-) 

All  persons  to  whom  sums  are  awarded  by  the  surrogate, 
and  who  are  therefore  interested  in  sustaining  the  decree,  should 
be  made  respondents  to  the  appeal,  although  they  are  not  parties 
of  record.  (Gilchrist  v.  Rea,  9  Paige,  66;  Matter  of  Thompson, 
1 1  Paige,  453;  Jauncey  v.  Rutherford,  9  Paige,  273;  Wilcox  v. 
Smith,  26  Barb.  316.)  Where  a  surrogate  has  made  an  order  in 
proceedings  for  the  probate  of  a  will  directing  the  payment  of  an 
allowance,  in  lieu  of  costs,  to  counsel  for  the  contestants,  such 
counsel  are  proper  parties  to  an  appeal  taken  by  the  executor 
from  the  order,  {feck  v.  Peck,  23  Hun,  312.  See  Gilmanv.  Gil- 
man,  3  Hun,  22,  25.)  The  heirs  at  law,  next  of  kin,  and  legatees 
of  a  testator,  in  addition  to  the  executors,  are  necessary  parties 
to  an  appeal  from  an  order  admitting  a  will  to  probate,  if  inter- 
ested in  sustaining  the  order,  or  any  portion  thereof.  [Giltnan 
v.  Gilman,  35  Barb.  591.)  Heirs  at  law  of  a  decedent,  who  were 
parties  to  a  proceeding  before  a  surrogate  for  the  sale  of  the 
decedent's  lands  for  the  payment  of  his  debts,  who  contested 
claims,  and  are  interested  in  the  disposition  of  the  proceeds  of 
the  sale,  are  necessary  parties  to  an  appeal  by  a  creditor  from  the 
order  of  the  surrogate  as  to  the  allowance  of  his  claim.  {Patter- 
sons. Hamilton,  2b  Hun,  665.)  On  an  appeal  from  an  order 
appointing  a  guardian  it  is  proper,  though  not  absolutely  neces- 
sary, to  make  the  infant  a  party  with  the  guardian.  {Underhill 
V.  Dennis,  9  Paige,  202.)  The  same  rule  applies  to  an  appeal 
from  an  order  refusing  to  appoint  a  guardian.  {Kellinger  v.  Roe, 
7  Paige,  362.) 

On  an  appeal  by  a  creditor  from  an  order  of  the  surrogate  in 
proceedings  for  the  sale  of  the  real  estate  of  a  decedent  for  the 
payment  of  his  debts,  the  appellate  court  cannot  reverse  the 
order  appealed  from  if  the  heirs  of  the  decedent  have  not  been 
made  parties  to  the  appeal,  even  though  it  is  evident  to  the 
appellate  court  that  the  surrogate  erred  as  to  the  rights  of  the 
parties.  (See  Patterson  v.  Hamilton,  26  Hun,  665;  see  also  .grow/t 
V,  Evans,  34  Barb.  594.)     Nor  can  the  appellate  court  give  relief 
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by  permitting  the  appellant  to  bring  in  necessary  parties,  who 
were  parties  to  the  proceeding  in  the  court  below,  if  the  time 
within  which  to  appeal  has  expired.  {Patterson  v.  Hamilton,  26 
Hun,  665.  See  Cotes  v.  Carroll,  28  How.  436.)  It  seems  that 
an  interested  party  may  apply  to  the  appellate  court  to  be  made 
a  respondent,  although  the  time  within  which  he  might  have  taken 
an  appeal  has  expired.  {Coxv.Schermerhorn,\2Yi\xn,^\\,  Sec 
Matter  of  Dun,  i  Dem.  294.) 


SECTION  HI. 
Proceedings  to  bring  in  or  Substitute  Parties. 

Where  a  person,  not  a  party,  has  taken  an  appeal  in  a  case 
authorized  by  section  1296  of  the  Code  {ante,  p.  140),  he  must 
procure  an  order  substituting  him  in  the  place  of  the  party  whose 
right  or  interest  he  has  acquired,  before  his  appeal  can  be  heard, 
and  if  he  unreasonably  neglects  to  procure  the  order,  his  appeal 
may  be  dismissed  upon  the  motion  of  the  respondent.  (Code  of 
Civil  Pro.  §  1296.)  So  where  a  party  appeals  after  the  death  of 
the  adverse  party  (see  ante,  p,  143),  he  must  procure  the  substitu- 
tion of  the  heir,  devisee,  executor,'  or  administrator,  as  the  case 
requires,  as  respondent,  before  his  appeal  can  be  heard.  (Code 
of  Civil  Pro.  §§  1297,  2575.)  And  when  either  party  dies  before 
the  appeal  is  heard,  an  order  must  be  obtained  substituting  the 
proper  person  in  the  place  of  the  deceased  party,  or  the  adverse 
party  may  obtain  an  afifirmance  or  reversal  of  the  judgment  or 
order  appealed  from,  or  a  dismissal  of  the  appeal,  as  the  case 
requires,  on  a  proper  application  to  the  court.  (Id.  §§  1298, 
2575.)  A  person  not  a  party  to  a  special  proceeding  in  a  Surro- 
gate's Court,  but  who  must  be  made  a  party  to  an  appeal  from  a 
decree  or  order  made  threin,  must  be  brought  in  by  an  order  of 
the  appellate  court,  or  the  appeal  may  be  dismissed  on  account 
of  his  absence.     (Id.  §  2573.) 

Wheie  the  appeal  is  from  one  court  to  another,  an  applica- 
tion  for  an  order  of  substitution  must  be  made  to  the  appellate 
court.  (Id.  §§  1299,  2575.)  See  Matter  of  Dun,  i  Dem.  294.) 
Where   personal   service    of   notice  of  application    for   an  order 
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has  been  made  within  the  State  upon  the  proper  representatives 
of  the  decedent,  an  order  for  substitution  may  be  made  upon 
the  application  of  the  surviving  party.  (Code  of  Civil  Pro. 
§  1299.)  The  personal  representatives  of  a  deceased  sole  defend- 
ant, who  died  pending  an  appeal  from  a  judgment  in  his  favor, 
may  move  for  and  obtain  an  order  of  substitution.  (Schuchardt 
V.  Remiers,  28  How.  514.) 

When  an  appeal  has  been  taken  from  an  order  or  decree  of 
a  surrogate  and  it  is  necessary  to  bring  in  a  person  not  a  party, 
the  application  for  an  order  to  that  effect  must  be  made  to  the 
appellate  court.  (Code  of  Civil  Pro.  §2573;  Matter  of  Dun, 
I  Dem,  294.)  The  appellate  court  may  prescribe  the  mode  of 
bringing  in  such  a  person,  by  publication,  by  personal  service  or 
otherwise.     (Code  of  Civil  Pro.  §  2573.) 

Remedy  for  a  failure  to  procure  a  substitution. — Where  a 
person,  not  a  party,  has  taken  an  appeal  and  has  unreasonably 
neglected  to  procure  an  order  of  substitution,  the  remedy  of  the 
adverse  party  is  by  motion  to  dismiss  the  appeal,  (Code  of  Civil 
Pro.,  §  1296.)  The  remedy  is  the  same  where  a  person,  not  a 
party  to  a  proceeding  before  a  surrogate,  is  a  necessary  party  to 
an  appeal  from  a  decree  or  order  made  therein,  and  has  not  been 
brought  in  by  an  order  of  the  appellate  court.  (Id.  §2573.)  So 
where  either  party  to  an  appeal  has  died  before  the  hearing,  and 
an  order  substituting  another  person  in  his  place  has  not  been 
made  within  three  months  after  his  death,  the  court  in  which  the 
appeal  is  pending,  may,  in  its  discretion,  make  an  order  requir- 
ing all  persons  interested  in  the  decedent's  estate  to  show  cause 
before  it  why  the  judgment  or  order  appealed  from  should  not 
be  reversed  or  affirmed,  or  the  appeal  dismissed,  as  the  case 
requires.  The  order  must  specify  a  day  when  cause  is  to  be 
shown,  which  must  not  be  less  than  six  months  after  making  the 
order;  and  it  must  designate  the  mode  of  giving  notice  to  the 
person  interested.  (Id.  §  1298.)  This  order  mayperhaps.be 
made  returnable  at  Special  Term  (See  Brokaw  v.  Brokaw,  5  Week. 
Dig.  267),  but  it  will  be  the  safer  practice  to  make  it  returnable 
at  General  Term.  (See  VanHorne  v.  France,  32  Hun,  504,  505,  «.) 
Upon  the  return  day  of  the  order,  the  moving  party  should 
make  proof  by  affidavit  that  notice  has  been  given  as  required  by. 
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the  order.  Any  person  so  served  with  the  notice  nnay  appear 
and  show  cause  why  the  relief  specified  in  the  order  should  not 
be  granted,  and  may  then  apply  for  and  obtain  an  order  substi- 
tuting him  in  place  of  the  decedent,  upon  such  terms  as  may  be 
just  (Id.);  or  the  court,  upon  the  return  day  of  the  order,  or  at 
a  subsequent  day  appointed  by  the  court,  if  the  proper  person 
has  not  been  substituted,  and  proof  is  made  of  service  of  notice 
as  required  by  the  order,  may  reverse  or  affirm  the  judgment  or 
order  appealed  from,  or  make  such  further  order  in  the  premises 
as  justice  requires.     (Code  of  Civil  Pro.  §  1298.) 

Where  a  party  has  died  after  an  appeal  to  the  Court  of 
Appeals  from  an  order  of  the  Appellate  Division'reversing  a 
judgment,  and  the  legal  representatives  of  the  deceased  party 
are  not  substituted,  the  Court  of  Appeals  will  take  action  as  pre- 
Fcrlbed  in  the  section  last  cited  unless  such  substitution  is  made. 
{Carr  v.  Rischer,  119  N.  Y.  11/.) 


CHAPTER  IX. 
PRELIMINARIES  TO  AN  APPEAL. 

SECTION  I. 

Compelling  the  Entry  of  Judgment. 

No  appeal  can  be  taken  from  a  judgment  until  it  has  been 
entered  and  the  judgment-roll  filed.  An  appeal  taken  before 
such  entry  and  filing  will  be  premature  and  may  be  dismissed 
on  motion.     {^McMahon  v.  Harrison,  5  How.  360.) 

A  judgment  entered  upon  the  direction  of  the  court  upon 
the  trial  of  an  issue  of  fact  cannot  be  reviewed  unless  a  decision 
has  been  signed  and  filed  determining  the  issues  of  fact  and  law. 
If  an  appeal  is  taken  from  a  judgment  entered  upon  a  trial 
before  the  court  without  a  jury,  and  the  record  fails  to  disclose 
any  decision  by  the  court,  the  judgment  may  be  reversed  and 
the  case  sent  back  for  a  new  trial  (Lemien  v.  Lemien,  16  App. 
Div.  264),  or  the  judgment  may  be  set  aside  and  vacated,  and 
the  case  remanded  to  the  Special  Term  for  decision  by  the 
court  who  tried  it  {Reynolds  v.  ^tna  Life  Ins.  Co.,  6  App. 
254;  Hall  V.  Beston,  13  App.  Div.  116;  Putzel  v.  Schulhoff,  25 
Jones  and  Sp.  505  ;  Clason  v.  Baldwin,  36  St.  Rep.  982  ;  Shaffer 
V.  Martin,  20  App.  Div.  304),  or  the  appeal  may  be  dismissed 
with  leave  to  either  party  to  apply  at  Special  Term  for  such 
relief  as  will  enable  a  proper  decision  to  be  filed  and  judgment 
entered  (See  McManus  v.  Palmer,  13  App.  Div.  443),  or  the 
appellate  court  may  refuse  to  consider  the  appeal  and  leave 
the  parties  to  such  remedy  as  the  practice  affords.  {Village  of 
Palmyra  v.  Wynkoop,  53  Hun,  82.)  Nothing  is  gained  by  such 
an  appeal  except  the  chance  that  the  appellate  court  may 
reverse  the  judgment  and  order  a  new  trial.  The  only  certainty 
upon  such  appeal  is,  that  the  judgment  being  irregular,  cannot 
be    affirmed.     (See    Benjamin  v.    Allen,    7    Civil  Pro.    R.  202.) 
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No  appeal  can  be  taken  from  a  judgment  until  it  has  been  entered. 

Ordinarily,  a  party  entitled  to  enter  judgment  is  prompt  to 
avail  himself  of  the  right ;  and  the  efforts  of  the  adverse  party 
are  mainly  directed  to  procuring  a  stay  pending  an  appeal.  But 
if  the  successful  party  refuses  to  enter  the  judgment  or  is  guilty 
of  unreasonable  delay,  and  thereby  prevents  the  adverse  party 
from  taking  an  appeal,  the  latter  may  obtain  relief  by  procuring 
an  order  of  the  trial  court  directing  the  successful  party  to  enter 
judgment.  {McMahon  v.  Harrison,  5  How,  360 ;  Skinner  v.  Quin^ 
43  N.  Y.  99.)  When  a  judgment  has  been  reversed  upon  appeal 
and  a  new  trial  granted,  a  judgment  of  reversal  must  be  entered 
before  an  appeal  can  be  taken  from  the  order  reversing  the 
judgment  and  granting  a  new  trial.  The  judgment  must  be 
made  a  part  of  the  case  on  appeal  from  the  order.  Section  1318 
of  the  Code  of  Civil  Procedure  does  not  dispense  with  the  entry 
of  the  judgment  of  reversal,'  but  by  implication  requires  it. 
{Vernon  v.  Palmer,  67  How.  18.)  If  the  party  obtaining  the  order 
of  reversal  neglects  to  enter  judgment  thereon,  and  the  adverse 
party  desires  to  appeal,  the  latter  should  obtain  an  order  re- 
quiring such  entry.  To  obtain  this  order,  an  application  should 
be  made  at  a  Special  Term  of  the  court  in  which  the  action 
is  pending,  upon  the  usual  notice,  and  upon  an  affidavit 
setting  forth  the  proceedings  had  and  the  neglect  of  the 
adverse  party.  Upon  hearing  of  the  motion  an  order  may  be 
made  directing  the  party  entitled  to  judgment  to  enter  the 
same  within  the  time  specified,  or  if  he  fails  to  do  so,  that 
an  attachment  issue  against  his  attorney.  (See  Skinner  v.  Qiiin, 
43  N.  Y.  99,  loi,  103.)  This  order  should  be  entered  with  the 
clerk,  and  a  certified  copy  of  the  same,  with  notice  of  its  entry, 
should  be  served  upon  the  attorney  for  the  adverse  party.  If 
the  party  so  served  fails  to  enter  the  judgment  within  the  time 
limited  by  the  order,  the  party  desiring  the  appeal  has  his 
remedy  by  proceedings  for  contempt. 
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SECTION  II. 
Compelling  the  Entry  of  an  Order. 

No  appeal  can  be  taken  from  an  order  until  it  has  beerr 
entered  with  the  clerk.  {RidgwHy  v.  Bacon,  68  Hun,  506;  Mat- 
ter of  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  60  N.  Y.  112.)  Although 
the  denial  of  a  motion  for  a  new  trial  may  appear  upon  the  min 
utes  of  the  court,  upon  the  minutes  of  the  clerk,  and  in  the  state- 
ment of  the  case,  and  be  referred  to  as  an  order  in  the  notice  of 
appeal,  yet  the  decision  cannot  be  reviewed  upon  appeal  unless 
embodied  in  a  formal  order  and  duly  entered.  The  statement 
upon  the  record  that  a  motion  for  a  new  trial  was  made  upon 
the  judges  minutes  and  denied,  is  not  equivalent  to  an  order^ 
{Ringlev.  Wallis  Iron  Works,  85  Hun,  279;  Francis -v.  Tilyou,  26 
App.  Div.  340;  Passeyv.  Craighead,  89  Hun,  yQ;  Ehrman  v. 
Rothschild,  23  Hun,  273;  Boos  v.  World  Mut.  Life  Ins  Co.,  64 
N.  Y.  236,  242;  Gibson  v.  Denton,  4  App.  Div.  198.) 

The  Code  provides  that  an  appeal  cannot  be  taken  from  an- 
order  made  by  a  judge  out  of  court,  until  it  is  entered  in  the 
ofifif  e  of  the  proper  clerk.  Where  such  an  order  has  not  been  sa 
entered,  or  the  papers  upon  which  it  was  founded  have  not  been 
filed  in  the  same  clerk's  ofBce,  the  judge  who  made  it,  or,  if  he  is 
absent,  or  unable  or  disqualified  to  act,  a  judge  of  the  court  in  or 
to  which  an  appeal  therefrom  may  be  taken,  must,  upon  the  ap- 
plication of  a  party  or  other  person  entitled  to  take  such  an 
appeal,  make  an  order  requiring  the  omission  to  be  supplied 
within  a  specified  time  after  service  of  a  copy  of  the  order  made 
by  him.  (Code  of  Civil  Pro.,  §  1304.)  This  order  may  be  made 
upon  an  ex  parte  application.  The  motion  should  be  based  upon 
an  affidavit  showing  the  prior  application  to  the  judge  ;  the 
papers  upon  which  the  application  was  made  and  opposed;  the 
making  of  an  o.der  thereon,  stating  generally  its  nature;  that 
such  order  has  not  been  entered  in  the  ofifice  of  the  proper  clerk;. 
or,  if  so  entered,  that  the  papers  upon  which  it  is  founded  have 
not  been  filed  in  such  ofifice,  and  that  the  moving  party  is  thereby 
prevented   from  appealing  therefrom.     If  the   moving  party  is 
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not  a  party  of  record,  and  his  right  to  take  such  appeal  does  not 
otherwise  appear,  enough  should  be  stated  in  the  moving  affidavit 
to  show  at  least  a  presumptive  right  to  appeal,  A  copy  of  this 
order  and  of  the  affidavit  upon  which  it  was  granted  should  be 
served  upon  the  attorney  for  the  adverse  party.  If  such  attorney 
is  dead,  or  has  been  removed,  and  notice  of  the  rehioval  has  been 
served  upon  the  attorney  for  the  party  desiring  to  appeal,  and 
another  attorney  has  not  been  substituted,  or  if  for  any  reason 
service  of  a  copy  of  the  order  upon  th«.proper  attorney  for  the 
adverse  party  cannot  with  due  diligence  be  made  within  the 
State,  the  copy  may  be  served  upon  the  adverse  party,  in  the 
manner  prescribed  by  law  for  serving  it  upon  an  attorney.  If 
personal  service  upon  the  party  cannot  with  due  diligence  be  so 
made  within  the  State,  the  order  may  be  served  upon  him  as 
directed  by  a  judge  of  the  court  in  or  to  which  the  appeal  is  to 
be  taken.     (Code  of  Civil  Pro.,  §§  1302,   1304.) 

Upon  proof  by  affidavit  that  a  copy  of  the  order  has  been 
served,  and  that  the  omission  has  not  been  supplied,  the  same 
judge  may  make,  upon  notice,  an  order  revoking  or  annulling  the 
original  order  from  which  the  party  desires  to  appeal.  (Id. 
§  1304.)  Notice  of  the  application  for  this  order  may  be  served 
in  the  manner  above  pointed  out  for  service  of  the  order  direct- 
ing the  entry.     (Id.) 

The  above  provisions  of  the  Code  do  not  apply  to  orders 
made  by  a  surrogate,  nor  to  the  papers  upon  which  such  orders 
have  been  granted  (Code  of  Civil  Pro.  §  2575),  as  the  law  requires 
the  surrogate  to  enter  all  orders  made  by  him  (Id.  §  2498),  and 
to  file  and  preserve  each  paper  relating  to  a  proceeding  in  his 
court.     (Id.  §  2500.) 


SECTION   III. 

Motion  for  a  New  Trial. 

Reviewr  of  facts  after  trial  by  jury.— Where  a  final  judg- 
ment has  been  rendered  in  the  Supreme  Court,  or  in  the  City 
Court  of  the  city  of  New  York  upon  the  trial  by  a  referee  or 
by  the  court  without    a  jury,  an   appeal  may  be  taken  to  the 
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Appellate  Division  of  the  Supreme  Court,  or  to  the  General 
Term  of  the  City  Court,  as  the  case  may  be,  upon  questions 
of  law,  or  upon  the  facts,  or  both  (Code  of  Civil  Pro.  §  1344, 
subd.  I ;  Id.  §  3188),  and  a  motion  for  a  new  trial  is  not  essen- 
tial to  a  review  of  the  facts  by  the  appellate  court.  But 
where  the  judgment  has  been  rendered  upon  the  verdict  of  a 
jury,  the  statute  allows  an  appeal  from  the  judgment  upon 
questions  of  law  only  (Id.  §  1346,  subd.  2),  and  the  party  is 
precluded  from  obtaining  a  review  upon  the  facts  unless  he  has 
laid  the  foundation  for  such  review  by  a  motion  for  a  new 
trial.  (See  Rogers  v.  King,  66  Barb.  49$  ;  Wright  v.  Hunter, 
46  N.  Y.  409;  Bennett  v.  Matthews,  64  Barb.  410;  National 
State  Bank  v.  Rising,  4  Hun,  793  ;  Boss  v.  World  Mutual  Life  Ins. 
Co.,  64  N.  Y.  236;  Ehrman  v.  Rothschild,  23  Hun,  273;  Fitjs- 
Patricks.  Woodruff,  15  Jones  &  Sp.  436;  Newton  v.  Yale,  15 
Week.  Dig.  33  ;  Ely  v.  Bardin,  12  Week  Dig.  205 ; 
Morehouse  v.  Agricultural  Ins.  Co.,  11  Week.  Dig.  228; 
Murehead  v.  Holden,  7  Civil  Pro.  R.  188;  Olmstead  v. 
Reed,\d.  190,  note  ;  Thurber  w.  Harlem  Bridge,  etc.,  R.  R.  Co., 
60  N.  Y.  236.)  In  such  case,  a  motion  for  a  new  trial  is  an  in- 
dispensable preliminary  to  a  review  upon  questions  of  fact. 
The  party  desiring  to  obtain  a  review  of  the  finding  of  a 
jury  must  make  an  application  to  set  aside  the  verdict  on  the 
evidence  and  for  a  new  trial,  either  to  the  judge  at  the  Trial 
Term,  pursuant  to  section  999  of  the  Code  of  Civil  Procedure, 
or  to  the  court  at  Special  Term  pursuant  to  section  1002  of  that 
act.  Upon  the  hearing  of  the  motion  at  the  Trial  Term  or 
Special  Term,  the  findings  of  the  jury  upon  the  questions  of 
fact  may  be  reviewed,  and  if  the  motion  for  a  new  trial  is  denied, 
an  appeal  from  the  order  may  be  taken  to  the  Appellate 
Division  or  General  Term,  either  independently  or  in  con- 
nection with  an  appeal  from  the  judgment.  Upon  the  hearing  of 
the  appeal  from  the  order  .  the  appellate  court  may  review  the 
facts  (see  Wright  v.  Hunter,  46  N.  Y.  409 ;  Randolph  v.  Loughlin, 
48  N.  Y.  456,  457  ;  Courtney  v.  Baker,  60  N.  Y.  i ;  Harris  v. 
Burdett,  73  N.  Y.  136),  and  make  such  order  as  the  case  requires. 
Upo.i  an  appeal  from  a  judgment  entered  upon  the  verdict  of  a 
jury  and  from  an  order  denying  a  motion  to  set  aside  the  verdict 
and  for  a  new  trial  upon  the  ground  that  the  verdict   is  contrary 
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to  law,  the  whole  case,  upon  the  law  as  well  as  the  facts  will  be 
before  the  appellate  court  for  review,  {Tate  v.  McCormick,  23 
Hun,  218.) 

So  where  specific  questions  of  fact  in  an  equity  case  have 
been  submitted  to  a  jury  under  the  direction  of  a  court  in  a 
case  where  a  jury  trial  is  not  a  matter  of  right,  a  party  aggrieved 
by  any  finding  of  the  jury  should  move  for  a  new  trial  of  the 
question  submitted,  not,  however,  as  a  preliminary  to  an  appeal, 
but  as  a  means  of  obtaining  an  examination  by  the  trial  judge 
of  the  merits  of  the  controversy  submitted  to  the  jury,  and  if 
the  motion  is  denied,  and  judgment  is  rendered  against  the  party 
on  the  final  hearing,  based  either  upon  the  facts  found  by 
the  jury  or  upon  such  facts  and  additional  proof 
introduced,  a  motion  for  a  new  trial  may  then  be  made  at 
Special  Term  upon  a  case  and  exceptions  pursuant  to  section 
1002  of  the  Code  if  such  practice  is  deemed. advisable,  though  it 
seems  that  the  making  of  such  second  application  for  a  new 
trial  is  unnecessary.  (See  Bowen  v.  Becht,  35  Hun,  434;  Anderson 
v.  Carter,  24  App.  Div.  462,  468.)  But  where  a  trial  by  jury  of 
specific  questions  of  fact  arising  upon  the  issues  has  been  claimed 
and  ordered  as  a  matter  of  statutory  or  constitutional  right,  a 
party  aggrieved  by  the  findings  of  the  jury  should  move  for  a 
new  trial  of  the  questions  submitted,  both  for  the  purpose  of 
obtaining  a  re-examination  of  the  merits  upon  the  motion,  and 
as  a  preliminary  to  an  appeal  in  case  the  motion  is  denied.  An 
appeal  upon  the  merits  is  not  prohibited  in  such  case.  (See 
Code  of  Civil  Pro.§  1347,  subd.  2.)  Unless  the  verdict  is  set  aside, 
or  a  new  trial  is  granted,  the  finding  of  the  jury  upon  each 
question     submitted   to    them,   is     conclusive    in     the    action. 

(Id.  §  970.) 

A  motion  for  a  new  trial  is  an  indispensable  preliminary  to 
a  review  by  an  appellate  court  of  the  determination  of  a  jury  to 
which  controverted  questions  of  fact  arising  in  a  special  proceed- 
ing for  the  disposition  of  the  real  property  of  a  decedent  has 
been  submitted    under  the   order   of    the   surrogate.      (See    Id. 

§§2547-2549.) 

A  motion  for  a  new  trial  upon  the  minutes  of  the  court  is 
a  convenient  way  of  presenting  for  review  the  ruling  of  the 
court  dismissing  the  complaint  upon  a  jury  trial.  (See  Code  of 
Civil  Pro.  §  999.) 


CHAPTER  X. 

TAKING  AND  PERFECTING  AN  APPEAL. 

SECTION  I. 
When  the  Appeal  should  be  from  the  Judgment  only. 

When  the  issues  in  an  action  have  been  tried  by  a  referee,  or 
by  the  court  without  a  jury,  and  the  defeated  party  is  satisfied 
with  the  rulings  made  upon  the  trial  and  with  the  orders  made 
before  judgment,  but  is  dissatisfied  with  the  findings  of  fact  or 
conclusions  of  law  contained  in  the  report  or  decision,  he 
should  appeal  from  the  judgment  only,  as  on  such  appeal  he 
can  obtain  all  the  relief  to  which  he  is  entitled.  So  if  the 
party  desires  to  review  only  questions  of  law  arising  upon  excep- 
tions, whether  the  trial  was  by  a  jury,  by  a  referee,  or  by  the 
court  without  a  jury,  an  appeal  from  the  judgment  only  will 
properly  present  these  questions  for  review.  So  where  excep- 
tions have  been  taken,  and  a  motion  for  a  new  trial'  has  been 
made  upon  the  minutes  or  at  Special  Term,  the  unsuccessful 
party  may  waive  any  further  review  upon  the  facts,  and  appeal 
to  the  Appellate  Division  from  the  judgment  only,  and  upon  this 
appeal  review  exceptions  only. 

Where  a  party  desires  to  review  the  determination  of  the 
court  sustaining  or  overruling  a  demurrer,  he  should  await  the 
entry  of  the  interlocutory  judgment  and  appeal  from  the  judg- 
ment only.  Que<-eau  v.  Brown,  63  Hun,  175;  Stokes  v.  Stokes,  76 
Hun,  314;  Mooney  v.  Byrne,  i  App.  Div.  316;  First  Nat.  Bank  of 
Carthage  V.  Eaton,  85  Hun,  106;  Ludwig  v.  Gove,  14  Misc.  233; 
Unckles  V.  Hentz,  19  App.  Div.  165;  Spies  v.  Munroe,  35  App. 
Div.  527;  Sheffield  V.  Murray,  80  Hun,  555;  Douglas  v.  Coonley, 
84  Hun,  is8;  Olinv.  Arendt,  35  App.  Div.  529;  Lee  v.  Tiiiiken, 
8[  Hun,  8[;  Dickv.  Livingstone,  41  Hun,  455;  Ackerly  v.  Osborn, 
13  MiiC.  323-) 
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So  if  it  is  desired  to  review  the  determination  of  the  trial 
court  dismissing  the  plaintiff's  complaint  upon  the  pleadings  and 
opening  of  counsel,  the  appeal  should  be  taken  from  the  judg- 
ment entered  upon  the  order  dismissing  the  complaint  and  not 
from  both  judgment  and  order.  Metropolitan  El.  R.  Co.  v.  John- 
ston, 84  Hun,  83.)  And  if  a  party  desires  to  review  the  ruling  of 
the  trial  judge  denying  a  motion  to  dismiss  the  complaint  and 
appointing  a  referee  to  take  proof  of  certain  facts  and  report 
to  the  court,  he  should  present  his  case  to  the  appellate  court  by 
way  of  appeal  from  the  final  judgment.  And,  generally,  all 
exceptions  to  rulings  made  by  the  trial  judge  upon  the  .trial 
should  be  presented  by  appeal  from  the  final  judgment.  (Cosgriff 
V.  Dewey,  89  Hun,  4;  Dickson  v,  Knapp,  17  App.  Div.  36.) 


SECTION  II. 

When  the  Appeal  should  be  from  the  order  only. 

Dismissal  of  complaint  for  delaying  prosecution. — Where 
an  order  has  been  made  at  Special  Term  dismissing  the  plaintiff's 
complaint  for  delay  in  prosecution,  and  a  judgment  of  dismissal 
has  been  regularly  entered  upon  the  order,  the  plaintiff,  if  he 
desires  to  review  the  action  of  the  court,  should  appeal  from  the 
order  only,  and  if  the  order  is  reversed,  should  then  move  the 
court  at  Special  Term  for  an  order  vacating  the  judgment  on  the 
ground  of  the  reversal  of  the  order  upon  which  it  was  based.  An 
appeal  from  both  the  judgment  and  order  would  be  irregular, 
and  if  so  taken,  the  appeal  from  the  judgment  will  be  dismissed, 
even  if  the  order  be  reversed.  {James  v.  Shea,  2%  Hun,  74.) 
The  proper  practice,  in  case  the  plaintiff  feels  aggrieved  by  the 
dismissal  of  his  complaint  for  delay  in  prosecution,  is  to  appeal 
promptly  from  the  order  of  dismissal,  and  to  stay  the  entry  of 
judgment  pending  the  appeal  by  an  order  of  the  court  or  of  a 
judge  thereof,  as  provided  in  section  1351  of  the  Code  of  Civil 
Procedure. 

Where  judgment  has  been  reversed  and  nev?  trial 
ordered. — Where  a  judgment  from  which  an  appeal  is  taken  is 
reversed  upon  the  appeal  and  a  new  trial  is  granted,  an  appeal 
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cannot  be  taken  from  the  judgment  of  reversal;  but  upon  an 
appeal  from  the  order  granting  a  new  trial,  taken  as  prescribed 
by  law,  the  judgment  of  reversal  must  also  be  reviewed.  (Code 
of  Civil  Pro.  §  1 318.)  But  although  the  appeal  is  from  the 
order  granting  the  new  trial,  judgment  must  be  entered  on  the 
order  of  reversal  before  such  appeal  is  taken,  and  this  judgment 
must  be  made  a  part  of  the  case  on  the  appeal.  {Vernon  v. 
Palmer,  67  How.  18.) 

Order  of  reference. — A  party  aggrieved  by  an  order  of 
reference  should  review  it  by  a  separate  appeal  from  the  order. 
He  cannot  submit  to  the  order  and  proceed  to  a  hearing  on  the 
merits,  take  his  chances  for  a  favorable  decision,  and  then  in  the 
event  of  its  being  adverse  to  him,  attack  the  regularity  of  the 
order  or  the  authority  of  the  court  to  make  it  upon  an  appeal 
from  the  judgment.  {Mills -v.  Stewart,  88  Hun,  503:  Elliott  w. 
Lewis,  16  Hun,  581;  Bloom  v.  Nat.  United  Benefit,  etc.,  Co.,  81 
Hun,  120.)  The  fact  that  the  defeated  party  at  the  hearing 
before  the  referee  objected  to  the  right  of  the  referee  to  proceed 
with  the  trial  under  the  order  because  the  court  had  no  power  to 
make  it,  and  excepted  to  the  ruling  of  the  referee  overruling  the 
objection,  will  not,  on  such  appeal,  counteract  the  effect  ot  not 
appealing  from  the  order  and  of  proceeding  to  trial  under  it.  (Id.) 
But  where  the  order  of  reference  is  legally  a  nullity,  and  an  appeal 
has  been  taken  within  the  prescribed  time  from  the  order,  partici- 
pation in  the  trial  before  the  referee  under  such  objection  and 
ruling  will  not  defeat  the  right  to  review  the  order  of  reference. 
{Reads.  Lozin,  31  Hun,  286.) 


SECTION  HI. 

When  the  Appeal  Should  be  Taken   from  both   Judg- 
ment AND  Order. 

Review  of  intermediate  order  and  final  judgment— A 
party  appealing  from  a  final  judgment  may  always  obtain  a  review 
of  an  intermediate  order,  which  necessarily  affects  the  final  judg- 
ment, and  which  has  not  already  been  reviewed  upon  a  separate 
appeal    therefrom    by   the   cnurt   or  term  of  court  to  which  the 
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appeal  from  the  final  judgment  is  taken,  by  specifying  such  order 
in  his  notice  of  appeal ;  and  his  right  to  such  review  is  not 
afifected  by  the  expiration  of  the  time  within  which  a  separate 
appeal  from  the  order  might  have  been  taken.  (Code  of  Civil 
Pro.  §  1316O  An  intermediate  order  is  one  made  between  the 
commencement  of  the  action  and  the  entry  of  the  final  judgment 
from  which  the  appeal  is  taken.  If  such  order  has  been  errone- 
ously granted  or  denied,  and  no  separate  appeal  has  been  taken 
therefrom,  it  should  be  included  in  the  appeal  taken  from  the 
final  judgment,  as  otherwise  it  cannot  be  reviewed  upon  the 
appeal.     (Code  of  Civil  Pro.  §  1301.) 

Order  granting  or  refusing  a  new  trial— Ordinarily,  a 
party  may  appeal  directly  from  an  order  granting  or  refusing  a 
new  trial  {Voisin  v.  C.  M.  Ins.  Co.,  123  N.  Y.  120;  Whitman  v. 
Johnson,  12  Misc.  23;  i  N.  Y.  Ann.  Cas.  238),  or  may  appeal 
from  the  order  in  connection  with  an  appeal  from  the  judgment. 
But  in  an  equity  case,  where  there  has  been  a  trial  by  jury  of 
specific  questions  of  fact  arising  upon  the  issues  under  an  order 
made  as  prescribed  in  section  971  of  the  Code,  and  a  motion  for 
a  new  trial  of  these  issues  has  been  granted  or  denied,  no  appeal 
upon  the  merits  from  the  order  so  made  can  be  taken  separately 
from  an  appeal  from  the  final  judgment.  (See  Code  of  Civil  Pro. 
§  1347,  subd.  2;  Anderson  v.  Carter,  24  App.  Div.  462.)  The 
sole  purpose  of  the  prohibition  against  appeals  from  orders  grant- 
ing or  refusing  new  trials  "  upon  the  merits  "  in  such  cases  is  to 
prohibit  a  separate  appeal  from  the  order,  and  not  to  place  a 
restriction  upon  the  appellate  court  in  reviewing  the  sufficiency 
and  effect  of  the  evidence.  (Id.)  The  order  denying  the  new 
trial  will  be  reviewed  on  the  appeal  from  the  judgment  as  an 
intermediate  order  if  brought  before  the  court  by  a  proper  refer- 
ence to  it  in  the  notice  of  appeal.  (Id.;  see  Fox  v.  Matthiessen, 
155  N.  Y.  177.) 

An  appeal  to  the  County  Court  from  an  order  of  a  City 
Court  established  by  the  act  for  the  government  of  cities  of  the 
second  class  must  be  taken  in  the  same  manner  as  an  appeal  from 
a  judgment.     (Laws  of  1898,  Ch.  id2,  §  375.) 
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SECTION  IV, 

When  the  Appeal  Should  be  Taken  from  Both  the 
Interlocutory  and  Final  Judgment. 

Upon  an  appeal  from  a  final  judgment,  the  appellant  may 
always  obtain  a  review  of  an  interlocutory  judgment  which 
necessarily  affects  the  final  judgment,  and  which  has  not  already 
been  reviewed  upon  a  separate  appeal  by  the  court  or  term  to 
which  the  appeal  from  the  final  judgment  is  taken,  by  specifying 
such  interlocutory  judgment  in  the  notice  of  appeal.  This  right 
is  not  affected  by  the  expiration  of  the  time  within  which  a 
separate  appeal  from  the  interlocutory  judgment  might  have 
been  taken.  (Code  of  Civil  Pro.  §  1316.)  In  most  cases  an 
appeal  from  both  the  interlocutory  and  the  final  judgment  will 
be  necessary  to  protect  the  rights  of  the  appellant,  for  the  reason 
that  if  the  interlocutory  judgment  is  not  specified  in  the  notice 
of  appeal,  it  cannot  be  reviewed,  and  will  be  taken,  as  far  as  it 
goes,  as  the  settled  law  of  the  case,  and  as  determining  the  rights 
of  the  parties  to  the  appeal.  {Reese  v.  Stnitk,  95  N.  Y.  645; 
Brater  v.  Andrews,  74  Hun,  640;  Dick  v.  Livingston,  41  Hun, 
455;  Patterson  v.  McCunn,  38  Hun,  531.) 

There  are  two  modes  provided  for  the  review  of  interlocutory 
judgments.  One  mode  is  by  a  direct  appeal  from  the  inter- 
locutory judgment  under  section  1349  of  the  Code;  the  other,  by 
an  appeal  from  the  final  judgment  with  a  specification  in  the 
notice  of  appeal  of  an  intention  to  bring  up  the  interlocutory 
judgment  for  review  as  provided  in  section  1316  of  the  Code. 
There  can  be  however,  but  one  examination  of  the  merits  by  the 
Appellate  Division.  {Dick  v.  Livingston,  a,i  Hun,  455.)  Which 
mode  the  appellant  should  adopt  depends  upon  the  circum. 
stances  of  the  particular  case, 

Where  the  defendant's  demurrer  to  the  complaint  has  been 
oveiruled  with  leave  to  withdraw  the  demurrer  and  answer  within 
a  sptcified  time  on  payment  of  costs,  he  is  not  bound  to  answer, 
nor  to  appeal  from  the  interlocutory  judgment  entered  upon  the 
decision  of  the  demurrer,  but  may  reserve   his  appeal   until  final 
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judgment  is  entered,  and  on  appeal  from  that  judgment  bring  up 
the  interlocutory  judgment  for  review  by  a  proper  statement  in 
his  notice  of  appeal.     {Kerr  v.  Dildine,  60  Hun,  315.) 


SECTION  V. 

Mode  of  Taking  an  Appeal  from  a  Determination  Made 
IN  A  Special  Proceeding. 

In  general. — Except  as  otherwise  specially  prescribed  by 
law,  the  provisions  of  the  Code  relating  to  perfecting  an  appeal 
to  the  Appellate  Division  of  the  Supreme  Court  from  an  order, 
to  staying  the  execution  of  the  order  appealed  from,  to  hearing 
the  appeal,  and  to  the  entry  and  enforcement  of  the  order  made 
upon  the  appeal,  apply  to  an  appeal  from  an  order  made  in  a 
special  proceeding,  taken  as  prescribed  in  title  5  of  chapter  12  of 
the  Code  of  Civil  Procedure  (Code  of  Civil  Pro.  §  1360)  ;  and 
except  as  otherwise  expressly  prescribed  by  law,  the  proceedings 
upon  an  appeal  so  taken  are  governed  by  the  provisions  of  the 
Code  and  of  the  general  rules  of  practice  relating  to  an  appeal 
in  an  action.     (Id.  §  1361.) 

Some  of  the  general  provisions  of  the  statute  as  to  the  mode 
of  taking  and  perfecting  an  appeal  in  the  excepted  cases  will  be 
hereafter  noticed. 

Mandamus. — The  Code  provides  that  an  appeal  from  an 
order  granting  a  peremptory  writ  of  mandamus,  where  an  alter- 
native writ  was  not  previously  issued,  must  be  taken  as  from  a 
final  ord^r  made  in  a  special  proceeding;  that  an  appeal  from  a 
final  order  made  upon  an  alternative  mandamus  must  be  taken 
as  an  appeal  from  a  judgment;  and  that  each  provision  of  law 
relating  to  an  appeal  from  a  judgment,  either  to  the  Appellate 
Division  or  to  the  Court  of  Appeals,  is  applicable  thereto.  (Code 
of  Civil  Pro.  §  2087.) 

It  will  be  seen  that  there  is  a  distinction  made  between  pro- 
ceedings where  an  alternative  writ  is  first  issued  and  then  a  per- 
emptory writ,  and  those  in  which  a  peremptory  writ  is  issued  in 
the  first  instance.     In  the  latter  case  the  appeal  is  to  be  taken  as 
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from  a  final  order  made  in  a  special  proceeding,  first  under  sec- 
tion 135610  the  Appellate  Division,  then  under  subdivision  i  of 
section  190  to  the  Court  of  Appeals.  But  when  an  alternative 
writ  is  first  Issued  and  then  a  peremptory  writ,  the  appeal  is  to 
be  taken  as  from  a  judgment.     (People  v.  Spicer,  34  Hun,  584.) 

Arbitration. — The  Code  provides  that  an  appeal  may  be 
taken  from  an  order  vacating  an  award  of  arbitrators,  or  from  a 
judgment  entered  upon  an  award,  as  from  an  order  or  judgment 
in  an  action ;  and  that  the  proc  edings  upon  such  an  appeal, 
including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  governed  by  the  provisions  of  chapter  tw.'lfth  of 
that   act  so  far   as  they  are  applicable.     (Code  of   Civil  Pro. 

§2j8l.) 

Certiorari. — An  appeal  from  an  order,  judgment  or  deter- 
mination made  upon  a  proceeding  to  review  and  correct  an 
illegal,  erroneous  or  unequal  assessment  by  certiorari  under  the 
act  of  1880,  may  be  taken  as  from  an  order,  and  must  be  heard 
and  determined  in  like  manner.     (Laws  of  1880,  chap.  269,  §  7.) 

Proceedings  against  animals  straying  — An  appeal  from 
an  order  determining  a  claim  for  surplus  moneys  upon  a  sale  of 
animals  seized  while  straying  upon  the  highway,  etc.,  may  be 
taken  to  the  County  Court  as  from  a  judgment  of  a  justice  in  an 
action  to  recover  a  sum  equal  to  the  claim  ;  and  the  proceedings 
thereupon  are  the  same,  except  that  an  undertaking  is  not  neces- 
sary for  any  purpose.     (Code  of  Civil  Pro.  §  3095.) 

An  appeal  from  an  order  made  upon  the  demand  by  the 
owner  for  the  possession  of  animals  seized  while  straying  upon 
the  highway,  etc.,  must  be  taken  in  like  manner  as  an  appeal 
from  A  judgment  of  the  justice  in  action  to  recover  a  chattel 
(Id  §3io^j;  '^"'i  "^'i  appeal  from  a  final  order  in  a  proceeding 
agai  I.  -trays  may  be  taken  in  like  manner  as  an  appeal  from  a 
ju  ..  nt  of  the  justice  in  an  action  to  recover  a  sum  of  money 
eq   .11  10  the  value  of  the  animal  or  animals.     (Id.  §  3104) 

Summary  proceedings. — An  appeal  may  be  taken  from  a 
final    order  made  in  a  proceeding  to  recover  the  possession  of 
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lands,  to  the  same  court,  within  the  same  time,  and  in  the  same 
manner  as  where  an  appeal  is  taken  from  a  judgment  rendered  in 
the  court  of  which  the  judge  or  justice  is  the  presiding  ofiScer, 
and  with  like  effect,  except  that  the  issuing  or  execution  of  the 
warrant  cannot  be  stayed  by  such  appeal,  or  by  the  giving  of  an 
undertaking  thereon,  otherwise  than  as  prescribed  in  section 
2262  of  the  Code,  and  except,  also,  that  an  appeal  cannot  be 
taken  to  the  Court  of  Appeals  from  the  final  determination  of 
the  Appellate  Division  of  the  Supreme  Court  upon  such  appeal 
unless  the  latter  court  by  an  order  made  at  ths  term  of  the 
Appellate  Division  where  the  final  order  is  made,  or  the  next 
term  thereafter,  allows  it  to  be  taken.  (Code  of  Civil  Pro.  §^2260, 
2261.) 

No  new  trial  can  be  had  in  a  County  Court  upon  an  appeal 
thereto  from  a  final  order  made  by  a  justice  of  the  peace  in  a 
summary  proceeding  to  recover  possession  of  lands.  The  anpeal 
must  be  heard  in  the  appellate  court  as  an  argument.  (Brown 
V.  Cassaday,  34  Hun,  55.) 

Assignments  for  the  benefit  of  creditors. — All  orders  and 
decrees  in  a  proceeding  under  the  "  General  Assignment  Act" 
may  be  appealed  from  the  same  as  like  orders  or  decrees  of  the 
County  Court  in  an  original  action  brought  therein.  (Laws  of 
1877,  ch.  466,  §  22.)  If  the  appeal  is  from  a  decree  of  the  county 
judge  made  upon  the  final  accounting  of  the  assignee,  it  should 
be  taken  and  perfected  as  if  it  were  from  a  judgment  of  the 
County  Court.     (See  Matter  of  Beckwith,  15  Hun,  326.) 

SECTION  VI. 

Time  within  which  to  Appeal. 

To  Court  of  Appeals. — An  appeal  to  the  Court  of  Appeals 
from  a  fi.ial  judgment  must  be  taken  within  one  year  after  final 
judgment  is  entered  upon  the  diterminaiion  of  the  Appellate 
Division  of  the  court  below,  and  the  judgment-roll  filed.  (Code  of 
Civil  Pro.  §  1325.)  An  appeal  to  the  Court  of  Appeals  from  an 
order  must  be  taken  within  sixty  days  after  service,  upon  the 
attorney  for  the  appellant,  of  a  copy  of  the  order  appealed  from 
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and  a  written  notice  of  the  entry  thereof.  (Id.)  The  section 
above  cited  is  controlling  as  to  the  time  in  which  the  appeal  must 
be  taken  when  the  right  to  appeal  exists  at  the  time  when  the 
order  and  notice  are  served.  But  sections  190  and  191  authorize 
an  appeal  from  a  determination  not  otherwise  appealable  when 
the  Appellate  Division  has  made  the  proper  order  allowing  it.  In 
such  cases  the  right  to  appeal  does  not  become  absolute  until 
such  order  has  been  made,  and  the  sixty  days  within  which  such 
appeal  must  be.  taken  under  section  1325  of  the  Code  of  Civil 
Procedure  does  not  coinnence  to  run  until  the  order  allowing 
the  appeal  is  granted.  {Porter  v.  International  Bridge  Co.,  163 
N.  Y.  79;  Steamship  Richmond  Hill  Co.  v.  Seagar,  160  N.  Y.  312; 
7  N.  Y.  Ann.  Cas.  125.     And  see  Lane  v.  Wheeler,  loi  N.  Y.  17.) 

To  the  Appellate  Division  of  the  Supreme  Court. — An 
appeal  to  the  Appellate  Division  of  the  Supreme  Court  from  a 
judgment  or  order  of  the  Trial  Term  or  Special  Term  of  the 
Supreme  Court  must  be  taken  within  thirty  days  after  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
or  order  appealed  from  and  a  written  notice  of  the  entry  thereof. 
(Code  of  Civil  Pro.  §  135 1.) 

An  appeal  to  the  Appellate  Division  from  an  order  or  judg- 
ment of  the  Court  of  Claims  must  be  taken  within  thirty  days 
after  the  entry  and  service  of  the  order  or  .the  service  by  the 
clerk  of  a  certified  copy  of  the  judgment.     (Id.  §  276.) 

An  appeal  to  the  Supreme  Court  from  the  judgment  of  an 
inferior  court  as  prescribed  in  section  1340  of  the  Code,  must  be 
taken  within  thirty  days  after  service  upon  the  attorney  for  the 
appellant  of  a  copy  of  the  judgment  and  written  notice  of  the 
entry  thereof.  (Id.  §  1341.)  An  appeal  to  the  Supreme  Court 
from  an  order  affecting  a  substantial  right,  made  by  a  court  or  a 
judge  in  an  action  brought  in  or  taken  by  appeal  to  an  inferior 
coi.rt  specified  in  section  1340  of  the  Code  must  be  taken  within 
sixty  days  after  service  upon  the  attorney  for  the  appellant 
of  a  copy  of  the  order  and  written  notice  of  the  entry  thereof. 

(Id.  §1343) 

An  appeal  to  the  Appellate  Division  of  the  Supreme  Court 
from  a  Surrogate's  Court  by  a  party,  must  be  taken  within  thirty 
days  after  the  service  upon  the  appellant,  or  upon  the  attorney. 
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if  any,  who  appeared  for  him,  in  a  Surrogate's  Court  of  a  copy 
of  the  decree  or  order  from  which  the  appeal  is  taken,  and  a 
written  notice  of  the  entry  thereof.  (Code  of  Civil  Pro.  §  2572  ) 
An  appeal  by  a  person  who  is  not  a  party  (see  Id.  §  2569),  must 
be  taken  within  three  months  after  the  entry  of  the  decree  or 
order,  unless  the  appellant's  title  was  acquired  by  means  of  an 
assignment  or  conveyance  from  a  party,  in  which  case  the  appeal 
must  be  taken  within  the  time  limited  for  the  taking  thereof  by 
the  assignor  or  grantor.     (Id.  §  2572.) 

An  appeal  to  the  Appellate  Division  of  the  Supreme  Court 
from  an  order  granting  or  refusing  a  new  trial  after  the  trial  by  a 
jury  of  a  controverted  question  of  fact  in  a  proceeding  for  the 
disposition  of  the  real  property  of  a  decedent,  must  be  taken 
within  ten  days  after  the  service  upon  the  attorney  for  the 
appellant  of  the  order  appealed  from  and  of  written  notice  of  the 
entry  thereof.     (Code  of  Civil  Pro.  §  2547.) 

An  appeal  to  the  Appellate  Division  from  an  order  made  in 
a  special  proceeding  must  be  taken  within  thirty  days  after 
service  of  a  copy  of  the  final  order  from  which  it  is  taken,  with  a 
written  notice  of  the  entry  thereof  upon  the  appellant;  or  if  he 
appeared  upon  the  hearing  by  an  attorney  at  law  or  an  attorney 
ill  fact,  upon  the  person  who  so  appeared  for  him.    (Id.  §  1359.) 

An  appeal  may  be  taken  to  the  Appellate  Division  of  the 
Supreme  Court  from  the  final  order  made  in  proceedings  under 
the  Condemnation  Law  within  thirty  days  after  the  service  upon 
the  attorney  for  the  appellant  of  a  copy  of  the  order  appealed 
from  and  a  written  notice  of  the  entry  thereof.  (Id.  §§  135 1, 
337S-)  If  ^  trial  has  been  had  and  judgment  entered  in  favor  of 
the  defendant,  the  plaintiff  may  appeal  to  the  Appellate  Division 
of  the  Supreme  Court  within  thirty  days  after  service  upon  the 
attorney  for  the  appellant  of  a  copy  of  the  judgment  appealed 
from  and  a  written  notice  of  the  entry  thereof.     (Id.  §3376.) 

An  appeal  from  an  order  made  in  proceedings  supplementary 
to  an  execution  issued  out  of  a  County  Court  may  be  taken  in 
like  manner  as  if  the  order  was  made  in  an  action  brought  in  the 
same  court.  (Code  of  Civil  Pro.  §  2433;  and  see  Weaver  v. 
Brydges,  85  Hun,  503.) 

The  decision  made  by  the  justice  or  referee  upon  the  trial 
of  the  issues  in  a  proceeding  to  enforce  a  lien  upon  a  vessel  may 
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be  reviewer)  as  in  a  civil  action  in  a  court  of  record.  (Code  of 
Civil  Pro.  §  3431.) 

An  appeal  from  a  final  order  made  in  summary  proceedings 
to  recover  the  possession  of  lands  may  be  taken  in  the  same 
time  as  where  an  appeal  is  taken  from  a  judgment  rendered  in 
the  court  of  which  the  judge  or  justice  is  the  presiding  officer.) 
(Id.  §  3360.) 

An  appeal  from  an  order  granting  a  peremptory  writ  of 
mandamus  where  an  alternative  writ  was  not  previously  issued, 
must  be  taken  as  from  a  final  order  made  in  a  special  proceeding. 
An  appeal  from  a  final  order  made  upon  an  alternative  man- 
damus must  be  taken  as  upon  an  appeal  from  a  judgment.- (Code 
of  Civil  Pro.  §  2087.) 

An  appeal  from  a  final  order  discharging  a  prisoner  upon 
his  giving  bail  in  a  proceeding  instituted  by  writ  of  habeas 
corpus  may  be  taken  before  bail  is  given.     (Id.  §  2058.) 

An  appeal  from  an  order  vacating  an  award  of  arbitrators 
or  from  a  judgment  entered  upon  such  award  is  taken  as  from 
an  order  or  judgment  in  an  action.     (Id.  §  2366.) 

To  or  from  the  General  Term  of  the  City  Court  of  the 
city  of  New  York. — An  appeal  to  the  Supreme  Court  from  a 
judgment  or  order  of  the  City  Court  of  the  city  of  New 
York  must  be  taken  within  twenty  days  after  service  of  a  copy 
of  the  judgment  or  order  appealed  from  and  a  written  notice 
of  the  entry  thereof.     (Id.  §  3193.) 

An  appeal  to  the  General  Term  of  the  City  Court  from  a 
final  judgment  of  the  same  court  must  be  taken  within  thirty 
days  after  service  upon  the  attorney  for  the  appellant  of  a 
copy  of  the  judgment  appealed  from  and  a  written  notice  of 
the  entry  thereof.  (Id.  §§  1351,  3190.)  An  appeal  to  the 
General  Term  of  the  City  Court  of  the  city  of  New  York  from 
an  interlocutory  judgment  rendered,  or  an  order  made  in  an 
action,  at  a  Special  Term  or  a  Trial  Term  thereof,  or  an  order 
made  by  a  judge  thereof  out  of  court,  must  be  taken  within 
ten  days  after  service  of  a  copy  of  the  judgment  or  order 
appealed  from,  and  a  written  notice  of  the  entry  thereof.  (Id. 
§  3190.)     It   would  seem  that  an  appeal  from  an  order  of  the 
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City  Court  made  in  a  special  proceeding  may  be   taken    within 
the  time  limited  for  an  appeal  from  a  judgment.      (See  §  3190.) 

From  the  Municipal  Court  of  the  city  of  New  York. — 
An  appeal  from  a  judgment  of  the  Municipal  Court  of  the  city 
of  New  York  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  in  the  docket  of  the  justice.  (Laws  of  1897, 
ch.  378,  §  1367;  Code  of  Civil  Pro.  §  3046.) 

Appeals  from  the  Municipal  Court  of  Buffalo.  —  The 
statute  in  respect  to  appeals  from  judgments  of  the  Municipal 
Court  of  Buffalo  is  in  some  respects  peculiar.  It  provides  as  follows: 
"Appeals  may  be  had  from  judgments  of  said  court  to  the  Supreme 
Court,  Erie  County,  in  the  same  cases,  in  the  same  manner, 
and  with  like  effect  as  appeals  are  now  had  by  law  to  the 
County  Court  from  judgments  obtained  in  justices'  courts, 
except  where  an  undertaking  has  been  given  it  shall  not  be 
necessary,  when  such  appeal  is  taken  to  deposit  with  the  clerk 
of  said  court  the  statutory  costs  provided  for  by  this  act,  and 
except  that  in  case  of  an  appeal  where  a  new  trial  is  not  demanded 
the  appellant  shall  have  the  right  to  appeal  to  the  Special  Term 
or  to  the  Appellate  Division  of  the  said  Supreme  Court  upon 
complying  with  the  rules  of  said  courts  but  shall  specify  his 
election  in  the  notice  of  appeal.  An  appeal  may  be  taken 
from  a  judgment  of  the  Special  Term  to  the  Appellate  Division. 
But  the  appellate  court  may  in  its  discretion,  set  aside  the  judg- 
ment appealed  from,  or  stay  proceedings  thereunder,  and  by 
order  direct  a  new  trial  before  said  Municipal  Court  at  such 
time  specified  in  said  order,  and  upon  such  terms  as  it  deems 
proper."  (Laws  of  1898,  ch.  loi,  §2.)  It  would  seem  that  the 
twenty  day  limit  of  the  County  Court  would  apply  to  an  appeal 
so  taken. 

To  County  Court  from  inferior  court — An  appeal  from  a 
judgment  rendered  by  a  justice  of  the  peace,  must  be  taken  within 
twenty  days  after  theentry  of  the  judgment  in  the  justice's  docket; 
except  that  where  a  defendant  appeals  from  a  judgment  rendered 
in  an  action  wherein  he  did  not  appear,  and  the  summons  was 
not  personally  served  upon  him,  the  appeal  may  be  taken  within 
twenty  days  after  the  personal  service  upon  him,  on  the  part  of 
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the  plaintiff,  of  written  notice  of  the  entry  of  the  judgment,  but 
not  after  the  expiration  of  five  years  from  the  entry  of  the  judg- 
ment.    (Code  of  Civil  Pro.  §  3046.) 

An  appeal  may  be  taken  from  any  judgment  rendered  in  a 
City  Court  of  a  city  of  the  second  class,  to  the  County  Court  of 
the  county  in  which  the  city  is  located,  in  the  same  manner  and 
with  like  effect  as  appeals  are  taken  from  judgments  obtained  in 
justices'  courts,  except  as  otherwise  specially  provided  in  the 
statute  giving  the  right  of  appeal.  An  appeal  may  also  be  taken 
to  the  same  court  from  an  order  granting  a  motion  for  a  new 
trial.  Such  appeal  must  be  taken  within  ten  days  after  service 
of  the  order  appealed  from  and  notice  of  the  entry  thereof.  It 
must  be  taken  in  the  same  manner  as  an  appeal  from  a  judgment, 
and  all  subsequent  proceedings  therein  must  conform  as  near  as 
may  be  to  such  appeal.  (Laws  of  1898,  Ch.  182,  §375;  Laws  of 
1900,  Ch.  259,  §18;  Laws  of  1898,  Ch.  312,  §  14,  as  amended  by 
Laws  of  1899,  Ch.  590.  §  6.)  An  appeal  from  an  order  granting 
or  denying  a  motion  for  a  new  trial  made  in  the  Municipal  Court 
of  the  city  of  Syracuse,  must  be  taken  within  three  days  of  the 
making  of  the  order  appealed  from.  (Laws  of  1892,  Ch.  342, 
§  22,  as  amended  by  Laws  of  1900,  Ch.  337,  §  6.)  The  act  creat- 
ing the  City  Court  of  Binghamton  provides  that  "  Appeals  may 
be  taken  to  the  County  Court  from  judgments  rendered  in  .said 
City  Court  the  same  as  from  judgments  rendered  by  justices  of 
the  peace.  Appeals  may  also  be  taken  to  the  County  Court 
from  an  order  of  the  city  judge  on  an  application  to  open  a 
default  made  as  in  section  twenty-one  of  this  act  provided,  and 
the  time  within  which  such  appeals  may  be  taken,  and  the 
practice  thereon,  shall  be  the  same  as  apply  to  appeals  from  a 
judgment  of  a  justice  of  the  peace,  the  affidavits  read  on  such 
application  constituting  for  the  purpose  of  such  appeal,  a  part 
of  the  return  of  the  city  judge."     (Laws  of   1899,  Ch.  337,  g  20.) 

The  act  creating  City  Courts  in  cities  of  the  second  class 
provides  that  an  appeal  may  be  taken  to  the  County  Court  from 
an  order  of  the  City  Court  adjudging  a  person  in  contempt,  and 
that  such  appeal  must  be  taken  in  the  same  manner  as  an  appeal 
from  a  judgment.  (Laws  of  1898,  Ch.  182,  §§  374,  375.)  Thei 
City  Courts  referred  to  include  what  were  formerly  known  as  the' 
City  Court  of  Albany,  the  Justices'  Court  of  Troy,  the  Municipal 
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Court  of  the  city  of  Syracuse,  and  the  Municipal   Court  of  the 
city  of  Rochester.     (Id.  §  380.) 

In  proceeding  in  respect  to  strays  upon  highways,  an  appeal 
from  an  order  determining  a  claim  to  surplus  money,  arising 
from  the  sale  of  the  animals  (Code  of  Civil  Pro.  §  3095);  or  from 
a  final  order  in  the  proceeding  (Id.  §  3104),  may  be  taken  within 
ten  days  after  the  order  is  made.  An  appeal  from  an  order  made 
upon  a  demand  for  the  possession  of  the  animals  may  be  taken 
at  any  time  before  the  final  order  in  the  special  proceeding  is 
made.     (Id.  §  3102.) 

Limiting  time  within  which  to  appeal — From  the  fore- 
going provisions  of  the  Code  it  will  be  seen  that  as  a  general  rule 
the  tim.e  within  which  to  appeal  from  a  judgment  or  order  does 
not  begin  to  run  until  service  of  a  copy  thereof,  and  written 
notice  of  its  entry ;  and  notice  of  entry  cannot  be  given  until 
after  the  actual  entry.  {Gallt  v.  Finch,  24  How.  193.  See 
Sheridan  v.  Andrews,  8i  N.  Y.  650.  Matter  of  N.  Y.  Cent.  &■ 
H.  R.  R.  R.  Co.,  60  N.  Y.  112.) 

A  strict  compliance  with  these  provisions  of  the  Code  is 
required  to  operate  as  a  limitation  of  the  right  to  appeal;  and  so 
much  do  the  courts  favor  the  right  of  appeal  that  they  have  gone 
to  great  length  in  upholding  the  most  technical  objections  to 
the  sufficiency  of  the  copy  judgment  or  order  and  notice  of  entry 
served  in  attempted  compliance  with  thcoV.  provisions  of  the 
statute. 

A  party  undertaking  to  limit  the  time  for  appealing  is  held 
to  strict  practice.  {Matter  of  N.  V.  Cent.  SfH.  R.  R  Co.,  60 
N.  Y.  112  ;  Kelly  v.  Skeehan,  76  N.  Y.  325  ;  Good  v.  Deland,  119 
N.  Y.  \t,i;->Pe  Mott  V.  Kendrick,  63  Hun,  112  ;  Livingston  v. 
N.  Y.  El.  R.  R.  Co.,  60  Hun,  473.)  This  requires  that  a  copy  of 
the  judgment  or  of  the  order  appealed  from  and  a  written  notice 
of  the  entry  thereof  should  be  served  upon  the  adverse  party 
{Sommers  v.  Ditmar,  20  Misc.  511) ;  that  at  the  time  the  notice 
of  entry  is  given  the  judgment  or  order  shall  be  actually  entered 
{Matter  of  N.  Y.  Cent.  &  Hudson  R.  R.R.  Co.,  60  N.  Y.  112  ; 
Gallt  V.  Finch,  24  How.  193;  Sheridan  v.  Andrews,  81  N.  Y. 
650) ;  that  the  judgment  or  order  shall  at  the  time  be  so  per- 
fected  in  form  that  the  defeated  party  has  on  the  record  a  ktiowl- 
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edge  of  all  the  matters  necessary  to  the  perfection  of  an  appeal 
and  of  a  stay  upon  it  {Sherman  v.  Wells,  14  How.  522) ;  if  the 
entry  is  of  an  order,  described  by  its  date,  that  the  date  of  the 
order  shall  be  correctly  stated  (Weeks  v.  Coe,  36  App.  Div.  339); 
if  the  entry  is  of  a  judgment,  that  at  the  time  of  the  notice  the 
amount  of  the  judgment,  damages  and  costs  has  been  finally 
adjusted  and  determined  by  the  clerk  (Id. ;  Champion  v.  Plymouth 
Congregational  Society,  42  Barb.  441  ;  Thurber  v.  Chambers,  60 
N.  Y,  29 ;  Mason  v.  Corbin,  29  App.  Div.  602 ;  Bienhauer  v. 
Gleason,  44  Hun,  556;  De  Mott  v.  Kendrick,  63  Hun,  112);  that 
the  copy  judgment  served  shall  be  a  true  copy,  even  to  the  attes- 
tation of  the  clerk  (Good  v.  Daland,  119  N.  Y.  153  ;  Mason  v. 
Corbin,  29  App.  Div.  602  ;  Livingston  v.  N.  Y.  El.  R,  R.  Co.,  60 
Hun.  473)  ;  that  the  notice  shall  specify  the  clerk's  office  in  which 
the  judgment  or  order  was  entered  (Livingston  v.  N.  Y.  El.  R.  R. 
Co.,  60  Hun,  473  ;  Matter  of  N.  Y.  Cent.  R.  R.  Co.,  60  N.  Y.  112; 
Valton  v.  Nat.  Loan  Fund  Life  Assurance  Society,  19  How.  515; 
Rae  V.  Beach,  76  N.  Y.  164)  ;  shall  be  properly  dated  and  ad- 
dressed (See  Sheridan  v.  Andrews,  81  N.  Y.  650);  shall  be 
signed  by  the  attorney  serving  it  with  the  addition  of  his 
ofifice  address  or  place  of  business  {Kilmer  v.  Hathorn,  78 
N.  Y.  228;  Kelly  v.  Shehan,  76  N.  Y.  325 ;  Fortsmann  v. 
Shutting,  107  N.,  Y.  644;  Langdon  v.  Evans,  29  Hun,  652); 
that  the  notice  must  not  only  be  written,  but  must  also  be 
so  conspicuously  placed  that  for  the  attorney  served  not  to 
see  it  would  be  an  act  of  negligence  {Weeks  v.  Coe,  36 
App.  Div.  339)  ;  and  that  the  party  serving  the  notice  shall  not 
be  guilty  of  violating  any  stay  of  proceedings,  either  in  the  entry 
of  the  judgment  or  order  or  in  the  service  of  the  notice  of  entry. 
{White  V.  Klinken,  16  Abb.  109.)  After  a  plaintiff 's  proceedings 
have  been  stayed  his  entry  of  judgment  and  service  of  notice 
thereof  are  nullities  and  will  not  limit  the  defendant's  time  to 
appeal.  {Kerner  v.  Steck,  30  St.  Rep.  223  ;  18  Civ.  Pro.  R.  286. 
To  limit  the  time  to  appeal,  the  service  of  the  judgment  or 
order  and  notice  of  its  entry  must  be  served  upon  the  attorney 
for  the  adverse  party.  Service  by  the  defeated  party  upon  the 
successful  party,  and  an  admission  of  service  by  the  latter,  will 
not  set  running  the  period  of  limitation.  {McGruer  v.  Abbott^ 
47  App.  Div.  191.) 
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While  the  provisions  of  the  Code  prescribing  the  steps  to  be 
taken  to  limit  the  time  to  appeal  must  be  strictly  complied  with 
they  should  not  be  so  rigidly  construed  as  to  nullify  their  object 
or  to  make  them  difficult  of  application.  Thus,  where  a  copy 
of  an  order  of  the  Appellate  Division  was  served,  with  a  notice 
of  its  entry  in  the  office  of  the  county  clerk,  when  in  fact  the 
order  was  entered  with  the' clerk  of  the  Appellate  Division  and 
a  certified  copy  filed  with  the  county  clerk,  this  will  be  sufficient 
to  limit  the  time  to  appeal.  (Guarantee  Trust  &  Safe  Deposit  Co. 
V.  Philadelphia,  Reading,  etc.,  R.  R.  Co.,  i6o  N.  Y.  i.) 

Unless  the  notice  prescribed  by  the  Code  is  given,  the  time 
to  appeal  continues  without  limitation.  Knowledge  of  the  judg- 
ment or  order  acquired  in  any  other  manner  will  not  limit  the 
time  for  appealing.  Even  where  the  party  appealing  has  entered 
the  order  himself  the  time  is  not  limited  unless  the  prescribed 
notice  is  given.  Matter  of  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  60 
N.  Y.  112;  New  Rochelle  Gas  Co.  v.  Van  Benschoten,  47  App.Div. 
477;  Rankin  v.  Pine,  4  Abb.  309.)  The  appellant  may  have 
knowledge  of  the  judgment  or  order,  he  may  have  been  in  court 
when  the  order  was  made  or  judgment  was  rendered  ;  he  may 
have  received  a  full  oral  statement  of  all  that  has  been  done 
from  the  adverse  party;  he  may  have  seen  it  on  the  files  of  the 
court  or  on  its  records,  or  may  have  procured  a  copy  of  it  from 
the  clerk,  but  the  knowledge  so  acquired,  while  effectual  notice 
for  many  other  purposes,  will  be  wholly  inoperative  as  a  limita- 
tion of  the  time  to  appeal,     {f'ry  v.  Bennett,  16  How.  402.) 

Notice  of  judgment  is  not  a  copy  of  the  judgment  within 
the  meaning  of  the  statute  requiring  a  copy  to  be  served  ;  and  a 
notice  of  entry  specifying  the  items  of  damages  and  costs  recov- 
ered, without  any  other  copy  of  the  judgment,  does  not  set  run- 
ning the  time  within  which  to  appeal.  (^Collins  v.  Wood,  16  Hun, 
586.)  But  a  paper  indorsed  with  the  title  of  the  cause  and  a 
statement  that  it  is  a  certified  copy  of  a  certain  order,  subscribed 
by  the  attorney  for  the  respondent,  with  the  number  of  his  office 
and  properly  addressed,  and  containing  upon  its  face  a  certificate 
of  the  clerk  that  it  is  a  copy  of  the  order  of  the  court  and  an 
extract  from  the  minutes  of  the  court,  is  a  sufficient  notice  of 
entry  and  copy  of  order  to  set  running  the  time  within  which  to 
appeal.     (Devlin  v.  Mayor,  22  How.  166.) 


17^  New  Trials  .\nd  Appeals. 


Limiting  time  within  which  to  appeal. 


If,  after  entry  and  notice,  a  judgment  is  amended  as  to 
amount,  a  new  notice  is  necessary,  and  the  insertion,  by  leave  of 
the  court,  of  an  alternative  clause  in  a  judgment  for  the  return 
of  property,  is  a  material  alteration,  and  notice  of  the  change  or 
of  the  entry  of  a  new  judgment  mu^t  be  given.  Notice  of  a 
motion  for  leave  to  make  the  alteration  is  not  sufficient.  (Brozvn 
V.  Hardie,  5  Rob,  678.  See  Gasz  v.  Strick,  19  St.  Rep.  315.) 
But  where  costs  are  taxed  and  inserted  in  a  judgment  and  after- 
ward are  reduced  on  re-taxation,  no  new  notice  is  necessary. 
(Husted  v.  Ingraham,  75  N.  Y.  250;  Hewitt  v.  City  Mills,  136 
N.  Y.  211.)  In  such  a  case  there  is  no  modification  of  the  judg- 
ment. (See  Code  of  Civil  Pro.  §  3264.)  The  fact  that  the 
General  Term  amends  its  order  as  to  date  only,  does  not  require 
it  to  be  re-entered  or  re-served.     {Matter  of  Beckwith,  87  N.  Y. 

503) 

The  copy  should  be  served  upon,  and  notice  given  to  each 
party  or  person  who  has  a  right  to  appeal  from  the  judgment 
or  order.  Where  there  are  several  defendants  who  have  served 
answers  upon  the  plaintiff  only,  and  the  plaintiff,  who  has  sub- 
stantially succeeded  in  the  action,  has  served  his  copy  jur'g- 
ment  and  notice  of  entry  upon  all  the  defendants,  this  sets 
running  the  statute  of  limitations  in  respect  to  appeals  both  as 
between  the  plaintiff  and  defendants  and  as  between  the  co- 
defendants.  It  is  not  necessary  that  one  of  the  defendants 
should  serve  the  copy  judgment  and  notice  of  entry  upon  his 
co-defendants  in  order  to  limit  their  time  to  appeal  except  in 
cases  where  cross-answers  have  been  served  and  judgment  has 
been  entered  in  favor  of  one  defendant  and  against  another. 
(Fairchild  -v.  Edson,  81  Hun,  80.) 

Notice  of  entry  of  judgment  for  the  plaintiff,  given  to  the 
attorney  who  has  appeared  for  all  the  defendants,  not  only 
limits  the  time  within  which  a  defendant  may  appeal  as  against 
the  plaintiff,  but  also  the  time  within  which  he  may  appeal  as 
against  a  co-defendant.     {Morrison  v.  Morrison,   16  Hun,  507.) 

Service  of  the  copy  and  notice  upon  an  attorney  who  has 
managed  the  case  for  the  appellant,  and  who  gives  an  admis- 
sion  of  service  in  the  name  of  the  attorney  of  record,  may  be 
sufficient.  {Chase  v,  Bibbins,  71  N.  Y.  592.  See  Father  v.JV.  V., 
W.  S.  &  B.  R.  Co.,  100  N.  Y.  86 )     But  service  upon  an  attorney 
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who  has  put  in  an  unauthorized  appearance  for  the  appellant,  is 
not  available.  {Bates  v.  Voorhees,  20  N.  Y.  525,  But  see  Brown 
V.  Nichols,  42  N.  Y.  26.)  Service  of  the  copy  and  notice  by  mail 
limits  the  right  to  appeal  whether  it  is  ever  received  or  not. 
{Miller  v.  Shall,  67  Barb.  446.)  But  where  the  service  is  by  mail, 
the  appellant  has  double  time  within  which  to  appeal,  {Dorian 
V.  Lewis,  7  How.  132;  Code  of  Civil  Pro.  §  798.) 

The  time  within  which  to  appeal  from  a  judgment,  having 
beer,  properly  set  running,  is  not  suspended  by  a  motion  to  set 
aside  the  judgment  for  irregularity.  {Renoulw.  Harris,  2  Sandf. 
641;  Bishop  v.  Empire  Trans.  Co.,  5  Jones  &  Sp.  17.)  But  when 
upon  the  granting  of  a  motion  for  a  new  trial  the  defendant 
serves  a  copy  of  the  order  and  upon  the  same  day  also  serves 
a  notice  of  a  motion  to  resettle  the  order,  the  effect  of  the 
notice  is  to  suspend  the  operation  of  the  order  granting  the 
new  trial  and  the  running  of  the  time  within  which  an  appeal 
may  be  taken  therefrom  until  the  decision  of  the  motion  for  a 
resettlement.     {Weeks  v.  Coe,  36  App.  Div.  339.) 

Where  a  notice  of  appeal  from  a  judgment  and  from  an  order 
denying  a  motion  for  a  new  trial  is  served  after  the  time  to 
appeal  from  the  judgment  has  expired  but  before  the  expiration 
of  the  time  to  appeal  from  the  order,  the  notice  will  be  good  as 
to  the  order  though  ineffectual  as  to  the  judgment.  Harnett  v. 
Westcott,  16  St.  Rep.  810.) 

The  time  within  which  to  appeal  to  the  Court  of  Appeals 
from  a  final  judgment  begins  to  run  when  final  judgment  is 
entered  upon  the  determination  of  the  Appellate  Division  and 
the  judgment-roll  is  filed.  (Code  of  Civil  Pro.  §  1325;  Wells  v. 
Danforth,  7  How.  197;  see  Wilson  v.  Palmer,  85  N.  Y.  250.) 

While  no  notice  of  the  entry  of  a  judgment  rendered  by  a 
justice  of  the  peace  is  necessary  (unless  the  defendant  was  not 
personally  summoned  and  made  default)  and  the  time  to  appeal 
begins  to  run  when  the  judgment  is  actually  entered  (see  Fuchs 
V.  Pohlman,  2  Daly,  210),  yet  where  a  party  assumes  that  notice 
is  necessary  to  limit  the  time  and  gives  notice  he  cannot  after- 
ward claim  that  the  time  began  to  run  when  judgment  was 
entered.  {Elias  v.  Babcock,  12  Abb.  N.  S.  288)  Notice,  when 
necessary,  must  be  personal  and  in  writing.     Notice  incidentally 
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derived  by  the  appellant  is  not  sufficient.     (^Pearson  v.  Lovejof^ 
53  Barb.  407;  35  How.  193.) 

Time  cannot  be  extended. — A  court,  or  a  judge,  is  not 
authorized  to  extend  the  time  fixed  by  law  within  which  to  take 
an  appeal,  and  cannot  allow  an  appeal  to  be  taken  after  the 
expiration  of  the  time  fixed  by  law  for  taking  it  (Code  of  Civil 
Pro.  §  784);  except  that,  where  a  par'y  entitled  to  appeal  from  a 
judgment  or  order  dies  before  the  expiration  of  the  time  within 
which  the  appeal  may  be  taken,  the  court  may  allow  the 
appeal  to  be  taken  by  the  heir,  devisee,  or  personal  representa- 
tive of  the  decedent  at  any  time  within  four  months  after  his 
death.  (Id.  §  785  )  This  latter  provision  of  the  Code  applies  to 
all  courts.     (Id.  §  3347,  subd.  6.) 

The  court  has  no  poArer  to  extend  the  period,  or  allow  an 
appeal  when  the  time  has  been  suffered  to  expire  (S^Z/j  v  Butler, 
27  N.  V.  638;  Clapp  V.  Hawley,  97  N  Y.  10;  Miller  v.  Shall,  67 
Barb.  446;  Morrison  v.  Morrison,  16  Hun,  507,  511);  and  cannot 
do  by  way  of  amendment  that  which  it  has  no  power  to  do 
directly  by  an  order.  {Fry  v.  Bennett,  16  How.  385;  People  v. 
Eldridge,  7  How.  108.)  Tnus  a  notice  of  appeal  from  an  order 
cannot  be  amended  by  inserting  the  date  of  an  earlier  order, 
the  time  to  appeal  from  which  has  expired,  in  place  of  the 
date  of  the  order  actually  appealed  from,  although  there  be  no 
doubt  that  the  appellant  originally  intended  lo  appeal  from 
the  earlier  order.  {^Bryant  v.  Bryant,  7  Abb.  N.  S.  138;  7  Rob. 
49.)  A  notice  of  appeal  from  a  judgment  cannot  be  amended  so 
as  to  include  an  order  denying  a  new  trial,  the  time  to  appeal 
therefrom  having  expired  i^Fry  v.  Bennett,  16  How.  385;  Piper 
v.  Van  Buren,  27  Hun,  384);  nor  can  a  notice  of  appfjal  from  an 
order  denying  a  new  trial  be  amended  so  as  to  include  a  judg- 
ment after  the  time  to  appeal  from  the  judgment  has  expired. 
{Lavalle  v.  Skelly,  90  N.  Y.  546;  24  Hun,  642.)  Nor  can  a 
notice  of  appeal  to  the  County  Court  upon  questions  of  law 
only  be  amended  by  inserting  a  demand  for  a  new  trial  in  the 
appellate  court. 

The  court  will  not  set  aside  a  judgment  or  order  and 
direct  its  entry  as  of  a  subsequent  date  for  the  sole  purpose  of 
allowing  an  appeal  therefrom.     (^Humphrey  v.  Chamberlain,   ir 
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N.  Y.  274;  Sails  V.  Butler,  27  How.  133,  136;  Marstonv .  Johnson, 
13  How.  93;  Cotes  V.  Smith,  29  How.  326;  Whitney  v.  Townsend, 
7  Hun,  233;  Parsons  v.  Winne,  17  Week.  Dig.  236.  And  see 
Cuykendall  v.  Douglass,  17  Week.  Dig.  315.)  And  where  the 
court  amends  its  order  as  to  date  merely,  a  party  cannot  extend 
his  time  to  appeal  by  a  re-entry  of  the  amended  order.  {Mat- 
ter of  Beckwith,  87  N.  Y.  503.) 

Waiver  of  the  statutory  limit. — The  expiration  of  the 
statutory  time  within  which  to  appeal  does  not  deprive  the 
appellate  court  of  jurisdiction,  but  gives  the  respondent  a  right 
to  insist  that  the  appeal  shall  not  be  heard  {S&e  Jacobs  v.  Morange, 
I  Daly,  523);  and  if  he  sees  fit  to  waive  the  statutory  limit 
he  may  do  so.  This  may  be  accomplished  by  a  stipulation 
{Bagley  v.  Jennings,  58  Hun,  56),  or  by  an  admission  of  due 
service  of  the  notice  of  appeal,  although  the  notice  was  not  in 
fact  served  within  the  statutory  time.  {Haffenberth  v.  Muller,  12 
Abb.  N.  S.  221;  Struver  v.  Ocean  Ins.  Co.,  9  Abb.  23.)  But  an 
admission  of  due  service  is  not  available  unless  the  clerk  was 
served  in  time.     {Waring  v.  Senior,  48  Hun,  226.) 

If  the  respondent  notices  the  appeal  for  argument,  and  ap- 
pears generally  in  the  appellate  court  {^Pearson  v.  Lovejoy.  53 
Birb.  407;  35  How.  193;  Pickersgill  V .  Read,  7  Hun,  630;  Hill  v. 
Burke,  62  N  Y.  1 1 1);  or  is  guilty  of  laches  in  moving  to  dismiss 
{Matter  of  Schrieber,  53  How.  359;  Stevenson  v.  McNitt,  27  How. 
335).  he  will  be  deemed  to  have  waived  his  right  to  insi  t  that 
the  appeal  was  not  taken  in  time.  (See  In  re  Whitmore  v.  Vil- 
lage of  Tarrytown,  137  N.  Y.  409.) 

The  court  may  perhaps  insist  as  a  condition,  upon  refusing 
to  restrain  the  enforcement  of  a  judgment,  the  time  to  appeal 
from  which  has  expired,  that  the  judgment  creditor  consent  that 
an  appeal  be  taken  from  the  judgment  with  the  same  effect  as 
if  taken  within  the  time  limited  by  law.  {Jacobs  v.  Morange, 
I  Daly,  523;  47  N.  Y.  57-) 

Computation  of  time. — The  Code  provided  that  in  com- 
puting time  the  first  day  must  be  exc  u  led  and  the  last  day 
included,  and  that  if  the  last  day  is  Sunday  or  a  public  holiday 
ir  must  be  excluded.     (Code  of  Civil  Pro.  §  788.     See  however. 
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Marvin  v.  Marvin,  75  N.  Y.  240.)  This  section  was  repealed  by 
the  Statutory  Construction  Law  and  another  section  enacted 
covering  the  same  ground.  (Laws  of  1892,  Ch.  6jj,  §  27.)  This 
law  does  not  materially  change  the  previous  rule  for  the  com- 
putation of  time.  (See  People  v.  Burgess,  153  N.  Y.  561.)  Where 
the  acts  to  set  the  time  running  were  done  May  27th,  a  notice  of 
appeal,  served  June  27th  is  in  time,  under  a  limit  of  thirty  days. 
{Gallt  v.  Finch,  24  How.  193.)  But  a  twenty  days'  limit,  set  run- 
ning November  14th,  expires  December  4th,  and  a  notice  of  appeal 
served  December  sth  is  too  late.  {Young v.  Whitcomb,  46  Barb. 
615.) 

Where  the  notice  to  limit  the  time  to  appeal  is  served  by 
mail  the  appellant  has  double  time  within  which  to  appeal.  (Code 
of  Civil  Pro.  §  798;  Dorian  v.  Lewis,  7  How.  132.) 

Premature  appeals. — The  provisions  of  the  Code  limiting 
the  time  within  which  to  appeal  do  not  in  terms  prohibit  an 
appeal  before  the  entry  of  a  judgment  or  order,  but  such  appeals 
are  not  contemplated.  Section  1304  expressly  provides  that  an 
appeal  cannot  be  taken  from  an  order  made  by 'a  judge  out  of 
court  until  it  is  entered  in  the  office  of  the  proper  clerk;  and  sec- 
tion 1300  provides  for  the  service  of  the  notice  of  appeal  upon 
the  clerk  with  whom  the  judgment  or  order  appealed  from  is 
entered,  and  therefore  an  appeal  cannot  be  taken  until  such  entry. 
(See  Matter  of  New  York  Cent.  &■  H.  R.  R.  R.  Co.,  60  N.  Y.  112; 
McMahon  v.  Harrison,  S  How.  360.)  But  an  appeal  to  the  Court 
of  Appeals  from  a  judgment,  perfected  before  the  judgment-roll 
is  filed,  but  on  the  same  day,  is  regular.  The  court  will  not  inquire 
into  fractions  of  a  day  in  such  case.  {Blydenburgh  v.  Cotheal, 
4N.  Y.   418.) 

An  appeal  to  the  Court  of  Appeals  from  an  order  of  the 
Appellate  Division  afifirming  a  judgment,  is  premature.  The 
judgment  should  first  be  entered  and  the  appeal  taken  from  that. 
(Kilmer  v.  Bradley,  80  N.  Y.  630.)  And  an  appeal  to  the  Court 
of  Appeals  before  all  the  appeals  to  the  Appellate  Division  from 
the  same  judgment  are  disposed  of  is  premature  and  irregular. 
(Muldoon  V.  Pitt,  54  N.  Y.  269.)  An  appeal  from  an  order  sus- 
taining or  overruling  a  demurrer  is  premature;  an  interlocutory  or 
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final  judgment  must  be  entered  and  the  appeal  must  be  taken 
from  the  judgment.     (See  ante,  p.  156.) 

A  decision  of  the  Special  Term,  made  during  the  trial  of  an 
action,  cannot  be  reviewed  upon  appeal  until  the  trial  has  been 
concluded  and  decision  made,  signed  and  excepted  to  as  pro- 
vided by  the  Code.     {Dickson  v.  Knapp,  17  App.  Div.  36.) 

Second  appeal. — Where  an  appeal  from  an  order  granting  a 
new  trial  has  been  dismissed  upon  motion  for  failure  to  make 
timely  service  of  the  printed  appeal  papers,  the  appellant  cannot 
thereafter  serve  a  second  notice  of  appeal  from  the  same  order 
without  first  obtaining  leave  of  court,  although  the  time  limited 
by  the  statute  for  the  taking  of  an  appeal  from  the  order  has  not 
expired.  The  statute  permits  but  one  appeal  to  be  taken,  and 
when  a  party  has  exercised  that  right,  the  statutory  privilege  is 
exhausted.     (Sperling  v.  Boll,  26  App.  Div.  64.) 


SECTION    VII. 
Notice  of  Appeal. 

Requisites  of  the  Notice. — The  Code  provides  generally 
that  an  appeal  must  be  taken  by  serving  a  written  notice  to  the 
effect  that  the  appellant  appeals  from  the  judgment  or  order,  or 
from  a  specified  part  thereof.  (Code  of  Civil  Pro.  §  1300.)  An 
appeal  brings  up  for  review  only  such  portions  of  the  judgment 
or  order  as  are  specified  in  the  notice.  But  a  portion  of  a  judg- 
ment cannot  be  specified  when  it  is  an  entirety,  as  in  the  case  of 
an  action  at  law  for  a  sum  of  money  only.  {Cromwell  v.  Burr,  9 
Daly  482.)  So  where  terms  have  been  imposed  as  a  condition 
of  granting  a  favor,  it  is  not  the  proper  practice  to  appeal  merely 
from  that  part  of  the  order  containing  the  condition.  {Matter  of 
Rockwell,  31  St.  Rep.  22  ;  9  N.  Y.  Sup.  696  ;  Havemeyer  v.  Have- 
meyer,  44  N.  Y.  Sup.  Ct.  170;  Tribune  Association  v.  Smith,  40 
Id.  81 ;   Van  Allan  v.  Gordon,  92  Hun,  500.) 

It  is  not  necessary  to  state  the  grounds  of  appeal  {Wilson  v. 

Allen,,  3  How,  369),  unless  in  case  of  an  appeal  from  a  judgment 

or  order  of  the  Court  of  Claims,     (See  Code  of  Civil  Pro.  §  276.) 

In  other  cases  it  is  sufficient  to  specify   what   is   appealed  from 
12 
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and  the  court  to  which  the  appeal  is  taken.  {Wilson  v.  Allen,  3 
How.  369.)  An  informal  designation  of  the  appellate  court  is 
sufficient  if  the  respondent  could  not  have  been  misled  {People  v. 
Tarbell,  17  How.  120) ;  and  if  the  appellant  fail  entirely  to  desig- 
nate the  appellate  court,  the  respondent  waives  the  irregularity 
by  appearing,  noticing  the  appeal  for  argument,  and  putting  it 
on  the  calendar.  {Matter  of  Gates,  26  Hun,  179.)  The  same 
rule  applies  to  a  failure  to  designate  the  clerk's  office  in  which 
the  judgment  is  entered.     {Silsbee  v.  Gillespie,  9  Abb.  N.  S.  139.) 

The  notice  should  be  signed  by  the  attorney  of  record  in  the 
court  below,  unless  another  attorney  has  been  substituted.  (See 
Thierry  v.  Crawford,  33  Hun,  366.)  A  notice  signed  "of  counsel" 
for  the  appellant  is  irregular,  but  may  be  amended  by  the  appel- 
late court.  {Seaman  v.  McReynolds,  8  Jones  &  Sp.  545.)  An 
appeal  should  not  be  taken  by  a  new  attorney  until  he  has  been 
regularly  substituted  in  place  of  the  former  attorney.  {Skuler  v. 
Maxwell,  38  Hun,  240.)  It  is  otherwise  where  the  appeal  is  to 
the  Court  of  Appeals.  The  rules  of  the  Court  of  Appeals  pro- 
vide that  "The  attorneys  and  guardians  ad  litem  oi  the  respective 
parties  in  the  court  below  shall  be  deemed  the  attorneys  and 
guardians  of  the  same  parties  respectively,  in  this  court,  until 
others  shall  be  retained  or  appointed  and  notice  thereof  shall  be 
served  on  the  adverse  party."  (Rule  3.)  Under  this  rule  a  party 
intending  to  appeal  to  the  Court  of  Appeals  may  retain  a  new 
attorney  and  thereupon  the  authority  of  his  original  attorney 
ceases.  The  rule  does  not  require  substitution  by  order  of  the 
court  as  in  case  of  an  appeal  from  the  Special  or  Trial  Term  to 
the  Appellate  Division,  and  the  respondent  is  bound  to  accept 
and  retain  a  notice  of  appeal  signed  by  the  new  attorney  for  the 
appellant.  {Magnolia  Co.  v.  Sterlingworth  Co.,  37  App.  Div. 
366.) 

It  has  been  held  that  the  service  of  the  copy  of  a  case  and 
exceptions  is  equivalent  to  a  formal  notice  of  appeal  {Jackson  v. 
Fassitt,  33  Barb.  645 ;  12  Abb.  281 ;  21  How.  279.  See  Gutbrecht 
V.  Prospect  Park  &  C.  I  R.  R.  Co.,  28  Hun,  497,  498),  especially 
if  not  objected  to.  {Sherman  v.  Wells,  14  How.  522.)  But  this 
holding  has  been  questioned  {Sails  v.  Butler,  27  How.  133,  135), 
and  such  a  notice  does  not  seem  to  meet  the  requirements  of 
the  Code. 
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A  notice  of  appeal  from  a  Surrogate's  Court  must  be  in 
writing,  and  must  refer  to  the  decree  or  order  appealed  from,  and 
state  that  the  appellant  appeals  from  the  same  or  from  a  specified 
part  thereof,.  (Code  of  Civil  Pro.  §  2574 )  It  is  not  necessary 
to  specify  in  the  notice  whether  the  appeal  is  upon  the  law  or 
the  facts.  A  notice  of  appeal  stating  that  the  appeal  is  "from 
the  decree  and  each  and  every  part  thereof"  is  sufificient  to  in- 
form the  respondent  that  the  entire  decree  is  challenged,  and  to 
authorize  a  review  of  the  facts  by  the  appellate  court.  (Matter  of 
Will  of  Stewart,  135  N.  Y.  413.) 

A  notice  of  appeal  from  a  justice's  court  must  be  in  writing, 
and  subscribed  either  by  the  appellant  or  by  his  attorney  in  the 
appellate  court.  (Id.  §  3046.)  The  fact  that  the  signature  of 
the  attorney  appears  upon  the  back  of  the  notice  and  not  at 
the  end  thereof,  is  an  irregularity  which  may  be  cured  by  amend- 
ment. {Gutbreckt  v.  Prospect  Park  &  C.  I.  R.  R.  Co.,  28  Hun, 
497.     See  Burroughs  v.  Norton,  48  How.  132  ;  2  Hun,  550.) 

An  appeal  to  the  Appellate  Division  of  the  Supreme  Court 
from  the  Court  of  Claims  must  be  taken  by  serving  upon  the 
claimant  or  his  attorney,  or  upon  the  attorney-general,  and  upon 
the  clerk,  in  like  manner  as  in  the  Supreme  Court,  a  written 
notice  to  the  effect  that  the  appellant  appeals  from  the  order  or 
from  the  judgment  or  from  a  specified  part  thereof,  and  briefly 
stating  the  grounds  of  the  appeal.     (Code  of   Civil  Pro.  §   276.) 

Specifying  interlocutory  judgment  or  intermediate  order. 
— Where  the  appeal  is  from  a  final  judgment  .  or  from  a  final 
order  in  a  special  proceeding,  and  the  appellant  intends  to 
bring  up  for  review  thereupon  an  interlocutory  judgment  or  an 
intermediate  order,  he  must,  in  the  notice  of  appeal,  distinctly 
specify  the  interlocutory  judgment,  or  intermediate  order  to  be 
reviewed.  (Code  of  Civil  Pro.  §  1301.)  Such  a  statement  con- 
tained in  a  notice  of  appeal  is  equivalent  to  a  direct  notice  of 
appeal  from  the  interlocutory  judgment  or  order  specified. 
{Taylor  V.  Smith,  24  App.  Div.  519.)  An  appeal  may  be  thtis 
taken  from  an  interlocutory  judgment  or  intermediate  order 
although  the  time  within  which  an  independent  appeal  there- 
from has  expired.  (Code  of  Civil  Pro.  §  13 16.)  It  should  be 
noticed,   however,   that  the   right    upon   an   appeal    from   one 
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determination  to  review  another  determination  not  necessarily- 
dependent  upon  it,  is  confined  by  section  1301  of  the  Code 
exclusively  to  appeals  taken  from  final  judgments  and  from  final 
orders  in  special  proceedings.  (^Arkeiiburgh  v.  Arkenburgh,  14 
App,  Div.  367.) 

In  order  to  bring  up  an  interlocutory  judgment  or  inter- 
mediate order  after  the  time  for  an  independent  appeal  there- 
from has  expired,  the  judgment  or  order  to  be  so  reviewed  must 
be  specified  in  the  notice  as  served,  as  it  cannot  be  inserted  after- 
ward by  amendment  {Thorn  v.  Roods,  47  Hun,  433;  Biggert  v. 
Nichols,  18  Misc.  596;  Piper  v.  VanBuren,  27  Hun,  384:  Hoffman 
V.  Manhattan  R.  Co.,  149  N.  Y.  599;  Patterson  v.  McCunn,  38 
Hun,  531),  and  if  not  specified  it  cannot  be  reviewed,  and  is  to 
be  taken  as  the  settled  law  of  the  case  as  to  all  points  covered 
by  it.  (Reese  v.  Smyth,  95  N.  Y.  645;  Cameron  v.  Equitable  Life 
Assurance  Soc,  13  Jones  &  Sp.  628;  A^nerican  Medicine  Co.  v. 
Keisler,  12  Jones  &  Sp.  557.)  If  the  appellant  specifies  a  portion 
of  the  interlocutory  judgment  or  intermediate  order  in  his  notice 
of  appeal,  he  limits  the  right  of  review  to  the  portion  so  specified. 
(^Town  of  Lyons  v.  Chamberlain,  25  Hun,  49,  51.) 

The  notice  of  appeal  must  be  sufficiently  definite  and  certain 
to  designate  the  particular  order  appealed  from,  and  for  that 
purpose  should  state  its  character.  If  it  merely  designates  the 
order  by  its  date  of  entry,  and  the  record  does  not  disclose  any 
order  entered  on  that  day,  it  will  not  bring  up  the  intended  order 
for  review.     (Francis  v.  Tilyou,  26  App.  I>iv.  340.) 

An  appeal  from  a  decree  of  a  surrogate  brings  up  for  review 
each  intermediate  order  which  is  specified  in  the  notice  of  appeal 
and  necessarily  affected  the  decree,  and  which  has  not  already 
been  reviewed  by  the  appellate  court  upon  separate  appeal  taken 
from  that  order.     (Code  of  Civil  Pro.  §  2571.) 

The  orders  which  may  be  so  specified  in  a  notice  of  appeal  ; 
are  those  made  in  the  progress  of  the  action  or  proceeding,  and  ' 
before  the  judgment  or  decree  appealed  from,  and  by  which  the 
judgment  or  decree  was  necessarily  affected.     (Hunt  v.  Chapman, 
62  N.  Y.  333;  Qnincey  v.  Young,  53  N.  Y.  504;  Mackay  v.  Lewis, 
54   How.    503;    Selden    v.    Delaware  &  Hudson  Canal  Co.,  29  | 
N.  Y.  634.) 
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Stipulation  for  judgment  absolute— An  appeal  cannot  be 
taken  to  the  Court  of  Appeals  from  an  order  granting  a  new  trial 
on  a  case  or  exceptions',  unless  the  notice  of  appeal  contains  an 
assent  on  the  part  of  the  appellant  that  if  the  order  is  afifirmed 
judgment  absolute  shall  be  rendered  against  the  appellant  (Code 
of  Civil  Pro.  §  191,  subd.  I;  Mundt  v.  Glokner,  160  N.  Y.  571); 
and  the  same  rule  applies  on  an  appeal  to  the  Appellate  Term 
from  the  City  Court  of  New  York.  (Id.  §  3 191,  subd.  2.)  The 
stipulation  should  be  inserted  in  the  notice  served,  but  its  omis- 
sion is  an  irregularity  which  may  be  amended.  {Mott  v.  Lansing, 
5  Lans.  516.) 

Upon  whom  served — The  general  provision  of  the  Code  is 
that  the  notice  of  appeal  must  be  served  upon  the  attorney  for 
the  adverse  party  and  upon  the  clerk  with  whom  the  judgment 
or  order  appealed  from  is  entered.  (Code  of  Civil  Pro.  §  1300.) 
If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has  been 
removed  and  notice  of  the  removal  has  been  served  upon  the 
appellant's  attorney,  and  another  attorney  has  not  been  sub- 
stituted in  his  place;  or  if,  for  any  reason,  service  of  a  notice  of 
appeal  upon  the  proper  attorney  for  the  adverse  party  cannot 
with  due  diligence  be  made  within  the  State,  the  notice  of  appeal 
may  be  served  upon  the  respondent.  (Id.  §  1302.)  Service  of 
the  notice  upon  the  respondent  is  not  good  unless  the  conditions 
above  mentioned  exist.     {Tripp  v.  De  Bow,  5  How.  114.) 

It  has  been  said  that  the  adverse  party,  within  the  intent 
and  meaning  of  a  similar  statute,  is  the  party  whose  interest  in 
relation  to  the  subject  of  the  appeal  is  in  conflict  with  the  re- 
versal of  the  order  or  decree  appealed  from,  or  the  modification 
sought  by  the  appeal  {Thompson  v.  Ellsworth,  i  Barb.  Ch.  624; 
Cotes  V.  Carroll,  28  How.  436);  and  that  all  the  parties  to  the 
action,  whose  interests  as  to  the  subject  of  the  appeal  are  adverse 
to  those  of  the  appellant,  must  be  served  with  the  notice. 
{Hiscock  V.  Phelps,  2  Lans.  106.)  Thus,  an  action  to  foreclose  a 
mortgage,  in  which  there  is  a  conflict  as  to  priority  of  mortgages 
between  defendants  answering  separately,  a  defendant  whose 
intermediate  mortgage  is  denied  priority  must  give  notice  to  his 
co-defendants  of  his  appeal  from  the  judgment.  (Id.)  A 
purchaser  at  a  judicial  sale  is  entitled  to  notice  of  an  appeal  by  a 
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defendant  from  an  order  denying  a  re-sale.  {Barnes  v.  Stougkton, 
6  Hun,  254.)  Where  an  appeal  is  taken  from  an  order  of  inter- 
pleader, the  parties  brought  in  by  the'  order,  and  who  have 
acquired  rights  under  it  which  it  is  sought  to  take  away  by  the 
appeal,  must  be  served  with  the  notice  of  appeal.  Bemis  v. 
Huntington,  ij  App.  Div.  627.)  So  in  an  action  for  an  account- 
ing and  settlement  of  the  affairs  of  a  copartnership,  creditors 
who  have  been  allowed  by  the  order  of  reference  to  intervene 
and  prove  their  claims,  and  whose  rights  and  the  respective  pay. 
ments  to  them  have  been  fixed  by  the  judgment  are  to  be 
regarded  as  parties  and  are  entitled  to  service  of  the  notice  of 
appeal.     (Dawson  v.  Parsons,  16  Misc.  190.) 

A  defendant  who  makes  default  is  not  an  adverse  party  as  to 
a  defendant  who  defends  and  against  whom  judgment  is  rendered; 
and  where  the  latter  appeals  the  former  is  bound  by  the  adjudi- 
cation made  upon  the  appeal,  although  he  was  not  served  with 
a  notice  thereof.     (Garnsey  v.  Knights,  I  T.  &  C.  259.) 

An  assignee  of  a  portion  of  a  mortgage,  who  is  made  a 
defendant  in  an  action  to  foreclose  the  same,  who  serves  no 
answer  upon,  and  makes  no  claim  against  a  co-defendant,  is  not 
an  adverse  party  as  to  such  defendant,  so  as  to  require  a  notice 
of  appeal  to  be  served  upon  him  {Pickersgill  v.  Read,  7  Hun,  636); 
and  where  in  an  action  by  a  trustee,  a  co-trustee  who  refuses  to 
join  as  plaintiff  is  made  a  defendant,  he  is  not  entitled  to  notice 
of  appeal  by  a  co-defendant  against  whom  judgment  is  rendered. 
{Kilmer  v.  Hathorn,  78  N.  Y.  228.) 

In  proceedings  for  draining  lands,  under  the  drainage  acts,  a 
notice  of  appeal  from  the  decision  of  the  County  Court,  affirm- 
ing a  decision  of  the  commissioners,  need  only  be  served  upon 
the  commissioners,  the  respondents  before  the  County  Court. 
{Burkv.  Ayers,  19  Hun,  17.) 

Service  upon  both  the  attorney  for  the  adverse  party  and  the 
clerk  is  essential  (See  Langdon  v.  Evans,  25  Hun,  652);  but  an 
omission  to  serve  one  of  these,  where  the  other  is  served  season- 
ably and  in  good  faith,  may  be  supplied.     (Code  of  Ciyil  Pro., 

§  1303-) 

A  notice  of  appeal  from  a  Surrogate's  Court  must  be  served 
upon  each  party  to  the  special  proceeding  other  than  the  appel- 
lant, and  upon  the  surrogate  or   the  clerk  of  the   Siirrogate's. 
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Court.  ( Code  of  Civil  Pro.  §  2574.)  The  question  as  to  the 
proper  parties  to  the  appeal  has  been  already  considered.  (See 
ante,  p.  142.)  On  an  appeal  from  a  judgment  of  a  justice  of  the 
peace  the  notice  must  be  served  upon  the  justice  by  whom  the 
judgment  was  rendered  and  upon  the  respondent.  (Code  of  Civil 
Pro.  §  3046.)  Where  the  respondents  are  partners,  service  upon 
one  is  sufficient.     {Miller  v.  Perrine,  i  Hun,  620 ) 

On  an  appeal  from  the  judgment  or  order  of  the  Court  of 
Claims  the  notice  of  appeal  must  be  served  upon  the  claimant  or 
his  Lttorney,  or  upon  the  attorney-general  and  upon  the  clerk. 
(Code  of  Civil  Pro.,  §  276.) 

How  served. — A  notice  of  appeal  may  be  served  upon  the 
attorney  for  the  adverse  party,  either  by  delivering  it  to  him 
personally  (Code  of  Civil  Pro.,  §§  796,  1300),  or  through  the  post- 
office,  by  depositing  it,  properly  inclosed  in  a  post-paid  wrapper, 
in  the  post-office,  or  in  any  post-office  box  regularly  maintained 
by  the  government  of  the  United  States  and  under  the  care  of 
the  post-office  of  the  party  or  attorney  serving  it,  directed  to  the 
attorney  to  be  served,  at  the  address  within  the  State  designated 
by  him  for  that  purpose  upon  the  proceeding  papers  in  the 
action;  or,  where  he  has  not  made  such  a  designation,  at  his  place 
of  residence,  or  the  place  where  he  keeps  an  office,  according  to 
the  best  information  which  can  conveniently  be  obtained  con- 
cerning the  same  (Id.  §  797,  subd.  i);  or,  during  his  absence  from 
his  office,  by  leaving  the  paper  with  his  partner  or  clerk  therein, 
or  with  the  person  having  charge  thereof  (Id.  subd.  2);  or  if 
there  is  no  person  in  charge  of  his  office,  and  the  service  is  made 
between  six  o'clock  in  the  morning  and  nine  o'clock  in  the  even- 
ing, either  by  leaving  it  in  a  conspicious  place  in  his  office,  or  by 
depositing  it,  inclosed  in  a  sealed  wrapper,  directed  to  him,  in 
his  office  letter-box;  or  if  the  office  is  not  open  so  as  to  admit  of 
leaving  the  paper  therein,  and  there  is  no  office  letter-box,  by 
leaving  it  at  his  residence  within  the  State,  with  a  person  of 
suitable  age  and  discretion.  (Id.  subd.  3.)  In  a  proper  case  for 
service  upon  the  respondent  instead  of  his  attorney  (see  ante, 
p.  181),  the  service  may  be  made  in  the  manner  prescribed  for 
service  upon  his  attorney  (Id.  §  1302.)  If  personal  service  upon 
the  respondent  cannot,  with  due  diligence,  be  so  made  within  the 
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State,  the  notice  of  appeal  may  be  served  upon  him  and  notice 
of  the  subsequent  proceedings  may  be  given  to  him,  as  directed 
by  a  judge  of  the  court  in  or  to  which  the  appeal  is  taken.    (Id.) 

Service  of  the  notice  upon  the  clerk  is  made  by  filing  it  in 
his  office.  (Id.  §  1300.)  The  provisions  of  the  Code  for  service 
by  mail  only  allow  such  service  upon  parties  to  actions  and  their 
attorneys,  and  if  service  is  made  by  mail  upon  the  clerk  the 
notice  must  not  only  be  mailed  to,  but  also  actually  received  by 
him,  within  the  time  limited  for  taking  the  appeal.  {Morris  v. 
Morange,  26  How.  247;  18  Abb.  86;  Crittenden  v.  Adams,  S  How. 
310.}  Service  of  a  notice  on  the  clerk  by  mail,  on  the  last  day 
for  appealing,  is  not  good.  \^Id.;  Van  Cliefw.Mersereau,  8  Abb. 
N.  S.  193,  note.)  Service  upon  both  the  attorney  and  the  clerk, 
after  the  time  for  appealing  has  expired,  is  not  good,  although 
the  attorney  admit  due  service.  The  waiver  of  the  irregularity 
by  the  attorney  does  not  affect  the  service  upon  the  clerk. 
{Waring  V.  Senior,  48  How.  226.) 

In  Surrogate's  Court  the  notice  must  be  served  within  the 
State.  Where  a  party  to  the  special  proceeding  appeared  in 
person,  the  notice  must  be  personally  served  upon  him;  where 
he  appeared  by  an  attorney  it  must  be  served  personally,  either 
upon  him  or  upon  his  attorney.  Where  a  party  who  was  duly 
cited  did  not  appear,  the  notice  must  be  served  upon  him  per- 
sonally, if  he  can  with  due  diligence  be  found  within  the  county; 
otherwise  it  may  be  served  by  depositing  it,  indorsed  with  a 
dfi-ection  to  the  party,  with  the  surrogate  or  the  clerk  of  the  Sur- 
rogate's Court.  Where  a  person  to  be  served  cannot,  with  due 
diligence,  be  found  to  make  personal  service  upon  him  as  pre- 
scribed, the  surrogate  or  a  justice  of  the  Supreme  Court  may,  by 
order,  prescribe  such  a  mode  of  service  as  he  thinks  proper,  and 
service  in  that  mode  has  the  same  effect  as  personal  service. 
(Code  of  Civil  Pro.,  §  2574.) 

In  justice's  court  service  of  the  notice  upon  the  justice  must 
be  made  by  delivering  it  to  him  personally,  or  to  his  clerk, 
appointed  pursuant  to  law;  but  if  the  justice  is  dead,  or  if  neither 
he  nor  his  clerk  can,  after  reasonable  diligence,  be  found  within 
the  county,  service  of  the  notice  upon  the  justice  may  be  made 
by  delivering  it  to  the  clerk  of  the  appellate  court.  (Code  of 
Civil  Pro.  §  30470 
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Personal  service  may  be  made  upon  the  justice  by  mailing 
the  notice  to  him  in  a  registered  letter.  The  fact  that  the  deliv- 
ery to  him  is  made  by  the  hand  of  a  party  who  is  in  the  mail 
service  of  the  United  States  government,  and  is  acting  in  behalf 
of  such  service,  does  not  invalidate  the  service.  In  such  case  the 
appellant  causes  the  notice  to  be  delivered  personally  to  the  jus- 
tice, and  this  is  a  literal  compliance  with  the  letter  and  spirit  of 
the  statute.  (Mitchell  v.  Watkins,  21  App.  Div.  285.)  Service 
upon  the  respondent  may  be  made  by  delivering  it  in  any 
part  of  the  State  to  the  respondent  personally;  or  in  one  of 
the  following  methods :  i.  If  the  respondent  is  a  resident  of 
the  county,  by  leaving  it  at  his  residence,  with  a  person  of  suit- 
able age  and  discretion.  If  he  is  not  a  resident  of  the  county, 
and  the  person  who  appeared  as  his  attorney  upon  the  trial  is  a 
resident  thereof,  it  may  be  served  upon  the  attorney,  either  per- 
sonally or  by  leaving  it  at  hjs  residence  with  a  person  of  suitable 
age  and  discretion.  2.  If  service  within  the  county  cannot 'be 
made,  with  due  diligence,  upon  the  respondent  personally  or  in 
the  method  prescribed  above,  the  notice  may  be  served  upon 
him  by  delivering  it  to  the  clerk  of  the  appellate  court.  (Id. 
§  3048.) 

A  notice  of  appeal  from  a  judgment  or  order  of  the  Court 
of  Claims  is  served  in  like  manner  as  in  the  Supreme  Court. 
(Code  of  Civil  Pro.  §  276.)  A  notice  of  appeal  from  a  City 
Court  of  a  city  of  the  second  class  should  be  served  in  like  man- 
ner as  on  an  appeal  from  a  judgment  rendered  by  a  justice  of  the 
peace.  (See  Laws  of  1898,  ch.  182  §  375.)  The  practice  is  the 
same  on  an  appeal  from  a  judgment  of  the  Municipal  Court  of 
the  city  of  New  York.     (Laws  of  1897,  ch.  378,  §  1367.) 

SECTION   VIIL 

Security  to  Perfect  an  Appeal. 

When  security  is  required.— To  render  a  notice  of  appeal 
to  the  Court  of  Appeals  effectual  for  any  purpose,  except  in  a 
case  where  it  is  especially  prescribed  by  law  that  security  is  not 
necessary  to  perfect  the  appeal,  the  appellant  must  give  a  writ- 
ten  undertaking   to   the   effect   that  he  will  pay  all  costs  and 


186  New  Trials  and  Appeals. 

When  security  is  required. 

damages  which  may  be  awarded  against  him  on  the  appeal  not  ex- 
ceeding five  hundred  dollars.  (Code  of  Civil  Pro.  §  1326.)  Secur- 
ity is  as  necessary  to  perfect  an  appeal  from  an  order  as  on 
appeal  from  a  judgment.  {Cowdin  v.  Teal,  Cy  N.  Y.  581.)  Until 
the  required  security  is  given  there  is  no  appeal  pending.  {Guil- 
foyle  v.  Pierce,  22  App.  Div.  131;  Architectural  Iron  Works  v. 
City  of  Brooklyn,  85  N.  Y.  652.)  So  where  an  appeal  is  t.»ken  to 
the  County  Court  from  a  judgment  of  a  justice  of  the  peace, 
and  a  new  trial  in  the  appellate  court  is  demanded  in  the  notice 
of  appeal,  the  appellant,  to  render  the  appeal  eflectual,  must,  at 
the  time  of  serving  the  notice  upon  the  justice,  give  the  security 
required  by  the  Code  to  stay  the  execution  of  the  judgment. 
{Code  of  Civil  Pro.  §  3069.) 

A  decree  of  a  county  judge,  made  upon  the  final  accounting 
of  an  assignee  for  the  benefit  of  creditors,  partakes  of  the  nature 
of  a  final  judgment  rather  than  of  an  interlocutory  order,,  and 
upon  appeal  therefrom  the  same  security  must  be  given  to  ren- 
der the  appeal  effectual  as  is  required  to  perfect  an  appeal  to  the 
Supreme  Court  from  the  final  judgment  of  an  inferior  court. 
{Matter  of  Beckwith,  15  Hun,  326.) 

To  render  a  notice  of  appeal  from  a  determination  of  a  sur- 
rogate effectual  for  any  purpose,  the  appellant  must  give  the 
security  prescribed  by  section  2577  of  the  Code,  unless  the  appeal 
is  taken  by  an  executor,  administrator,  testamentary  trustee, 
guardian  or  other  person  appointed  by  the  Surrogate's  Court, 
from  a  decree  directing  him  to  pay  or  distribute  money,  or  to 
deposit  money  in  a  bank  or  trust  company,  or  to  deliver  prop- 
erty ;  or  is  taken  by  an  executor  or  administrator  from  an  order 
granting  leave  to  issue  execution  against  him  as  prescribed  in 
section  1825  of  the  Code  ;  or  unless  it  is  specially  prescribed  by 
law  that  security  is  not  necessary  to  perfect  the  appeal.  (Code 
of  Civil  Pro.  §§  2577,  2578.) 

Security  is  necessaiy  to  render  effectual  for  any  purpose  an 
appeal  to  the  County  Court  from  a  final  order  made  by  a  justice 
of  the  peace  upon  the  petition  in  a  proceeding  against  animals 
straying,  ii  thj  appeal  is  taken  by  the  person  answering  the 
petition  (Id.  §§  3104.  3105.)  and  may  be  required  by  the  county 
judge  upon  an  appeal  taken  by  either  party  to  such  proceeding 
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from  an  order  of  the  justice  determining  a  demand  for  the  return 
of  the  possession  of  the  animals  seized.     (Id.  §§  3102,  3103.) 

When  security  is  not  required  to  perfect  an  appeal. — Upon 
an  appeal  taken  by  the  people  of  the  State,  or  by  a  State  officer, 
or  board  of  State  officers,  or  a  board  of  Supervisors  of  a  county 
the  service  of  the  notice  of  appeal  perfects  the  appeal  and  stays 
the  execution  of  the  judgment  or  order  appealed  from,  without  an 
undertaking  or  other  security.  (Code  of  Civil  Pro.  §1313.)  The 
same  result  follows  the  service  of  a  notice  of  appeal  upon  an  appeal 
taken  by  a  domestic  municipal  corporation,  except  that  where  the 
appeal  is  taken  to  the  Court  of  Appeals,  or  to  the  Supreme 
Court  from  an  inferior  court,  or  to  the  Appellate  Division  of  the 
Supreme  Court  from  a  judgment  or  order  rendered  or  made  in 
the  same  court,  or  to  or  from  the  General  Term  of  the  City 
Court  of  New  York,  the  court  in  or  from  which  the  appeal  is 
taken  may  in  its  discretion  require  security  to  be  given.  In 
that  case,  the  form,  nature  and  extent  of  the  security,  not  ex- 
ceeding that  which  is  required  in  a  like  case  from  a  natural 
person,  must  be  prescribed  by  the  order  of  the  court;  and  the 
mayor,  comptroller,  or  counsel  to  the  corporation,  may  execute 
in  behalf  of  the  corporation  an  undertaking  so  required  to  be 
given.     (Id.  §§  1314,  3190,  3192.) 

No  security  is  required  to  perfect  an  appeal  to  the  Appellate 
Division  from  a  judgment  or  order  made  or  rendered  in  the 
Supreme  Court  (Id.  §  1351),  or  an  appeal  to  the  Supreme  Court 
from  the  judgment  or  order  of  an  inferior  court  (Id.  §§  1341, 
1343)  other  than  a  Surrogate's  Court  (Id.  §  2577),  or  an  appeal  to 
the  Appellate  Term  of  the  Supreme  Court  from  the  judgment 
or  order  of  the  General  Term  of  the  City  Court  of  New  York 
(Id.  §3192;  Quigg  v.  International  Shirt  and  Collar  Co.,  16 
Misc.  39),  or  an  appeal  to  the  General  Term  of  the  City  Court 
of'  New  York  from  a  judgment  or  order  of  the  same  court  (Code 
of  Civil  Pro.  §  3192),  or  an  appeal  from  an  order  made  in  the  City 
Court  of  Yonke'rs  (Laws  of  1878,  ch.  186,  §  56,  subd.  2),  or  an 
appeal  to  the  Appellate  Division  of  the  Supreme  Court  from  a 
determination  made  in  a  special  proceeding  unless  it  is  other- 
wise specially  prescribed  by  law.  (Code  of  Civil  Pro.  §  1360.) 
So  no  security  is  required  to  perfect   an  appeal  to  the  County 
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Court  from  a  judgment  of  a  justice  of  the  peace  unless  a  new 
trial  in  the  appellate  court  is  demanded  in  the  notice  of  appeal. 
(See  Struve  v.  Droge,  62  How.  258.)  The  practice  is  the  same 
where  the  appeal  is  to  the  County  Court  from  the  judgment  of 
a  City  Court  of  a  city  of  the  second  class  (Laws  of  1898,  ch.  182, 
§  37S)>  including  the  courts  formerly  known  as  the  City  Court 
of  Albany,  the  Justice  s  Court  of  Troy,the  Municipal  Court  of  the 
city  of  Syracuse.and  the  Municipal  Court  of  the  city  of  Rochester. 
(Id.  §  380,  and  see  Laws  of  1898,  ch.  530,  §  5;  Laws  of  1898, 
ch.  312,  §  14;  Laws  of  18Q9,  ch.  590,  §  6.)  The  practice  is  also 
the  same  on  appeals  to  the  County  Court  from  the  City  Court 
of  Binghamton.  (Laws  of  1899,  ch.  337,  §  20.)  On  an  appeal 
from  the  judgment  of  the  Municipal  Court  of  the  city  of  New 
York,  no  new  trial  can  be  demanded  in  the  appellate  court  and 
no  security  is  required  to  perfect  the  appeal.  (See  Laws  of  1898, 
ch.  378,  §  1367.)  No  security  is  required  on  an  appeal  from  a 
judgment  rendered  by  the  Municipal  Court  of  Buffalo  where  a 
new  trial  in  the  appellate  court  is  not  demanded  in  the  notice 
of  appeal.     (Id.,  ch.   loi,  §  2.) 

No  security  is  required  to.  perfect  an  appeal  to  the  County 
Court  when  taken  by  the  claimant  from  an  order  made  by  a 
justice  of  the  peace,  in  a  proceeding  against  animals  straying, 
determining  a  claim  to  the  surplus  proceeds  of  the  sale.  (Code 
of  Civil  Pro.  §  3095.) 

Appeals  not  perfected  until  security  is  given.— The  court 
has  no  power  to  dispense  with  the  giving  of  security  when 
required  by  the  Code  to  render  an  appeal  effectual.  iArchitectu- 
ral  Iron  Works  v.  City  of  Brooklyn,  85  N.  Y.,  625.) 

An  appeal  to  the  Court  of  Appeals  is  perfected  when  the 
required  undertaking  is  given  and  a  copy  thereof  with  notice  of 
filing  is  served  upon  the  attorney  for  the  adverse  party  either 
with  the  notice  of  appeal  or  before  the  expiration  of  the  time  to 
appeal.  (Code  of  Civil  Pro.  §§  1326,  1334;  Wade  v.  De  Leyer,  63 
N.  Y.  318.)  The  undertaking  may  be  given  at  any  time  before 
the  time  for  appealing  expires,  although  the  notice  of  appeal  has 
already  been  served;  but  the  notice  does  not  become  effectual  for 
any  purpose,  until  the  undertaking  has  been  given.  {Raymond 
V,  Richmond,  76  N.  Y.  106.     And  see  Blake  &■  Johnson  v.  Lyons 
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&  Fellows  Mayiuf.  Co.,  75  N.  Y.  611,)  Until  the  undertaking  is 
given  no  appeal  is  pending  {Benedict  &  Burnham  Manuf.  Co.  v, 
Thayer,  82  N.  Y.  610;  Guilfoyle  v.  Pierce,  22  App.  Div.  131;  Kel- 
sey  V.  Campbell,  38  Barb.  238;  40  Id.  434;  14  Abb.  368;  Matter 
of  Dumesnil,  47  N.  Y.  677;  12  Abb.  N.  S.  117);  and  if  a  notice  of 
appeal  is  served  and  the  cause  is  placed  on  the  calendar,  without 
the  undertaking  being  given,  the  proper  practice  is  to  move  to 
strike  the  cause  from  the  calendar.  {Raymond  v.  Richmond,  76 
N.  Y.  106,     See,  however,  Reese  v.  Boese,  92  N.  Y.  632.) 

Requisites  of  the  undertaking. — When  security  is  required 
to  perfect  an  appeal  to  the  Court  of  Appeals,  the  appellant  must 
give  a  written  undertaking,  executed  by  at  least  two  sureties, 
specifying  the  residence  of  each,  to  the  effect  that  he  will  pay  all 
costs  and  damages  which  may  be  awarded  against  him  on  the 
appeal,  not  exceeding  five  hundred  dollars.  (Id.  §§  1326,  1334.) 
The  security  must  be  for  both  costs  and  damages,  and  security 
for  damages  only  is  not  sufHcient.  {Langley  v.  Warner,  i  N.  Y. 
606.) 

Where  security  is  required  to  perfect  an  appeal  from  an 
order  or  decree  of  a  surrogate,  it  must  be  in  the  form  of  a  written 
undertaking,  with  at  least  two  sureties,  to  the  effect  that  the 
appellant  will  pay  all  costs  and  damages  which  may  be  awarded 
against  him  upon  the  appeal,  not  exceeding  two  hundred  and 
fifty  dollars.     (Code  of  Civil  Pro.  §  2577.) 

Where  security  fs  required  to  perfect  an  appeal  to  the 
County  Court  from  a  judgment  rendered  by  a  justice  of  the 
peace,  it  must  be  in  the  form  of  a  written  undertaking,  executed 
by  one  or  more  sureties,  approved  by  the  justice  who  rendered 
the  judgment,  or  by  a  judge  of  the  appellate  court,  to  the 
effect  that  if  the  appeal  is  dismissed,  or  if  judgment  is  rendered 
against  the  appellant  in  the  appellate  court,  and  an  execution 
issued  thereupon  is  returned  wholly  or  partly  unsatisfied,  the 
sureties  will  pay  the  amount  of  the  judgment,  or  the  portion 
thereof  remaining  unsatisfied,  not  exceeding  a  sum  specified 
in  the  undertaking,  which  must  be  at  least  one  hundred  dollars, 
and  not  less  than  twice  the  amount  of  the  judgment;  or,  if 
the  judgment  in  the  Justice's  Court  is  for  the  recovery  of  a 
chattel,  that  the  sureties  will  pay  the  sum  fixed  by  that  judgment 
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as  the  value  of  the  chattel,  together  with  the  damages,  if  any, 
awarded  for  the  taking,  witholding,  or  detention  thereof.  (Code 
of  Civil  Pro.  §§  3050,  3069.)  The  appellate  court  has  no  power 
to  amend  the  undertaking  by  inserting  therein  a  definite  sum  for 
which  the  surety  will  be  liable.  (Walrath  v.  Klock,  22  App. 
Div.  220.) 

Where  security  is  required  on  appeal  from  the  final  order 
made  by  a  justice  of  the  peace  in  a  proceeding  against  animals 
straying,  the  appellant  must  give  the  undertaking  required  for 
perfecting  an  appeal  from  a  judgment  and  staying  the  execution 
thereof,  as  last  above  mentioned,  and  also  an  undertaking,  in  the 
same  or  another  instrument,  to  the  effect,  that  if  the  final  order 
appealed  from  is  affirmed,  or  if  the  appeal  is  dismissed,  the  appel 
lant  will  pay  all  sums  which  the  justice  awards  against  him,  upon 
the  hearing,  after  the  determination  of  the  appeal,  as  prescribed 
in  section  3105  of  the  Code  of  Civil  Procedure,  not  exceeding  a 
sum  to  be  fixed  by  the  judge  to  whom  the  undertaking  is  pre- 
sented on  an  application  for  a  stay,  and  to  be  specified  in  the 
undertaking,  which  must  be  at  least  twice  the  amount  of  all  sums 
which  might  be  deducted  from  the  proceeds  of  the  sale  as  pre- 
scribed in  section  3092  of  the  Code.     (Code  of  Civil  Pro.  §  3105.) 

There  is  no  impropriety  in  reciting  in  the  undertaking  given 
to  perfect  an  appeal,  that  the  party  giving  it  "  intends  to  appeal," 
as  the  giving  of  the  undertaking  is  essential  to  the  completion  of 
the  purpose  to  appeal.     {Forrest  v.  Havens,  38  N.  Y.  469.) 

Where  the  appeal  is  from  two  orders  in  a  case  where  security 
is  required,  the  undertaking  must  be  for  double  the  amount 
required  to  perfect  a  single  appeal,  {Schermerhorn  v.  Anderson, 
1  N.  Y.  430.  And  see  Skidmore  v.  Davies,  10  Paige,  316.) 
But  on  an  appeal  from  a  judgment  awarding  different  sums  of 
money  to  different  defendants  only  one  undertaking  in  the  usual 
amount  is  necessary.     {Smith  v.  Lynes,  2  N.  Y.  569.) 

Perfecting  an  appeal  from  a  justice's  court,,  etc. — The 
mode  of  perfecting  an  appeal  from  a  judgoient  rendered  by  a 
justice  of  the  peace  is  in  some  respects  peculiar.  A  notice  of 
appeal  must  be  served  upon  the  justice  and  the  respondent  in 
the  manner  heretofore  pointed  out  {ante,  p.  184.  See  Code  of 
Civil  Pro.  §  3046);  and,   if  a  new  trial  is  desired  in  the  appellate 
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court,  the  appellant  must,  at  the  time  of  service  of  the  notice  of 
appeal  upon  the  justice,  give  the  undertaking  required  to  stay 
the  execution  of  the  judgment  {ante,  p.  i8g.  See  Code  of 
Civil  Pro.  §  3069.)  Unless  the  justice  is  dead,  the  appellant 
must,  at  the  time  of  serving  the  notice,  pay  to  the  person  to 
whom  it  is  delivered,  the  costs  of  the  action,  included  in  the 
judgment  and  the  sum  of  two  dollars  as  the  fee  of  the 
justice  for  making  the  return.  (Id.  §  3047.)  This  provision 
must  be  strictly  complied  with.  Unless  the  costs  included  in  the 
judgment  and  the  fee  for  making  the  return  are  paid  to  or 
relinquished  by  the  justice  within  twenty  days  from  the  rendition 
of  the  judgment,  the  appeal  is  ineffectual  and  will  be  dismissed 
on  motion.  {Kenney  v.  Livery  Stable  Keeper's  Assn.,  89  Hun,, 
igo;  Goss  v.  Hays,  40  App.  Div.  557;  Thomas  v.  Thomas,  18 
Hun,  481.)  The  payment  of  the  fee  for  making  the  return  has 
been  held  to  be  jurisdictional,  and  that  without  it  the  appeal  is 
not  perfected.  {Southard  v.  Philips,  7  Hun,  iS.)  The  only  costs 
that  need  be  paid  are  those  included  in  the  judgment  {ex  parte 
Beadlestone,  7  Cow.  507);  and  if  the  appellant  offers  to  pay  all 
the  costs  that  can  be  required  ot  him,  and  does  pay  all  that  is 
demanded,  the  payment  is  sufificient  although  the  justice  takes 
less  than  he  is  entitled  to  receive.  {People  v.  Genessee  Common 
Pleas,  4  Wend.  202.)  But  all  the  costs  must  be  actually  paid, 
and  the  appellant  has  no  right  to  retain  a  portion  of  them  as 
belonging  to  him  {People  v.  Saratoga  Common  Pleas,  i  Wend. 
282);  nor  can  the  justice  waive  the  payment  by  charging  them  in 
account  against  the  party.  {Ex  parte  La  Farge,  6  Covt.  61.)  The 
payment  must  be  made  strictly  as  required.  Payment  of  the  fee 
for  the  return  to  the  justice,  and  of  the  costs  to  the  respondent,. 
is  not  a  compliance  with  the  statute.  {Ex  parte  Stephens,  6  Cow. 
69.)  The  costs  must  be  paid  to  the  justice  or  his  clerk,  who 
must  pay  them  over  to  the  party  who  prevailed  before  the  justice, 
and  may  be  taxed  by  the  appellant  as  a  disbursement  if  he  suc- 
ceeds upon  the  appeal.  {Sherwood  v.  Travelers'  Ins.  Co.,  65 
How.  193.) 

If  a  party,  through  mistake,  inadvertence,  or  excusable 
neglect,  omits  to  pay  the  costs  or  fee  necessary  to  perfect  the 
appeal,  the  appellate  court,  upon  proof  by  affidavit  of  the  facts,, 
may,  in  its  discretion,  permit  the  omission  to  be  supplied  upon 
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such  terms  as  justice  requires,  if  the  appellant  has  seasonably  and 
in  good  faith  served  the  notice  of  appeal.  (See  Code  of  Civil 
Pro.  §  3049.  And  see  also  Eldridge  v.  Underhill,  17  Hun,  241; 
Black  V.  Maitland,  i  App.  Div.  6;  Mann  v.  Dennis,  20  St.  Rep. 
195;  Goss  V.  Hay,  40  App.  Div.  SS4.) 

Where  an  appeal  is  taken  from  an  order  made  in  a  proceed- 
ing against  animals  straying,  which  determines  a  demand  for  the 
return  of  the  possession  of  an  animal  seized,  the  appeal  will  not 
be  effectual  for  any  purpose,  unless  the  appellant  procures  from 
the  county  judge  an  order  directing  a  stay  of  the  proceedings 
upon  the  petition,  and  a  stay  of  the  execution  of  the  order 
appealed  from,  and  files  it  with  the  justice  within  the  time 
allowed  for  the  appeal.  (See  Code  of  Civil  Pro.  §§  3102,  3103.) 
So  where  an  appeal  from  a  final  order  made  upon  the  petition  in 
such  proceeding  is  taken  by  the  person  answering,  it  is  not 
efTectual  for  any  purpose  unless  the  appellant  files  with  the  notice 
of  appeal  an  order  of  the  county  judge,  or,  if  he  is  absent  from 
the  county,  of  a  justice  of  the  Supreme  Court,  reciting  that  the 
appeal  has  been  perfected,  and  that  ths  security  required  by 
section  3105  of  the  Code  of  Civil  Procedure  has  been  given  there- 
upon, and  directing  a  stay  of  proceedings  upon  the  final  order 
appealed  from,  and  that  the  possession  of  the  animal  or  animals 
seized  be  delivered  to  the  appellant.  (Id.  §§3104,  3105.)  The 
proceedings  to  obtain  these  orders  will  be  noticed  hereafter. 


CHAPTER  XI. 

STAYING  EXECUTION  ON  APPEAL. 

SECTION   I. 
In  General. 

It  is  a  rule  of  almost  universal  application  that  a  perfected 
appeal  does  not  stay  the  execution  ol  the  judgment  or  order 
appealed  from,  and  that  to  obtain  a  stay  certain  statutory  re- 
quirements must  be  complied  with,  either  as  to  giving  an  under- 
taking, or  obtaining  an  order  of  the  court.  While  an  appeal, 
regularly  taken  and  perfected,  is  taking  its  course  in  the  appel- 
late court,  the  respondent  may,  notwithstanding,  unless  stayed, 
proceed  to  enforce  his  judgment  or  order,  and  the  appellant's 
only  remedy  is  to  enforce  restitution  when  he  becomes  entitled 
to  it.  There  are  some  exceptions  to  this  general  rule,  which 
will  be  noticed  hereafter. 

The  proceedings  to  obtain  a  stay  on  appeal  to  the  Court  of 
Appeals  are  applicable  to  other  appeals,  but  for  convenience  will 
be  first  stated  separately,  and  their  application  afterward 
indicated. 

SECTION    II. 

On  Appeal  to  the  Court  of  Appeals. 

From  judgment  or  order  for  a  sum  of  money, — If  the 
appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or  from  a 
judgment  or  order  directing  the  payment  of  a  sum  of  money, 
it  does  not  stay  the  execution  of  the  judgment  or  order  until 
the  appellant  gives  a  written  undertaking  to  the  effect  that  if 
the  judgment  or  order  appealed  from,  or  any  part  thereof,  is 
afifirmed,  or  the  appeal  is  dismissed,  he  will  pay  the  sum 
recovered  or  directed  to  be  paid  by  the  judgment  or  order,  or 
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the  part  thereof  as  to  which  it  is  affirmed.  But  where  the  judg- 
ment or  order  directs  the  payment  of  money  in  fixed  install- 
ments, the  undertaking  must  be  to  the  effect  that  the  appellant 
will  pay  each  installment  which  becomes  payable  pending  the 
appeal,  or  the  part  thereof  as  to  which  the  judgment  or  order 
is  affirmed,  not  exceeding  a  sum  specified  in  the  undertaking, 
which  must  be  fixed  by  a  judge  of  the  court  below.  The  court 
below  may,  at  apy  time  afterwards,  upon  satisfactory  proof  by 
affidavit  that  the  sum  so  fixed  is  insufficient  in  amount,  make 
an  order  requiring  the  appellant  to  give  a  further  undertaking 
to  the  same  effect,  in  a  sum  and  within  a  time  specified  in  the 
order.  A  failure  to  comply  with  such  an  order  has  the  same 
effect  as  if  no  undertaking  had  been  given.  (Code  of  Civil  Pro. 
§  1327.)  Where  the  judgment  or  order  from  which  an  appeal 
is  taken  to  the  Court  of  Appeals,  affirms  a  judgment  or  order 
to  the  effect  above  specified,  the  undertaking  must  be  the 
same  as  if  the  judgment  or  order  from  which  the  appeal  is  so 
taken  was  to  the  same  efiect  as  the  judgment  or  order  so 
affirmed  (Id.  §  1332);  that  is  the  undertaking  must  be  in  such 
a  form  that  the  payment  of  the  judgment  or  order  affirmed 
by  the  judgment  or  order  appealed  from,  shall  be  secured.  (^Moses 
V.  Hasbrouck,  63  How.  84)  The  undertaking  must  be  to  the 
efiect  that  if  the  judgment  or  order  appealed  from,  or  any 
part  thereof,  is  affirmed,  or  the  appectl  is  dismissed,  the  appel- 
lant will  pay  the  sum  recovered  or  directed  to  be  paid  by  the 
judgment  or  order,  or  the  part  thereof  as  to  which  it  is 
affirmed.  An  undertaking  that  the  appellant  will  pay  the 
sum  recovered  or  directed  to  be  paid  by  the  affirmance,  or 
the  part  thereof  as  to  which  it  is  affirmed,  is  insufficient. 
{Holhster  v.  McNeill,  31  Hun,  629  ;  Moses  v,  Hasbrouck,  63  How. 
201 ;   10  Abb.  N.  C.  407.) 

The  above  provision  of  the  Code  applies  only  to  a  judg- 
ment or  order  absolutely  requiring  the  payment  of  the  sum 
fixed,  or  wnich  may  be  ascertained  by  computation.  It  does 
not  apply  to  a  judgment  for  a  deficiency  in  a  foreclosure 
action  {Grow  v.  Garlock,  29  Hun,  5y8),  nor  to  a  judgment  in 
the  alternative  for  the  payment  of  money.  (Quackenbusn  v. 
Leonard,  10  Paige,   131  ;  but  see  Elliott  v.    Buckland,  37  How. 
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Long  prior  to  the  present  Code  the  rule  of  Chancery  was  in 
forco  Hidt  on  an  appeal  from  a  decree  directing  the  payment  of 
a  fund  in  court  to  the  respondent,  it  was  only  necessary  for  the 
appellant  to  give  the  usual  undertaking  required  to  perfect  the 
appeal  to  the  Court  of  Appeals  in  order  to  effect  a  stay  of  pro- 
ceedings. (See  Curtis  V.  Leavitt,  lo  How.  481;  i  Abb.  274;  City 
Bank  V.  Bangs,  4  Paige,  285  ;  Wright  v.  Miller,  3  Barb,  ch.  382; 
Bank  of  Havana  V.  Moore  8  Week.  Di/.  198.)  And  under  the 
Code  of  Procedure  it  was  held  that  the  Chancery  rule  must  be 
followed,  and  that  where  the  decree  directed  the  payment  of 
money  which  was  in  court,  a  stay  upon  appeal  was  effected  by 
giving  an  undertaking,  under  section  384  of  that  act,  for  the  costs 
of  the  appeal.  {Curtis  v.  Leavitt,  10  How.  481)  But  under  the 
present  Code  such  an  undertaking  will  not  stay  the  payment  of 
the  money  according  to  the  direction  of  the  decree;  and  the 
security  required  to  effect  such  stay,  is  left  to  the  sound  discretion 
of  the  court.  (Steinback  v.  Diepenbrock,  ij  App.  Div.  208;  Dwyer 
V.  Rorke,  8  App.  Div.  617.) 

Where  the  judgement  against  an  elevated  railroad  company 
awards  the  plaintiff  past  damages  and  costs  and  also  enjoins  the 
further  maintenance  of  the  structure  in  front  of  the  plaintiff's 
premises  unless  the  defendant  corporation  shall  pay  a  sum  fixed 
for  fee  damages  and  interest,  the  ordinary  undertaking  given  on 
appeal  to  the  Court  of  Appeals  under  section  1327  of  the  Code, 
while  sufficient  to  perfect  the  appeal,  is  insufficient  to  stay  pro- 
ceedings upon  the  judgment  pending  the  appeal.  The  Code  does 
not  prescribe  any  method  by  which  the  execution  of  the  judg- 
ment can  be  stayed  in  such  case.  {Genet  v.  President,  etc.,  D.  6r 
H.  C.  Co.,  113  N.  Y.  472,  475).  The  proper  practice  is  for  the 
appellant  to  apply  to  the  Appellate  Division  by  motion  for  an 
order  staying  the  operation  of  the  judgment  upon  the  giving  of 
such  security  as  may  be  required  by  the  court.  {Enov.  N.  Y. 
Elevated  R.  R.  Co.,  15  App.  Div.  336.) 

From  judgment   or  order  for  delivery  of  property.— If 

the  appeal  is  from  a  judgment  or  order  directing  the  assignment 
or  delivery  of  a  document,  or  of  personal  property,  it  does  not 
stay  the  execution  of  the  judgment  or  order  until  the  thing 
directed  to  be  assigned  or  delivered  is  brought   into    the   court 
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below,  or  placed  in  the  custody  of  an  officer  or  receiver  designated 
by  that  court;  or  the  appellant  gives  a  written  undertaking,  as 
prescribed  in  the  followi  g  provision.  (Code  of  Civil  Pro.,  §  1328.) 
If  the  appeal  is  taken  from  a  judgment  for  the  recovery  of  a 
chattel  it  does  not  stay  the  execution  of  the  judgment  until  the 
appellant  gives  a  written  undertaking,  in  a  sum  fixed  by  the 
court  below,  or  a  judge  thereof,  to  the  effect  that  the  appellant 
will  obey  the  direction  of  the  appellate  court  upon  the  appeal. 
(Id.  §  1329  ;  and  see  Id.  §  1332;  see  Ryan  v.  Webb,  39  Hun,  435; 
People  V.  Albany  &  Susquehanna  R.  R.  Co.,  57  Barb.  204,  219.)  It 
has  been  held  that  in  an  action  of  replevin,  where  the  judgment  is 
in  the  alternative  for  the  return  of  the  property  or  for  the  value 
thereof,  the  appellant  must  not  only  give  an  undertaking  similar 
to  the  one  provided  for  above,  but  also  an  undertaking  as  in  case 
of  a  judgment  for  money  {Elliott  v.  Buckland,  37  How.  71);  but 
the  language  of  the  Code  seems  to  render  this  no  longer  neces- 
sary. 

A  judgment  directing  a  defendant  to  pay  over  moneys  in 
the  hands  of  a  receiver  of  co-defendants  as  belonging  to  them,  is 
not  a  money  judgment,  and  the  undertak'ng  should  be  in  accord- 
ance with  the  above  provision  of  the  Code.  {Bank  of  Havana  v. 
Moore,  8  Week.  Dig.  198.) 

It  is  the  duty  of  the  judge  to  whom  the  application  for  a 
stay  is  made  to  fix  the  amount  of  the  undertaking.  {Montefiore 
v.  Favilla,  63  How.  386.) 

From  judgment  or  order  directing  Conveyance. — If  the 
appeal  is  taken  from  a  judgment  or  order  directing  the  execution 
of  a  conveyance  or  other  instrument,  it  does  not  stay  the  execu- 
tion of  the  judgment  or  order  until  the  instrument  is  executed 
and  deposited  with  the  clerk  with  whom  the  judgment  or  order 
is  entered,  to  abide  the  direction  of  the  appel'ate  court.  (Code 
of  Civil  Pro.  §  1330;  and  see  Id,  §  1332.) 

If  the  appellant  fails  to  comply  with  the  above  provision  of 
the  Code,  the  respondent  may  issue  execution,  and  if  the  court 
afterward  grant  the  appellant  relief,  as  a  favor,  it  will  not  set 
aside  the  execution,  but  merely  stay  proceedings  on  it.  {Waring 
V.  Ayres,  12  Abb.  112.) 

A  judgment   directing  the   conveyance  of   real  estate  to  a 
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receiver  is  within  the  above  provision   of  the   Code.     (^Bank  of 
Havana  v.  Moore,  8  Week.  Dig.  198.) 

Judgment,  etc.,  for  the  possession  of  real  property. — If 
the  judgment  or  order  directs  the  sale  or  the  delivery  of  the  pos- 
session of  real  property,  or  entitles  the  respondent  to  the  imme- 
diate possession  thereof,  an  appeal  does  not  stay  the  execution 
of  the  judgment  or  order  until  the  appellant  gives  a  written 
undertaking  to  the  effect  that  he  will  not,  while  in  the  possession 
of  the  property,  commit  or  suffer  to  be  committed  any  waste 
thereon;  and  if  the  property  is  in  his  possession  or  under  his  con- 
trol the  undertaking  must  also  provide  that  if  the  judgment  or 
order  is  affirmed,  or  the  appeal  is  dismissed,  and  there  is  a  defi- 
ciency upon  a  sale,  he  will  pay  the  value  of  the  use  and  occupa- 
tion of  such  property,  or  the  part  thereof  as  to  which  the  judg- 
ment or  order  is  affirmed,  from  the  time  of  taking  the  appeal 
until  ihe  delivery  of  the  possession  thereof,  pursuant  to  the  judg- 
ment or  order,  not  exceeding  a  specified  sum  fixed  by  a  judge 
of  the  court  below.  If  the  judgment  directs  a  sale  of  real  prop- 
erty upon  the  foreclosure  of  a  mortgage,  and  an  appeal  is  taken 
by  a  party  against  whom  payment  of  the  deficiency  is  awarded 
by  such  judgment,  the  undertaking  must  also  provide  that  if  the 
judgment  is  affirmed  or  the  appeal  is  dismissed,  the  appellant 
will  pay  any  deficiency  which  may  occur  upon  the  sale,  with 
interest  and  costs,  and  all  the  expenses  chargeable  against  the 
proceeds  of  the  sale,  not  exceeding  a  sum  fixed  by  a  judge  of  the 
court  below.     (Code  of  Civil  Pro.  §  1331.) 

There  is  no  discretionary  power  in  the  court  to  stay  pro- 
ceedings unless  the  undertaking  is  given.  (Watt  v.  Watt,  15 
Abb.  367,  note.)  The  proceedings  are  not  stayed  unless  the 
proper  undertaking  is  given.  {People  v.  Albany  &  Susquehanna 
R.  R.  Co.,  57  Barb.  204,  219.) 

It  was  held  before  the  amendment  of  this  section  in  1897, 
that  an  undertaking  against  waste  and  for  the  value  of  use  and 
occupation  operates  as  a  stay  of  proceedings  without  a  covenant 
to  pay  a  deficiency,  and  that  the  appellant  might  choose  to  give 
either  form  of  the  undertaking  with  equal  effect.  {Crow  v.  Gar- 
lock,  29  Hun,  598  ;  Werner  v.  Tuch,  119  N.  iT.  632.)  The  lan- 
guage of  the  section  as  amended  forbids  such  construction  now. 
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It  is  held  that  this  section  providing  for  the  giving  of  an 
undertaking  on  appeal  from  a  judgment  directing  the  sale  of  real 
property  to  the  effect  that  the  appellant  while  in  possession  of 
the  realty  will  not  commit  or  suffer  waste  thereon,  is  applicable 
only  to  a  case  where  the  appellant  is  in  possession  of  the  realty 
affected  by  the  judgment  appealed  from  (Commercial  Bank  v. 
Foltz,  35  App.  Div.  237  ;  N.  Y.  Security  Co,  v.  Saratoga  Gas  Co. 
5  App.  Div.  535  ;  National  Savings  Bank  v.  Slade,  42  N.  Y. 
Supp.  455),  or  where  a  judgment  for  deficiency  has  been  awarded 
against  him.  (Rosenbaum  w.  Tobler,  31  App.  Div.  312.)  Thus, 
where  a  judgment  of  foreclosure  and  sale  has  been  awarded  to 
the  plaintiff,  and  an  appeal  is  taken  by  a  defendant  who  is  neither 
in  possession  of  the  premises  nor  against  whom  a  judgment  of 
deficiency  has  been  awarded,  the  appellant's  proceedings  for  a 
stay  pending  the  appeal  should  not  be  taken  under  section  1331 
of  the  Code,  but  under  sections  135 1  and  1352.     (Id.) 

A  judgment  awarding  real  property  to  the  plaintiff,  and 
restraining  the  defendants  from  further  use  thereof,  cannot  be 
stayed  by  an  undertaking  given  under  the  above  provision  of 
the  Code.  The  operation  of  a  final  injunction  cannot  be 
stayed  pending  an  appeal.  {Troy  &•  Boston  R,  R.  Co.  v.  Boston, 
Hoosic  Tunnel  Gr  Western  R'y,  57  How.  181.) 

In  action  for  specific  performance.— Where  the  appeal  is 
from  a  judgment  in  favor  of  the  owner  of  real  estate,  in  an 
action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or 
dispose  of  the  same,  as  though  no  appeal  had  been  taken,  unless 
the  appellant  shall  file  with  the  clerk  of  the  court  a  written 
undertaking,  in  a  sum  fixed  by  the  court  or  a  judge  thereof, 
upon  a  notice  to  the  respondent  of  at  least  ten  days,  and  to 
be  approved  by  such  court  or  judge,  to  the  effect  that  the 
appellant  will,  in  case  the  judgment  appealed  from  shall  be 
affirmed,  pay  to  such  owner  such  damages  as  he  may  suffer 
by  reason  of  such  appeal,  not  exceeding  the  amount  of  the 
undertaking.  Such  undertaking  may  be  filed  at  any  time  during 
the  appeal,  but  any  sale  of  such  real  estate,  or  contract  to  sell  the 
same  in  good  faith  and  for  a  valuable  consideration,  after  said 
judgment,  and  before  the  filing  of  such  undertaking,  shall  be  as 
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valid  as  if  such  undertaking  had  not  been  filed.  In  case  such 
undertaking  shall  not  be  filed  the  respondent  shall  be  entitled  at 
any  time  during  such  appeal  to  an  order  discharging  of  record 
any  notice  of  pendency  of  action  filed  in  the  action,  and  also  can- 
celling and  discharging  of  record  said  contract,  in  case  the  same 
has  been  recorded.     (Code  of  Civil  Pro.  §  1323.) 

Upon  appeal  from  a  judgment  or  order  of  affirmance. 
— The  Code  provides  that  a  judgment  affirming  wholly  or  partly 
a  judgment  from  which  an  appeal  has  been  taken,  shall  not, 
expressly  and  in  terms,  award  to  the  respondent  a  sum  of  money 
or  other  relief  which  was  awarded  to  him  by  the  judgment  so 
affirmed.  (Code  of  Civil  Pro.  §  1317-)  Thus,  where  the  plaintiff 
has  recovered  a  judgment  for  a  sum  of  money  at  the  Trial  Term 
and  on  appeal  by  the  defendant  to  the  Appellate  Division  the 
judgment  is  affirmed,  the  judgment  entered  upon  the  order  of 
affirmance  would  not  again  award  to  the  plaintiff  in  terms  the 
sum  which  was  awarded  to  him  by  the  judgment  from  which  the 
appeal  was  taken,  but  only  the  costs  of  the  appeal.  If  a  further 
appeail  was  taken  by  the  defendant  to  the  Court  of  Appeals  it 
might  be  a  question  whether  a  mere  judgment  of  affirmance  was 
a  judgment  for  the  recovery  of  money  within  the  meaning  of  sec. 
tion  1327  which  could  be  secured  by  an  undertaking  on  appeal. 
The  same  difficulty  would  be  met  where  the  judgment  of  the 
Trial  Term  directed  the  execution  of  a  conveyance  or  directed 
the  sale  or  the  delivery  of  possession  of  real  property,  or  other 
relief,  and  the  original  judgment  was  not  expressly  re-adjudged 
in  the  order  of  affirmance.  To  settle  these  questions  the  Code 
provides  that  where  the  judgment  or  order,  from  which  an  appeal 
is  taken  to  the  Court  of  Appeals,  affirms  a  judgment  or  order  to 
the  effect  specified  in  sections  1327  to  1331  inclusive,  the  under- 
taking must  be  the  same  as  if  the  judgment  or  order  from  which 
the  appeal  is  so  taken,  was  to  the  same  effect  as  the  judgment  or 
order  so  affirmed.  (Code  of  Civii  Pro,  §  1332.)  In  other  words, 
if  the  judgment  affirmed  required  the  payment  of  money,  the 
order  of  affirmance  must  be  treated  as  though  it  had  directed  the 
payment  of  the  same  sum  as  that  provided  for  by  the  original 
judgment,  and  the  undertaking  given  an  appeal  from  a  judgment 
of  affirmance  will  have' the  same  effect  as  though  the  judgment 
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of  affirmance  had  expressly  directed  the  payment  of  the  sum  in- 
cluded in  the  original  judgment.  (See  McElroy  v.  Mumford,  128 
N.  Y.  303.)  And  generally,  for  the  purpose  of  a  stay  on  an 
appeal  to  the  Court  of  Appeals  from  a  judgment  of  affirmance, 
the  judgment  appealed  from  must  be  treated  under  section  1332- 
as  if  it  contained  all  that  is  prohibited  from  being  stated  therein 
by  section  1317  of  the  Code, 

When  an  order  is  necessary. — The  provisions  of  the 
Code  heretofore  cited  relating  to  the  stay  of  proceedings  upon 
a  judgment  or  order  appealed  from  (§§  1327-1332),  do  not  extend 
to  a  case  where  it  is  specially  prescribed  by  law  that  an  appeal 
may  be  taken,  or  the  execution  of  the  judgment  or  order 
appealed  from  may  be  stayed  without  security,  or  where  the 
security  to  be  given  for  either  purpose  is  specially  regulated  by 
law.  (Code  of  Civil  Pro.  §  1333.)  There  are  cases  to  which  the 
sections  of  the  Code  relating  to  the  giving  of  security  to  stay 
the  execution  of  the  judgment  or  order  appealed  from  are  not 
applicable  because  not  falling  within  them,  and  as  to  which  there 
is  no  special  provision  of  law  for  a  stay  without  security  or  by 
•which  the  security  to  be  given  is  regulated.  In  all  such  omitted 
cases  a  perfected  appeal  does  not  stay  the  execution  of  the  judg- 
ment or  order  appealed  from,  and  an  order  granting  the  stay  is 
necessary  to  accomplish  this  result.  {McMahon  v.  Allen,  22  How. 
193;  13  Abb.  126;  Valton  v.  National  Loan  Ftixd  Life  Assurance 
Society,  19  How.  515;  Post  v.  Doremus,  60  N.  Y.  371.)  Upon  an 
application  for  an  order  directing  a  stay  the  court  may  impose 
such  terms  as  to  security  as  will  be  sufficient  to  protect  the 
respondent  against  loss  if  in  the  Court  of  Appeals  there  should 
be  a  decision  adverse  to  that  from  which  the  appeal  is  taken. 
(Id.)  Thus,  where  a  judgment  had  been  entered  upon  the 
decision  of  the  late  General  Term  allowing  the  plaintiff  to 
redeem  a  contract  within  sixty  days,  it  was  held  that  the  Special 
Term  had  the  power,  pending  an  appeal  by  the  plaintiff,  to  stay 
all  proceedings  on  the  part  of  the  defendant  until  the  hearing 
and  decision  of  the  appeal,  and  to  extend  the  time  to  redeem 
until  sixty  days  after  the  decision  of  the  Court  of  Appeals.  {Gray 
V.  Green,  14  Hun,  18.) 

An   application  for  a  stay  is  addressed  to  the  discretion  of 
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the  court  {Tiers  v.  Carnahan,  3  Abb.  69);  and  should  be  refused 
when  it  will,  from  the  nature  of  the  case,  work  an  injustice 
{Clark  V.  Brooks,  2  Daly,  159;  2  Abb.  N.  S.  385),  or  where  the 
case  is  not  a  proper  one  for  a  stay.  {Ford  v.  Turner,  5  Duer,  684; 
3  Abb. '385.)     The  discretion  is  legal,  not  absolute. 

In  an  action  for  dower  an  appeal  from  a  final  judgment 
awarding  to  the  plaintiff  possession  of  the  part  admeasured  and 
laid  off  to  her,  does  not  stay  the  execution  thereof,  unless  the 
court  or  a  judge  thereof  grants  an  order  directing  such  a  stay. 
Such  an  order  shall  not  be  granted  if  an  undertaking  is  given  on 
the  part  of  the  respondent,  with  one  or  more  sureties,  approved 
by  the  court  or  a  judge  thereof,  to  the  effect  that  if  the  judgment 
appealed  from  is  reversed  or  modified,  and  restitution  is  awarded, 
she  will  pay  to  the  person  entitled  thereto  the  value  of  the  use 
and  occupation  of  the  part  so  admeasured  and  laid  off  to  her,  or 
of  the  portion,,  restitution  of  which  is  awarded,  during  the  time 
she  holds  possession  thereof  by  virtue  of  the  judgment.  (Code 
of  Civil  Pro.  §  1616) 

Stay  pending  application  for  leave  to  appeal. — In  a  case 
specified  in  subdivision  two  of  section  191  of  the  Code,  a  party 
aggrieved,  upon  presenting  to  the  court  proof  by  affidavit  that 
he  intends  to  apply  to  the  Appellate  Division  rendering  such 
decision  for  leave  to  appeal  to  the  Court  of  Appeals,  and  in  case 
such  Appellate  Division  shall  refuse  such  leave  then  that  such 
party  intends  to  apply  to  a  judge  of  the  Court  of  Appeals  to  be 
allowed  to  appeal  to  said  Court  of  Appeals,  and  proof  that  an 
undertaking,  given  as  prescribed  in  chapter  12  of  the  Code,  has 
been  filed  with  the  clerk  with  whom  the  judgment  appealed  from 
is  entered,  shall  be  entitled  to  an  order  staying  all  proceedings  to 
enforce  such  judgment  until  the  granting  or  refusal  of.  such  leave 
to  appeal  by  such  Appellate  Division  or  a  judge  of  the  Court  of 
Appeals.  The  party  desiring  to  make  such  application  must  do 
so  at  the  same  term  or  at  the  term  of  said  Appellate  Division 
next  succeeding  that  at  which  the  judgment  of  affirmance  was 
rendered  and  notice  of  entry  thereof  served  upon  the  party 
aggrieved,  and  in  case  such  Appellate  Division  refuses  such 
application,  then  such  party  shall  have  thirty  days  from  and  after 
service  of  a  copy  of   the  order    denying  such   application  with 
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notice  of  entry  in  which  to  apply  to  a  judge  of  the  Court  of 
Appeals  to  be  allowed  to  so  appeal.     (Code  of  Civil  Pro.  §  1310,) 


SECTION  III. 

On  Appeal  to  the  Supkeme  Court  from  an  Inferior 

Court. 

On  appeals  from  final  judgments — Upon  an  appeal  taken 
to  the  Supreme  Court  from  the  final  judgment  of  an  inferior  court 
as  prescribed  in  title  three  of  chapter  twelve  of  the  Code,  no 
security  is  required  to  perfect  the  appeal;  but  if  the  appellant 
desires  to  stay  the  execution  of  the  judgment,  security  must  be 
given,  and  the  sureties  may  be  excepted  to,  and  must  justify,  as 
upon  appeal  to  the  Court  of  Appeals,  from  a  judgment  of  the 
same  amount,  or  to  the  same  effect.     (Code  of  Civil  Pro.  §  1341  ) 

The  same  security  is  required  upon  an  appeal  to  the  Supreme 
Court  from  a  final  judgment  rendered  upon  an  appeal  taken  to 
the  General  Term  of  the  City  Court  of  the  city  of  New  York. 

(Id.  §  3192-) 

Upon   an   appeal   to   the   Supreme  Court  from  a  judgment 

rendered  in  the  Municipal  Court  of  the  city  of  New  York,  if  the 
appellant  desires  a  stay  of  execution  he  must  give  a  written 
undertaking,  executed  by  one  or  more  sureties,  approved  by  the 
justice  who  rendered  the  judgment,  or  by  a  judge  of  the  appellate 
court,  to  the  effect  that  if  the  appeal  is  dismissed  or  if  judgment 
is  rendered  against  the  appellant  in  the  appellate  court,  and  an 
execution  issued  thereupon  is  returned  wholly  or  partly  unsatis- 
fied, the  sureties  will  pay  the  amount  of  the  judgment,  or  the 
portion  thereof  remaining  unsatisfied,  not  exceeding  a  sum, 
specified  in  the  undertaking,  which  must  be  at  least  one  hundred 
dollars,  and  not  less  than  twice  the  amount  of  the  judgment;  or 
if  the  judgment  appealed  from  is  for  the  recovery  of  a  chattel, 
that  the  sureties  will  pay  the  sum  fixed  by  that  judgment  as  the 
value  of  the  chattel,  together  with  the  damages,  if  any,  awarded 
for  the  taking,  withholding  or  detention  thereof*  (Laws  of  1897, 
ch.  378,  §  1367;  Laws  of  1898,  ch.  546,  §  i;  Code  of  Civil  Pro. 
§  3050.)     The  same  security  must  be  given  to  stay  the  execution 
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of  a  judgment  rendered  in  the  Municipal  Court  of  Buffalo  pend- 
ing an  appeal  to  the  Suprem ;  Court.  (Laws  of  1898,  ch.  loi, 
§2.) 

A  decree  rendered  by  a  county  judge  upon  a  final  account- 
ing of  an  assignee  for  the  benefit  of  creditors  is  in  the  nature  of 
a  final  judgment,  and  to  stay  execution,  security  should  be  given 
as  on  an  appeal  from  a  judgment.  (See  Matter  of  Beckwith,  15 
Hun,  326.) 

From  an  order — Upon  an  appeal  taken  to  the  Supreme 
Court  under  section  1342  of  the  "Code  from  an  order  effecting  a 
substantial  right  made  in  an  action  brought  in,  or  taken  by  appeal 
to,  an  inferior  court,  no  security  is  required  to  perfect  the  appeal 
but  it  does  not  stay  the  execution  of  the  order  from  which  it  is 
taken.  The  appellate  court,  or  a  judge  thereof,  may  direct  such 
a  stay  upon  such  terms  as  to  security  or  otherwise  as  justice 
requires.     (Code  of  Civil  Pro.  §  1343.) 

The  same  course  must  be  pursued  to  stay  the  execution  of 
an  order,  made  by  the  General  Term  of  the  City  Court  of  the 
city  of  New  York,  pending  an  appeal  therefrom  to  the  Supreme 
Court.     (Id,  §  3192.) 
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ON  Appeal  to  the  Appellate  Division  of  the 
Supreme  Court. 

Stay  by  giving  an  undertaking. — No  security  is  required 
to  perfect  an  appeal  to  the  Appellate  Division  of  the  Supreme 
Court  from  a  judgment  or  order  rendered  or  made  in  an  action 
in  the  same  court,  but  the  appeal  does  not  of  itself  stay  the 
execution  of  the  judgment  or  order  appealed  from.  (Code  of 
Civil  Pro.  §  135 1.) 

If  the  appeal  is  from  a  final  judgment,  and  the  appellant 
desires  to  stay  the'execution  of  the  judgment  until  the  hearing 
and  decision  of  the  appeal,  he  may  either  give  the  requisite 
undertakings  as  provided  in  section  1352  of  the  Code,  or  he 
may  auply  for  an  order  directing  a  stay  as  provided  in  section 
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135 1  of  that  act.  He  cannot  obtain  a  stay  without  adopting 
one  or  the  other  of  these  modes  of  procedure.  {Niles  v.  Batter- 
shall,  26  How.  93  ;  18  Abb.  161;  Staring  v,  Jones,  13  How, 
423.)  If  a  levy  has  already  been  made  under  an  execution 
issued  upon  the  Judgment  appealed  from,  and  a  discharge  of 
the  levy  be  desired,  it  may  possibly  be  to  the  advantage  of  the 
appellant  to  give  the  required  undertakings.  (See  Code  of  Civil 
Pro.  §   131 1.) 

Upon  an  appeal  to  the  Appellate  Division  of  the  Supreme 
Court  from  a  final  judgment  rendered  in  the  same  court  the 
appellant  may  give  the  security  required  to  perfect  an  appeal 
to  the  Court  of  Appeals  from  a  judgment  of  the  same  amount, 
or  to  the  same  effect,  and  to  stay  the  execution  thereof.  In 
that  case  the  execution  of  the  judgment  appealed  from  is 
stayed  as  upon  appeal  to  the  Court  of  Appeals,  and  subject  to 
the  same  conditions.  (Code  of  Civil  Pro.  §  1352.)  Although 
no  security  is  required  to  perfect  the  appeal  to  the  Appellate 
Division,  yet  to  stay  execution  thereon  under  section  1352  of  the 
Code,  all  the  security  must  be  given  requisite  both  to  perfect 
an  appeal  to  the  Court  of  Appeals  and  to  stay  execution. 
(Moak  V.  Hayes,  25  Hun,  316.) 

Where  security  is  given  under  this  section,  the  provisions  of 
title  second  of  chapter  twelve  of  the  Code  apply  thereto  as  if 
the  Appellate  Division  of  the  Supreme  Court  was  specified  in 
those  provisions  in  place  of  the  appellate  court  and  a  judge  of 
the  same  court  in  place  of  a  judge  of  the  court  below,  (Code 
of  Civil  Pro.  §  135 1.) 

As  to  the  security  required  to  perfect  an  appeal  to  the  Court 
of  Appeals  and  to  stay  the  execution  of  the  judgment  appealed 
from,  see  ante  pp.  189,  193. 

Stay  by  order, — Except  where  it  is  otherwise  specially 
prescribed  by  law,  the  appe-=il  does  not  stay  the  execution  of  the 
judgment  or  order  appealed  from  unless  the  court  in  or  from 
which  the  appeal  is  taken,  or  a  judge  thereof,  makes  an  order 
directing  such  a  stay.  Such  an  order  may  be  made,  and  may 
from  time  to  time  be  modified  upon  such  terms  as  to  security 
or  otherwise  as  justice  requires.     (Code  of  Civil  Pro.  §  1351) 
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As  has  been  stated,  where  the  appeal  is  from  a  final  judg- 
ment the  appellant  has  his  election  to  move  for  an  order  direct- 
ing a  stay  or  to  give  the  security  required  to  perfect  a  like 
appeal  to  the  Court  of  Appeals  and  to  stay  execution  thereon. 
[Ante  p.  203.)  In  other  cases,  except  where  it  is  provided  that 
no  security  is  required,  a  stay  can  only  be  obtained  by  a  special 
order,  {^ee  Britton  v.  Phillips,  16  Abb.  33.)  Thus,  where  a  party 
against  whom  a  judgment  is  recovered  appeals  from  an  order 
denying  a  motion  for  a  new  trial  on  the  minutes,  there  is  no 
statute  taking  the  appeal  out  of  the  general  rule  declared  by 
section  135 1  of  the  Code  that  "the  appeal  does  not  stay  the 
execution  of  the  judgment  or  order  appealed  from  unless  the 
court  in  or  from  which  the  appeal  is  taken,  or  a  judge  thereof, 
makes  an  order  directing  such  stay."  The  giving  of  an  under- 
taking on  an  appeal  from  the  order  is  wholly  ineffectual  to 
.->tay  proceedings  on  the  judgment.  {Carter  v.  Hodge,  150  N.  Y. 
532;   Taft  V.  Marsily,  49  Hun,  163.) 

Obtaining  an  order. — A  motion  for  a  stay  may  be  made 
ex  parte,  to  the  court  or  a  judge;  and  a  judge  out  of  court  may 
make  an  order  staying  proceedings  for  a  longer  time  than  twenty 
days.      (Code  of  Civil  Pro.  §  775;  Hull  v.  Hart,  27  Hun,  21.) 

In  the  Supreme  Court  a  judge  in  any  part  of  the  State  may 
make  the  order  ex  parte,  although  the  action  is  brought  in  the 
first  judicial  district.      (Id.) 

The  motion  should  be  made  in  time  to  obtain  an  order 
and  serve  a  copy  thereof  before  the  time  to  appeal  expires. 
(Code  of  Civil  Pro.  §§  1334,  1351;  Niks  v.  Battershall,  26  How. 
93;  18  Abb.  161.)  But  the  court  may  stay  the  proceedings  at 
any  time  pending  the  appeal  {Culver  v,  Hollister,  29  Hun,  479; 
Smith  V.  Heertnance,  18  How.  261);  and  a  party  failing  to  duly 
obtain  an  order  would  seem  to  be  entitled  to  the  same  relief 
as  where  he  fails  to  stay  proceedings  by  duly  giving  an  under- 
taking.    {Stt  Mills  V.  Thursby,  11  How.  129.) 

The  report  or  decision,  with  the  exceptions  thereto,  if  the 
action  was  tried  by  a  referee  or  the  court,  and  the  case,  if  one 
has  been  made,  should  be  presented,  in  order  that  it  may 
be  seen  whether  there  is  probable  cause  for  review.  {Otis  v. 
Spencer,  8  How.  171.) 
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The  order  may  be  made,  and  may  from  time  to  time  be 
modified  upon  such  terms  as  to  security  or  otherwise  as  justice 
requires,  (Code  of  Civil  Pro.  §  1351.)  The  appellant  is  not 
entitled  to  it  as  matter  of  right  {Wilson  v.  Grant,  59  How.  350); 
but  the  discretion  to  be  exercised  is  a  legal  and  not  an  abso- 
lute discretion.  {Coleman  v.  Phelps.  24  Hun,  320,  321.)  A  stay 
should  not  be  granted  where  the  party  whom  it  is  sought  to 
stay  has  no  interest  in  the  question  involved  in  the  order 
appealed  from  {People  v,  Alker,  12  Hun,  88);  nor  upon  an  appeal 
from  an  order  refusing  a  stay.  {People  v,  Manhattan  El.  R'y 
Co.,  19  Daily  Register,  No.  133  ) 

The  terms  to  be  imposed  are  left  to  the  sound  discretion 
of  the  court  or  judge  granting  the  order.  {Waring v.  Somborn, 
12  Hun,  81.)  The  court  may  stay  proceedings  pending  the 
appeal  without  requiring  the  appellant  to  give  the  security 
prescribed  by  the  Code  to  stay  execution  in  a  similar  case. 
{Granger  v.  Craig,  85  N.  Y.  619.)  Although  the  lien  of  a  dock- 
eted judgment  cannot  be  suspended  without  security,  a  stay  of 
execution  may  be  granted,  either  upon  giving  security  or  without 
it,  or  upon  such  other  terms  as  the  court  or  judge  deems  proper. 
{Wright  V.  Delafield,  11  How,  465.)  Where  the  questions  of  law 
presented  are  new  and  difficult,  and  where  no  prejudice  is  likely 
to  ensue  from  omission  to  give  security,  it  is  proper  to  allow  a 
stay  without  security.  {Lentilhon  v.  Mayor,  3  Sandf.  721;  Ptople 
v.  Nolan,  63  How.  373;  10  Abb.  N.  C  472.)  And  where  the 
appellant's  responsibility  is  unquestionable  no  security  need  be 
required,  {Polhamus  v.  Moser,  7  Rob.  443.)  But  where  the  judg- 
ment directs  the  delivery  of  personal  property,  perishable  in  its 
nature,  the  respondent  should  be  indemnified  against  deprecia- 
tion, and  for  use,  etc.  {Read  v.  Potter,  11  Abb.  413 )  And 
where  the  property  in  question  includes  the  good  will  of  a  busi- 
ness, which  is  being  continued  by  a  receiver  the  court  will  not 
stay  a  sale  pending  the  appeal,  unless  the  respondent  is  indemnii 
fied  against  depreciation,     {Clark  v.  Brooks,  2  Abb.  N.  S.  385.) 

Where  the  appellant  received  the  fund  in  question  as  trustee 
he  should  be  required  to  give  security.  {Christy  v.  Liddy.  3  Abb- 
N.  S.  423)  On  appeal  from  an  order  granting  ahmony  pendente 
lite  the  court  may  require,  as  a  condition  of  granting  a  stay,  that 
the  appellant  give  a  bond  with  two  sureties,  conditioned  for  the 
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payment  of  the  alimony  and  counsel  fee,  directed  to  be  paid  by 
the  order,  and  such  further  alimony  as  may  accrue  duritig  the 
appeal.     {Lachenmeyer  v.  Lachenmeyer ,  4  Law  Bulletin,  17.) 

The  court  or  judge  granting  the  stay  is  not  confined  to 
requiring  security,  but  may  otherwise  impose  terms  in  a  sound 
discretion.  Thus,  the  appellant  may  be  required  to  waive  a 
defense  which  he  has  interposed  in  the  action,  and  if  he  accept 
the  relief  granted  he  is  bound  by  the  condition  imposed.  ( IVar- 
ingv.  Somborn,  12  Hun,  81.  If  security  is  given  as  a  condition 
of  granting  the  order  the  provisions  of  title  second  of  chapter 
twelve  of  the  Code  (§§  1326-1335)  apply  thereto  as  if  the  Appel 
late  Division  was  specified  in  those  provisions  in  place  of  the 
appellate  court,  and  a  judge  of  the  same  court  in  place  of  a 
judge  of  the  court  below.    (Code  of  Civil  Pro.  §  1351.) 


SECTION  V. 

On  Appeal  from  Orders  made  in  a  Special  Proceeding. 

General  provision. — The  provisions  of  the  Code  relating  to 
the  mode  of  staying  the  execution  of  an  order  made  in  the 
Supreme  Court  in  an  action  where  an  appeal  is  taken  to  the 
Appellate  Division  apply  to  an  appeal  taken  from  an  order  made 
in  a  special  proceeding  as  prescribed  in  sections  1356  and  1357 
of  the  Code,  except  as  is  otherwise  specially  prescribed  bylaw. 
(Code  of  Civil  Pro.  §  1360.)  These  provisions  and  the  proceed- 
ings to  obtain  the  order  staying  proceedings  have  already  been 
noted.     (See  ante  pp.  205.) 

Habeas  corpus. — In  proceedings  under  a  writ  of  hab  as 
corpus  where  a  prisoner,  who  stands  charged,  upon  a  criminal 
accusation,  with  a  bailable  offense,  has  perfected,  or  intends  to 
take,  an  appeal  from  a  final  order  dismissing  the  proceedings, 
remanding  him,  or  otherwise  refusing  to  discharge  him,  made  as 
prescribed  by  the  Code,  the  court  or  judge  upon  his  application, 
either  before  or  after  the  final  order,  must,  upon  such  notice  to 
the  district  attorney,  as  the  court  or  judge  thinks  proper,  make 
an  order,  fixing  the  sum  in  which  the  applicant  shall  be  admitted 
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to  bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  is 
perfected  he  must  be  admitted  to  bail  accordingly.  (Code  of 
(Civil  Pro.  §  2060.) 

The  recognizance  for  that  purpose  must  be  conditioned,  that 
the  prisoner  will  appear  at  a  term  of  the  Appellate  Division  of 
the  Supreme  Court,  to  be  held  at  a  time  and  place  designated  in 
the  order,  and  abide  by  and  perform  the  judgment  or  order  of 
the  appellate  court.  It  must  be  taken  and  approved  by  a  justice 
of  the  Supreme  Court,  or  by  the  court  or  judge  from  whose  order 
the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in 
which  the  order  was  made.     (Id.  §  2061.) 

If  sufficient  bail  is  immediately  offered,  the  court  or  judge 
must  take  it;  otherwise  bail  may  be  given  afterwards,  as  follows: 
Upon  the  production  of  the  order,  or,  if  it  was  made  by  a  court, 
of  a  certified  copy  thereof,  to  a  justice  of  the  Supreme  Court,  or 
to  the  county  judge  or  special  county  judge  of  the  county  where 
the  prisoner  is  detained,  the  judge  must  take  the  recognizance 
of  the  prisoner,  with  two  sureties,  in  the  sum  so  fixed,  conditioned 
for  the  appearance  of  the  prisoner,  as  prescribed  in  the  order. 
Each  person,  offering  himself  as  a  surety,  must  show,  by  his  oath, 
to  the  satisfaction  of  the  judge,  that  he  is  a  householder  in  the 
county,  and  worth  twice  the  sum  in  which  he  is  required  to  be 
bound,  over  and  above  all  demands  against  him.  It  is  not  neces- 
sary that  the  prisoner  should  appear  in  person  before  the  judge 
to  acknowledge  the  recognizance;  but  it  may  be  acknowledged  by 
the  prisoner,  and  certified  in  like  manner  as  a  deed  to  be  recorded 
in  the  county.     (Id.  §§  2045,  2046,  2061.)) 

The  judge  must  immediately  file  the  recognizance  with  the 
clerk  of  the  court,  before  which  the  prisoner  is  bound  to  appear. 
He  must  also  make  a  certificate  upon  the  order  or  the  certified 
copy  thereof,  to  the  effect  that  it  has  been  complied  with.  Upon 
production  of  the  certificate  the  prisoner  is  entitled  to  his  dis- 
charge from  imprisonment,  for  any  cause  stated  in  the  return  to 
the  writ.     (Id.  §  2047.) 

Where  a  prisoner  who  stands  charged  with  an  offense  speci- 
fied above  has  perfected  an  appeal  to  the  Court  of  Appeal*,  from 
a  final  order  of  the  Supreme  Court  affirming  an  order  refusing  his 
discharge,  or  reversing  an  order  granting  his  discharge,  the  court, 
from  whose  order  the  appeal  is  taken,  or  a  judge    thereof,  must, 
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■upon  his  application,  admit  him  to  bail  as  prescribed  above, 
except  that  the  recognizance  must  be  conditioned  to  appear  at  a 
general  term  of  the  court  from  which  the  appeal  is  taken,  to 
abide  by  and  perform  its  judgment  or  order  made  after  the  deter- 
mination of  the  appeal.     (Id  §  2062.) 

A  relator  in  habeas  corpus  proceedings  who  is  remanded  to 
■custody  on  a  bench  warrant  and  desires  a  stay  pending  an  appeal 
to  the  Court  of  Appeals,  must  personally  execute  the  recognizance 
within  the  jurisdiction  of  the  court.  {People  v.  Mead,  64  How. 
^52.) 

Mandamus— An  appeal  from  an  order  granting  a  peremp- 
tory writ  of  mandamus,  where  an  alternative  writ  of  mandamus 
was  not  previously  issued,  must  be  taken  as  from  a  final  order 
made  in  a  special  proceeding.  An  appeal  from  a  final  order 
made  upon  an  alternative  mandamus,  must  betaken,  as  an  appeal 
from  a  judgment,  and  each  provision  of  law,  relating  to  an  appeal 
-from  a  judgment,  either  to  the  Appellate  Division  or  to  the  Court 
of  Appeals,  is  applicable  thereto..  But  where  an  appeal  is  taken, 
as  prescribed  in  this  section,  from  an  order  of  the  Appellate 
Division,  granting  a  peremptory  mandamus,  made  upon  an 
original  application  or  from  a  final  order  made  upon  ai 
alternative  mandamus,  granted  at  the  Appellate  Division,  the 
execution  of  the  order  appealed  from  shall  not  be  stayed,  except 
by  the  order  of  the  same  Appellate  Division,  made  upon  such 
terms,  as  to  security  and  otherwise,  as  justice  requires.  (Code 
-of  Civil  Pro.  §  2087;  and  see  §  2089.) 

For  the  proceedings  to  obtain  a  stay  by  order,  see  ante,  p.  205. 

Prohibition — A  final  order  in  favor  of  the  relator,  awarding 
an  absolute  writ  of  prohibition,  can  be  reviewed  only  by  appeal. 
Where  the  order  was  made  by  the  Appellate  Division,  the  exe- 
cution of  the  order  appealed  from  cannot  be  stayed  except  by  an 
order  made  at  a  term  of  the  Appellate  Divison  in  the  same 
department,  upon  such  terms  as  to  security  or  otherwise  as  justice 
requires.     (Code  of  Civil  Pro.  §  2101.) 

Summary  proceedings— The  issuing  or  the  execution  of  a 

warrant  to  remove  a  tenant  from  demised  premises  is  not  stayed 

by  an  a  i-peal  from  a  final  order  made  in  a   summary  proceeding, 
11 
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or  by  the  giving  of  an  undertaking  upon  such  appeal  except  a» 
follows.  Where  an  appeal  is  taken  from  a  final  order  awarding 
delivery  of  possession  to  the  petitioner,  which  establishes  that  a 
lessee  or  tenant  holds  over  after  a  default  in  the  payment  of  rent, 
or  from  an  order  or  judgment  affirming  such  final  order,  the 
issuing  and  execution  of  the  warrant  may  be  stayed  by  the  order 
of  the  county  judge,  and  in  the  city  and  county  of  New  York  by 
a  justice  of  the  Supreme  Court,  upon  the  appellants  giving  the 
security  required  to  perfect  the  appeal  and  to  stay  the  execution 
of  the  order  appealed  from  and  also  an  undertaking  to  the 
petitioner  in  a  sum  and  with  sureties  approved  by  the  county 
judge,  or  in"  the  city  and  county  of  New  York,  by  a  justice  of  the 
Supreme  Court,  to  the  effect  that  if,  upon  the  appeal,  a  final 
determination  is  rendered  against  the  appellant,  he  will  pay  all 
rents  accruing,  or  to  accrue,  upon  the  premises,  or  if  there  is  no 
lease  thereof,  the  value  of  the  use  and  occupation  of  the  premises 
subsequent  to  the  institution  of  the  special  proceedings.  (Code 
of  Civil  Pro.  §  2262.) 

The  provision  does  not  apply  to  a  case  other  than  where  the 
tenant  holds  over  after  a  default  in  the  payment  of  rent;  for 
example,  where  the  order  awards  the  petitioner  possession  on  the 
ground  that  the  tenant  carried  on  an  illegal  business  {Shaw  v. 
McCarty,  2  Civ.  Pro.  R.  [McCarty]  235);  or  where  it  is  on  the 
ground  that  the  tenant  is  holding  over  after  the  expiration  of  his, 
term.     {Schenck  v.  Frame,  6t,  How.  165.) 

Under  the  Condemnation  law — All  the  provisions  of 
chapter  twelve  of  the  Code  relating  to  appeals  to  the  Appellate 
Division  of  the  Supreme  Court  from  orders  of  the  Special  Term 
apply  to  appeals  taken  to  the  Appellate  Division  of  the  Supreme 
Court  from  final  orders  made  in  a  proceeding  under  the  Con- 
demnation Law.  The  proceedings  of  the  plaintiff  are  not  stayed 
upon  such  appeal  except  by  order  of  the  court  upon  notice  to 
him,  and  the  appeal  does  not  affect  his  possession  of  the  property 
taken,  and  the  appeal  of  a  defendant  will  not  be  heard,  except 
on  his  stipulation  not  to  disturb  such  possession.  (Code  of  Civil 
Pro.  §  3375-) 

If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the 
defendant,    and    the    plaintiff    has   appealed    therefrom    to  the 
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Appellate  Division  of  the  Supreme  Court,  all  of  the  provisions  of 
chapter  twelve  of  the  Code  relating  to  appeals  from  judgments 
apply  to  such  appeal.     (Id.  §  3376.) 

Arbitration — The  proceedings  upon  an  appeal  from  an  order 
vacating  an  award,  or  from  a  judgment  entered  upon  an  award, 
are  governed  by  the  general  provisions  of  the  Code  as  to 
appeals  as  far  as  they  are  applicable.  (Code  of  Civil  Pro.  §  2381.) 
The  judgment  may  be  regarded  as  entered  upon  the  report  of  a 
referee  in  an  action.     (Id.  §  2378.) 
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Surrogate. 

In  general. — To  render  a  notice  of  appeal  from  a  decree  or 
order  of  a  Surrogate's  Court  effectual  for  any  purpose,  except  in  a 
case  specified  in  section  2578  of  the  Code,  or  where  it  is  specific- 
ally prescribed  by  law  that  security  is  not  necessary  to  perfect 
the  appeal,  the  appellant  must  give  a  written  undertaking,  with 
at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
all  costs  and  damages  which  may  be  awarded  against  him  upon 
the  appeal,  not  exceeding  two  hundred  and  fifty  dollars.  (Code 
of  Civil  Pro.  §  2577.)  Upon  an  appeal  from  a  decree  of  a  Sur- 
rogate's Court  by  a  person  other  than  an  executor,  administrator 
trustee,  guardian  or  other  person  appointed  by  the  Surrogate's 
Court,  this  undertaking  is  all  that  is  required  to  perfect  the 
appeal  and  to  stay  the  enforcement  of  the  decree.  {Matter  of 
Arkenburgh,  11  App.    Div.  44.) 

Decree  for  the  payment  of  money  or  delivery  of  property, 
etc. — Notice  of  appeal  by  an  executor,  administrator,  testa- 
mentary trustee,  guardian,  or  other  person  appointed  by  the 
Surrogate's  Court,  from  a  decree  directing  him  to  pay  or  distrib- 
ute money,  or  to  deposit  money  in  a  bank  or  trust  company, 
or  to  deliver  property ;  or  by  an  executor  or  administrator  from 
an  order  gran.ing  leave  to  issue  execution  against  him,  as  pre- 
scribed in  section  1825  of  the  Code,  does  not   stay  the  execution 
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Decree  directing  the  commitment  of  an  executor,  etc. 

of  the.  decree  appealed  from  unless  the  appellant  gives  an 
undertaking,  with  at  least  two  sureties,  in  a  sunn  therein  speci- 
fied, to  the  effect  that  if  the  decree  or  order,  or  any  part 
thereof,  is  affirmed,  or  the'  appeal  is  dismissed,  the  appellant  will 
pay  all  costs  and  damages,  which  may  be  awarded  against  him 
upon  the  appeal,  and  will  pay  the  sum  so  directed  to  be  paid  or 
collected,  or,  as  the  case  requires,  will  deposit  or  distribute  the 
money,  or  deliver  the  property,  so  directed  to  be  deposited, 
distributed,  or  delivered,  or  the  part  thereof  as  to  which  the 
decree  or  order  is  confirmed.     (Code  of  Civil  Pro.  §  2578  ) 

The  sum  specified  in  the  undertaking  where  the  appeal  is 
from  a  decree  directing  the  payment,  depositing,  or  distribution 
of  money,  must  be  not  less  than  twice  the  sum  directed  to  be 
paid,  deposited  or  distributed.  Where  the  appeal  is  taken  from 
an  order  granting  leave  to  issue  an  execution,  it  must  be  not 
less  than  twice  the  sum  to  collect  which  the  execution  may 
issue.  (Id.  §  2580.)  When  the  decree  directs  the  delivery  of 
property,  the  amount  to  be  specified  in  the  undertaking  must, 
be  fixed  by  the  surrogate,  or  by  a  judge  of  the  appellate  court, 
who  may  require  proof  by  affidavit  of  the  value  of  the  property 
or  of  such  other  facts  as  he  deems  proper. 

It  has  been  held  that  to  enable  an  executor  to  appeal  from 
a  decree  for  the  payment  of  money,  or  the  delivery  of  property, 
he  must  give  an  undertaking  in  the  sum  of  $250  to  perfect  the 
appeal.     {Estate  of  Cluff,  11  Civil  Pro.  R.   338.) 

Decree  directing  the  commitment  of  an  executor,  etc. — 

An  appeal  from  a  decree  or  an  order  directing  the  commitment 
of  an  executor,  administrator,  testamentary  trustee,  guardian,  or 
other  person  appointed  by  the  Surrogate's  Court,  or  an  attorney 
or  counsel  employed  therein,  for  disobedience  to  the  direction 
of  the  surrogate,  or  for  neglect  of  duty ;  or  directing  the  com- 
mitment of  a  person  refusing  to  obey  a  subpoena,  or  to  testify 
when  required,  according  to  law ;  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from,  unless  the  appellant  gives 
an  undertaking,  with  at  least  two  sureties,  in  a  sum  therein 
specified,  to  the  effect  that  if  the  decree  or  order  appealed  from, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the 
appellant   will,    within    twenty    days    after    the   affirmance,  or 
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dismissal,  surrender  himself,  in  obedience  to  the  decree  or  order, 
to  the  custody  of  the  sheriff  of  the  county  wherein  he  was 
directed  to  be  committed.     (Code  of  Civil  Pro.  §  2579.) 

The  sum  to  be  specified  in  the  undertaking  must  be  fixed 
by  the  surrogate,  or  by  a  judge  of  the  appellate  court,  who  may 
require  proof  by  affidavit  of  the  value  of  any  property,  or  of 
.  such  other  facts  as  he  deems  proper.  The  respondent  may 
apply  to  the  appellate  court  upon  notice  for  an  order  requiring 
the  appellant  to  increase  the  sum  so  fixed.  If  such  an  order  is 
granted,  and  the  appellant  makes  default  in  giving  the  new 
undertaking,  the  appeal  may  be  dismissed,  or  the  stay  dissolved, 
as  the  case  requires.     (Code  of  Civil  Pro.   §  2580.) 

Form  of  the  undertaking. — An  undertaking  given  as  pres- 
cribed in  sections  2577,  2578,  2579  and  258o,above  cited,  must  be  to 
the  people  of  the  state ;  must  contain  the  name  and  residence 
of  each  of  the  sureties  ;  must  be  approved  by  the  surrogate  or 
a  judge  of  the  appellate  court ;  and  must  be  filed  in  the  surrogate's 
office.     (Code  of  Civil  Pro.  §  2581.) 

Decrees  admitting  wills  to  probate,  etc.— An  appeal 
from  a  decree  of  a  surrogate  admitting  a  will  to  probate,  or 
granting  letters  testamentary,  or  letters  of  administration,  does 
not  stay  the  issuing  of  letters  where  in  the  opinion  of  the  surro- 
gate, manifested  by  an  order,  the  preservation  of  the  estate 
requires  that  the  letters  should  issue.  (Code  of  Civil  Pro.  §  2582.) 

Decrees  revoking  probate,  letters,  etc. — An  appeal  from 
a  decree  revoking  the  probate  of  a  will,  or  revoking  letters  tes- 
tamentary, letters  of  administration,  or.  letters  of  guardianship; 
or  ffom  a  decree  or  an  order  suspending  an  executor,  admidistra- 
tor,  or  guardian,  or  removing  or  suspending  a  testamentary 
trustee,  or  a  freeholder,  appointed  to  execute  a  decree,  as  pre- 
scribed in  title  fifth  of  chapter  eighteen  of  the  Code,  or  appoint- 
ing a  temporary  administrator,  or  an  appraiser  of  personal  prop- 
erty, does  not  stay  the  execution  of  the  decree  or  order  appealed 
from.   (Code  of  Civil  Pro.  §  2583;  Stout  v.  Bttts,  74  Hun,  266.) 

Effect  of  perfected  appeal.— Except  as  otherwise  specially 
prescribed,  the  filing  of  a  proper  undeitakhv^,  and  the  service  of 
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the  notice  of  appeal  perfect  the  appeal.  (Code  of  Civil  Pro. 
I  2581.)  And  except  as  specially  prescribed  in  the  article  relat- 
ing to  appeals  from  the  orders  and  decrees  of  surrogates,  a  per- 
fected  appeal  has  the  effect  as  a  stay  of  the  proceedings  to 
enforce  the  decree  or  order  appealed  from,  prescribed  in  section 
1 3 10  of  the  Code  with  respect  to  a  perfected  appeal  from  a  judg- 
ment.   (Id.  §  2584.) 


SECTION  VII. 
Upon  Appeal  to  the  County  Court. 

Where  an  appeal  is  taken  to  the  County  Court  from  a  judg- 
ment rendered  in  a  justice's  court,  or  in  an  inferior  city  court  to 
which  the  provisions  of  the  Code  relating  to  appeals  to  the  County 
Court  are  made  applicable,  if  the  appellant  desires  a  stay  of  execu- 
tion, he  must  give  a  written  undertaking  executed  by  one  or  more 
sureties,  approved  by  the  justice  who  rendered  the  decision,  or 
by  a  judge  of  the  appellate  court,  to  the  effect  that  if  the  appeal 
is  dismissed,  or  if  judgment  is  rendered  against  the  appellant  in 
the  appellate  court,  and  an  execution  issued  thereupon  is  returned 
wholly  or  partly  unsatisfied,  the  sureties  will  pay  the  amount  of 
the  judgment,  or  the  portion  thereof  remaining  unsatisfied,  not 
exceeding  a  sum,  specified  in  the  undertaking,  which  must  be  at 
least  one  hundred  dollars,  and  not  less  than  twice  the  amount  of 
the  judgment;  or,  if  the  judgment  in  the  justice's  court  is  for 
the  recovery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed 
by  that  judgment  as  the  value  of  the  chattel  together  with  the 
damages,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thereof.  A  copy  of  the  undertaking,  with  a  notice  of  the 
delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and  in 
like  manner.  Section  1335  of  the  Code,  relating  to  proceedings 
on  the  part  of  the  respondent  to  compel  a  justification  by  the 
sureties,    applies  to  such  an    undertaking.     (Code  of  Civil   Pro. 

§  3050.) 

The  delivery  of  the  undertaking  to  the  justice  or  to  his  clerk 
appointed  pursuant  to  law,  and  service  of  a  copy  thereof,  and  of 
notice  of  delivery  thereof,  stay  the  issuing  of  an  execution  upon 
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the  judgment.  If  an  execution  has  been  issued,  the  service  of  a 
«opy  ox  the  undertaking  certified  by  the  justice  or  the  clerk  or 
accompanied  with  an  affidavit,  showing  that  it  is  a  copy,  and 
that  the  original  has  been  duly  filed,  up^n  the  officer  holding 
the  execution,  stays  further  proceedings  thereunder.  (Id.  §  3051.) 

The  service  of  a  copy  of  the  undertaking  upon  the  officer 
holding  the  execution,  does  not  relieve  the  appellant  from  the 
duty  of  also  serving  it  upon  the  respondent.  {Wells  v.  Dawson, 
43  Hun,  509.) 

Where  a  new  trial  in  the  appellate  court  is  not  demanded  in 
the  notice  of  appeal,  no  undertaking  need  be  given  unless  the 
appellant  desires  to  stay  the  execution  of  the  judgment.  (See 
Struve  v.Droge,  62  How.  258.)  But  where  the  appellant  seeks  a 
new  trial  in  the  appellate  court,  to  render  such  an  appeal  effectual 
the  appellant  must,  at  the  time  of  the  service  of  the  notice  of 
appeal  upon  the  justice,  give  the  undertaking  required  to  stay 
the  execution  of  the  judgment.     (Code  of  Civil  Pro.  §  3069.) 


SECTION  VIII. 
Deposit  in  lieu  of  Undertaking. 

Where  the  appellant  is  required  by  chapter  twelve  of  the 
Code  (  §§  1293-1361)  to  give  an  undertaking  he  may  in  lieu 
thereof  deposit  with  the  clerk  with  whom  the  judgment  or  order 
appealed  from  is  entered  a  sum  of  money  equal  to  the  amount 
for  which  the  undertaking  is  required  to  be  given.  The  deposit 
has  the  same  effect  as  filing  the  undertaking ;  and  notice  that  it 
has  been  made  has  the  same  effect  as  notice  of  the  filing  and 
service  of  a  copy  of  the  undertaking.  The  court,  wherein  the 
appeal  is  pending,  may  direct  the  mode  in  which  the  money  shall 
be  kept  and  disposed  of  during  the  pendency  or  after  the  deter- 
mination of  the  appeal,     (Code  of  Civil  Pro.  §  1306.) 

The  above  provision  also  applies  to  appeals  from  Surrogate's 
■Courts  (Id.  §  2575),  and  to  appeals  to  or  from  the  General  Term 
of  the  City  Court  of  the  city  of  New  York.      (Id.  §§  3190,  3192.) 

In  lieu  of  the  required  undertaking  the  appellant  may  deposit 
I  he   amount    for    which    such    undertaking    is    to  be  given  (See, 
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Pringle  v.  Leverich,  i  Civ.  Pro.  R.  392)  ;  but  the  acceptance  of 
any  other  substitute  cannot  be  compelled.  (Field  v.  Leavitt,  5. 
Jones  &  Sp.  537,  538.)  The  respondent  may,  however,  stipulate 
that  the  appellant  may  deposit  less  security  than  the  statute 
requires.     {Jesup  v.  Carnegie,  13  Jones  &  Sp.  310.) 

Where  an  appellant  appeals  from  the  Special  to  the  Generaf 
Term,  making  a  deposit  instead  of  giving  an  undertaking,  and 
the  judgment  is  affirmed,  and  the  appellant  again  appeals  to  the 
Court  of  Appeals,  the  deposit  must  remain  until  the  final  deter- 
mination of  the  Court  of  Appeals  {Mclntyre  v.  Strong,  16  Jones 
&  Sp.  299 ;  63  How.  405),  even  where  on  the  appeal  to  the  Court 
of  Appeals  the  appellant  gives  an  undertaking  to  stay  execution. 
{Parsons  v.  Travis,  2  Duer,  659.)  If  the  judgment  has  been 
materially  reduced  in  amount  in  pursuance  of  the  decision  of  the 
General  Term,  and  the  respondent  has  accepted  the  reduced 
amount  by  stipulation,  the  court  may  perhaps  allow  a  portion  of 
the  deposit  to  be  withdrawn  pendjng  an  appeal  to  the  Court  of 
Appeals ;  but  the  power,  if  it  exists,  should  be  exercised  only 
when  it  clearly  appears  that  the  sum  proposed  to  be  left  on 
deposit  is,  in  view  of  all  possible  contingencies,  fully  sufficient  to 
satisfy  any  claim  the  respondent  may  eventually  have  against  it 
in  case  the  judgment  of  the  Court  of  Appeals  should  be  one  of 
affirmance,  exclusive  of  interest,  and  the  additional  sum  of  five 
hundred  dollars  for  costs  in  that  court.  {Mclntyre  v.  Strong,  16 
Jones  &  Sp.  299;  63  How.  405.) 

If  pending  the  appeal  the  money  is  lost,  stolen  or  embezzled 
without  fault  of  the- respondent,  the  loss  falls  upon  the  appellant. 
(Parsons  v.  Travis,  2  Duer,  659.) 

The  money  is  subject  only  to'  the  decision  of  the  appeal,, 
and  when  the  judgment  is  reversed  the  fund  is  released  from  all 
liens  except  those  created  by  judgment  or  assignment.  The 
respondent  cannot,  by  showing  that  the  appellant  is  insolvent,, 
convert  the  fund  into  a  security  for  the  payment  of  any  judg- 
ment he  may  recover  on  a  new  trial.  (Jordan  v.  Volkening.  14 
Hun,  118.) 
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SECTION  IX. 
Dispensing  with  or  Limiting  Security  on  Appeal. 

Waiver  of  security. — Any  undertaking  which  the  appellant 
is  required  by  chapter  twelve  of  the  Code  to  give  (§§  1293-1361), 
or  any  other  act  which  he  is  required  to  do  for  the  security  of  the 
respondent,  may  be  waived  by  the  written  consent  of  the  respond- 
ent. (Code  of  Civil  Pro.  §  1305.)  The  above  piovision  also 
applies  to  appeals  from  the  Surrogate's  Court.     (Id.  §  2575.) 

A  failure  to  comply  with  the  provisions  of  the  Code  as  t) 
filing  and  serving  undertakings  on  appeal  is  an  irregularity  which 
is  waived  if  the  respondent  appear  in  the  appeLate  court  and 
submit  the  cause  without  objection.  {Hi//  v.  Burke,  62  N.  Y. 
III.) 

People  need  not  give  security. — Upon  an  appeal,  taken  by 
the  people  of  the  State  or  by  a  State  officer,  or  board  of  State 
officers,  or  a  board  of  supervisors  of  a  county,  the  service  of  the 
notice  of  appeal  perfects  the  appeal  and  stays  the  execution  of 
the  judgment  or  order  appealed  from  without  an  undertaking 
or  other  security.  (Code  of  Civil  Pro.  §  1313;  and  see  §  iggo.) 
The  provisions  of  the  Code  as  to  security  on  appeal  to  the  Court 
of  Appeals,  and  which  are  applicable  to  other  appeals,  as  here- 
tofore noticed,  do  not  extend  to  a  case  where  the  people  are  the 
party  appellant.     (Id.  §  1333.) 

On  appeal  by  municipal  corporation.— Upon  an  appeal, 
taken  by  a  domestic  municipal  corporation,  the  service  of  the 
notice  of  appeal  perfects  the  appeal,  and  stays  the  execution  of 
the  judgment  or  order  appealed  from,  without  an  undertaking  or 
other  security;  except  that  where  an  appeal  is  taken  as  prescribed 
in  title  second,  third  or  fourth,  of  chapter  twelve  of  the  Code  to 
the  Court  of  Appeals  to  the  Supreme  Court  from  an  inferior 
court,  or  to  the  Appellate  Division  of  the  Supreme  Court,  the 
court  in  or  from  which  the  appeal  is  taken  may,  in  its  discretion, 
require  security  to  be  given.  In  that  case  the  form,  nature  and 
extent  of  the  security,  not  exceeding  that  which  is  required  in 
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a  like  case  from  a  natural  person,  and  the  time  and  manner  in 
which  it  must  be  given,  must  be  prescribed  by  the  order  of  the 
court;  and  the  mayor,  comptroller,  or  counsel  to  the  corporation, 
may  execute,  in  behalf  of  the  corporation,  an  undertaking  so 
required  to  be  given.     Code  of  Civil  Pro.  §  1314;  and  see  §§  1990, 

I333-) 

In  actions  or  proceedings  in  which  the  mayor,  aldermen  and 

commonality  of  the  city  of  New  York  are  a  party,  the  undertak- 
ing may  be  executed  by  the  comptroller  of  the  city  on  their 
behalf.  (Laws  of  1880,  ch.  8,  and  Laws  of  1882,  ch.  410, 
§  240.) 

The  provisions  of  section  1314  of  the  Code  apply  to  a 
commissioner  of  public  works  taking  an  appeal  from  a  judgment 
or  order  directing  him  as  such  officer  to  do  some  act  affecting  the 
corporate  interests.  {People  ex  rel.  v.  Daly,  75  Hun,  186.)  So 
the  commissioner  of  bridges  of  the  city  of  New  York,  as  the  head 
of  the  department  of  bridges,  is  to  be  regarded  as  representing 
the  municipal  corporation  in  such  sense  as  to  fall  within  tlie  pro- 
visions of  section  13 14  of  the  Code.  (TV.  Y.  Mail  &■  Newspaper 
Trans.  Co.  v.  Shea,  30  App.  Div.  374.) 

Where  the  appellant  is  an  executor,  etc. — Where  an 
executor,  administrator,  trustee,  or  other  person  acting  in 
another's  right,  has  taken  an  appeal  to  the  Court  of  Appeals,  or 
to  the  Appellate  Division  of  the  Supreme  Court  from  a  judgment 
or  order  of  the  same  court,  he  may  apply  to  the  court  in  or  from 
which  the  appeal  is  taken,  upon  notice  to  the  respondent,  for  an 
order  dispensing  with  or  limiting  the  security  required  to  stay 
the  execution  of  the  judgment  or  order  appealed  from,  and  such 
court  may  in  its  discretion  grant  the  order.  So  if  the  appeal  is 
taken  in  such  case  to  the  Supreme  Court  from  the  judgment  or 
order  of  an  inferior  court,  or  is  taken  from  a  determination  made 
in  a  special  proceeding,  the  application  may  be  made  in  like  man- 
ner to  the  court  to  which  the  appeal  is  taken,  and  such  court  may 
in  its  discretion,  grant  the  order.     (Code  of  Civil  Pro.  §  13 12.) 

Where  such  appeal  is  taken  to  the  Court  of  Appeals  the 
motion  should  be  made  in  the  court  below.  {Hills  v.  The  Peeks- 
kill  Savings  Bank,  95  N.  Y.  675.)  On  such  application  by  a  per- 
son claiming  to  be  "  acting  in  another's  right,"  he  must  show  that 
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he  is  defending  the  rights  of  some  other  person,  and  acting  in  such 
right,  and  not  in  his  own.     {Butler  v.Jarvis,  117  N.  Y.  115.) 

The  discretion  of  the  court  is  limited  to  dispensing  with  or 
limiting  the  security  required  to  stay  execution.  It  has  no  power 
to  dispense  with  security  required  by  statute  to  perfect  an  appeal. 
{Architectural  Iron  Works  v.  City  of  Brooklyn,  85  N.  Y.  652.) 

A  statement  of  a  want  of  assets  sufificient  to  pay  the  judg- 
ment is  good  ground  for  limiting  the  security,  at  least  to  the 
amount  of  assets  disclosed  applicable  to  the  payment  of  the 
judgment  appealed  from.  {Mills  v.  Forbes,  12  How.  466.)  But 
where  executors,  etc.,  give  security  on  appeal  without  making  an 
application  to  have  the  same  limited,  they  are  deemed  to  admit 
that  they  have  sufficient  assets  applicable  to  the  judgment 
appealed  from  to  satisfy  the  same.  (Id.;  Yates  v.  Burch,  13 
Hun,  622,) 

Limiting  the  aggregate  amount  of  security. — Where  an 
appeal  is  taken  to  the  Court  of  Appeals,  or  to  the  Appellate 
Division  of  the  Supreme  Court  from  a  judgment  or  order  of  the 
same  court,  and  the  aggregate  sum  in  which  one  or  more  under, 
takings  are  required  to  be  given  to  stay  the  execution  of  the 
judgment  or  order  appealed  from,  would  exceed  fifty  thousand 
dollars,  the  appellant  may  apply  to  the  court  in  or  from  which 
the  appeal  is  taken,  on  notice  to  the  respondent,  for  an  order 
limi;ing  the  amount  of  security  to  be  given;  and  on  such  applica- 
tion the  court  may,  in  its  discretion,  make  an  order  limiting  the 
security  to  be  given  to  a  sum  not  less  than  fifty  thousand  dollars. 
So  where  the  appeal  has  been  taken  to  the  Supreme  Court  from 
an  inferior  court,  or  has  been  taken  from  a  determination  made 
in  a  special  proceeding,  a  similar  application  may  be  made  to, 
and  the  order  may  be  made  by,  the  court  to  which  the  appeal  is 
taken.     (Code  of  Civil  Pro.  §  13 12.) 

The  court  has  no  discritionary  power  to  grant  a  stay,  where 
the  statute  prescribes  the  security  to  be  given.  If  the  aggre- 
gate sum  for  which  the  statute  requires  security  to  be  given, 
exceed  fifty  thousand  dollars,  the  court  may,  on  good  cause 
shown,  reduce  the  amount  to  that  sum.  That  is  the  extent  of 
the  discretion  vested  in  the  court.  {Watt  v.  Watt,  15  Abb.  367, 
rote.) 


230  New  Trials  and  Appeals. 

Reqaisites  as  to  form  and  execution  of  the  undertaking. 

Where  the  appellant,  pursuant  to  stipulation,  deposits  securi- 
ties to  stay  execution,  he  waives  any  right  he  may  have  had  to 
claim  that  the  discretion  of  the  court  should  be  exercised  on  his 
behalf  by  reducing  or  limiting  the  amount  of  security.  (^Jesup 
V.  Carnegie,  13  Jones  &  Sp.  310.) 


SECTION  X. 

Requisites  as  to  Form  and  Execution  of  Undertaking. 

Formal  parts  of  an  undertaking. — The  special  require- 
ments as  to  the  different  undertakings  which  must  or  may  be 
given  upon  appeal,  have  been  stated,  and  only  the  general 
requisites  will  be  considered  in  this  section. 

An  undertaking  executed  by  a  surety  or  sureties  must,  where 
two  or  more  persons  execute  it,  be  joint  and  £<everal  in  form. 
(Code  of  Civil  Pro.  §  812.)  It  need  not  be  under  seal  nor  express 
a  consideration.  (Thompson  v.  Blanchard,  3  N.  Y.  335;  Seacard 
v.  Morgan^  17  How.  394;  Doolittlev.  Dininny,  11  N.  Y.  350.) 
Where  two  or  more  undertakings  are  required  to  be  given,  they 
may  be  contained  in  the  same  instrument,  or  in  different  instru- 
ments, at  the  option  of  the  appellant.  (Code  of  Civil  Pro.  §  1334.) 
The  party  need  not  execute  it  unless  required  to  do  so  by  special 
provision  of  law.  (Id.  §  811.)  The  sureties  should  of  course 
sign  at  the  end  of  the  undertaking;  but  where  the  signatures  only 
appear  at  the  end  of  the  jurat  by  which  they  swear  to  sufficiency 
as  sureties,  and  they  acknowledge  the  execution  of  the  "foregoing 
instrument,"  it  is  sufficient.  {Weis&rod  v.  Marquardt,  8  Abb. 
N.  C.  243;  Lamkin  v.  Douglass,  63  How.  47.) 

An  undertaking  may  he  in  any  form  which  expresses  the 
intent  of  the  parties  with  sufficient  clearness  to  enable  the  court 
to  understand  its  meaning.  {McElroy  v.  Jllum/ord,  128  N.  Y. 
303.)  An  undertaking  is  sufficient  if  it  conforms  substantially  to 
the  form  therefor  prescribed  by  the  statute  requiring  it  to  be 
given,  and  does  not  vary  therefrom  to  the  prejudice  of  the  rights 
of  the  party  to  whom,  or  for  whose  benefit  it  is  given.  (Code  of 
Civil  Pro.  §  729.)  In  describing  the  judgment  appealed  from,  it 
is  sufficient  if  it  identifies  it  as  the  subject  of  the  instrument.    It 
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is  not  the  office  of  the  undertaking  to  show  the  nature  and  scope 
of  the  appeal,  that  office  is  performed  by  the  notice  of  the 
appeal,  {McElroy  v.  Mumford,  128  N.  Y.  303;  Markoe  v.  Ameri- 
can Surety  Co.,  25  Misc.  127.) 

Sureties. — Each  undertaking  given  on  appeal  to  the  Court 
of  Appeals  (the  provisions  as  to  which  are  applicable  to  other 
appeals  as  heretofore  indicated),  must  be  executed  by  at  least 
two  sureties,  and  must  specify  the  residence  of  each  surety 
therein.     (Code  of  Civil  Pro.  §  1334.) 

Two  sureties  are  also  required  to  an  undertaking  given  on 
appeal  from  a  Surrogate's  Court.  (See  Id.  §§  2578,  2579);  but 
one   may  be  sufficient  on  appeal  from  a  Justice's  Court.     (Id. 

§3050.) 

Where  the  court  directs  security  to  be  given  as  a  condition 
of  granting  a  stay,  the  question  of  sureties  is  in  the  discretion  of 
the  court  or  judge,  but  two  sureties  are  ordinarily  required. 
{Delamater  v.  Bryne,  57  How.  170.)  Where  two  sureties  are 
required,  the  appellant  cannot  be  substituted  for  one  of  them. 
Whether  he  does  or  does  not  execute  the  undertaking  there  must, 
in  addition,  be  two  sureties,  {Moses  v,  Hasbrouck,  63  How.  8^; 
10  Abb.  N.  C.  407;  Nichols  v.  MacLean,  98  N.  Y.  458;  Grimwood 
v.  Wilson,  66  How.  283,  285.) 

Chapter  486,  Laws  of  188 1,  provides  that  any  officer  who  is 
now  or  shall  hereafter  be  required  to  approve  the  sufficiency  of 
an  undertaking,  may,  in  his  discretion,  accept  such  undertaking 
and  approve  the  same  whenever  the  conditions  are  guaranteed 
by  a  company,  duly  organized  or  authorized  to  do  business  under 
the  laws  of  this  State,  and  authorized  to  guarantee  the  fidelity  of 
persons  holding  positions  of  public  trust.  An  undertaking  given 
under  the  above  act  should  be  executed  by  the  appellant  himself, 
and  its  conditions  guaranteed  by  the  corporation.  {McGean  v. 
MacKeller,  6y  How.  273.)  It  has  been  held  that  the  act  has 
necessarily  so  far  modified  the  piovisions  of  the  Code  requiring 
two  sureties  as  to  dispense  with  them  when  the  guarantee  of  a 
corporation  may  be  given.  {Hurd  v.  Hanibal  &•  St.  Joseph  R, 
R.  Co.,  33  Hun,  109;  67  How,  516;  Matter  of  Filer,  11  Abb.  N.  C. 
107.) 

But  it  has  also  been  held  that  the  act  applies  only  to  bonds 
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or  undertakings  which  are  to  be  accepted  or  approved  by  a  head 
of  department,  surrogate,  judge,  sheriff,  district  attorney,  or  other 
officer,  and  does  not  affect  or  repeal  the  provision  of  the  Code 
of  Civil  Procedure  requiring  two  sureties  on  an  appeal  to  the 
Court  of  Appeals.     (^Nichols  v.  MacLean,  98  N.  Y.  458.) 

The  Code  declares  that  "  Where  a  provision  of  this  act 
requires  a  bond  or  undertaking  with  sureties,  to  be  given  by  or 
in  behalf  of  a  party  or  other  person,  he  need  not  join  with  the 
sureties  in  the  execution  thereof,  unless  the  provision  requires 
him  to  execute  the  same ;  and  the  execution  thereof  by  one 
surety  is  sufficient,  although  the  word  'sureties'  is  used,  unless 
the  provision  expressly  requires  two  or  more  sureties ;  and  the 
execution  of  any  such  bond  or'  undertaking  by  any  fidelity  or 
surety  company  authorized  by  the  laws  of  this  State  to  transact 
business,  shall  be  equivalent  to  the  execution  of  said  bond  or 
undertaking  by  two  sureties  and  such  company,  if  excepted 
to,  shall  justify  through  its  officers  or  attorney  in  the  manner 
required  by  law  of  fidelity  and  surety  companies.  Any  such 
company  may  execute  any  such  bond  or  undertaking  as  surety 
by  the  hand  of  its  officers,  or  attorney,  duly  authorized  thereto 
by  resolution  of  its  board  of  directors,  a  certified  copy  of  which 
resolution,  under  the  seal  of  said  company,  shall  be  filed  with 
each  bond  or  undertaking."  (Code  of  Civil  Pro.  §811.)  It  is 
probable  that  the  design  of  this  section  of  the  Code  as  now 
amended  is  to  make  the  surety  company  equal  to  two  sureties 
upon  an  appeal  to  the  Court  of  Appeals.  (See  Travis  v.  Travis, 
48  Hun,  343.) 

In  no  case  can  an  attorney  or  counselor  be  surety  on  any 
bond  or  undertaking  required  by  law,  or  by  the  rules  of  court, 
(Rule  V). 

Affidavit  of  sureties. — Except  where  executed  by  a  fidelity 
or  surety  company,  or  when  otherwise  expressly  prescribed  by 
law,  the  undertaking  must  be  accompanied  with  the  affidavit  of 
each  surety,  subjoined  thereto,  to  the  effect  that  he  is  a  resident 
of,  and  a  householder  or  freeholder  within  the  State,  and  is 
worth  twice  the  sum  specified  in  the  undertaking,  over  all  the 
debts  and  liabilities  which  he  owes  or  has  incurred,  and  exclusive 
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of  property  exempt  by  law  from  levy  and  sale  under  an  execu- 
tion. (Code  of  Civil  Pro.  §  812.)  But  where  twice  the  sum 
specified  in  the  undertaking  is  five  thousand  dollars  or  upwards, 
the  court  or  judge  may,  in  his  or  its  discretion,  allow  the  sum 
in  which  a  surety  is  required  by  law  to  justify,  to  be  made  up  by 
the  justification  of  two  or  more  sureties  ;  each  in  a  smaller  sum. 
But  in  that  case  a  surety  cannot  justify  in  a  sum  less  than  five 
thousand  dollars ;  and  where  two  or  more  sureties  are  required 
by  law  to  justify,  the  same  person  cannot  so  contribute  to  make 
up  the  sum  for  more  than  one  of  them.  (Id.  §  813.)  A  defi- 
ciency in  the  afHdavit  of  one  of  the  sureties  cannot  be  made  up 
by  an  excess  in  the  other.  Twice  the  sum  specified  in  the 
undertaking  must  be  twice  made  up,  either  by  two  persons,  each 
of  whom  is  fully  qualified,  or  by  one  person  who  is  sufficient  by 
himself  and  two  or  more  other  persons  who  are  unitedly  sufficient, 
or  by  two  distinct  sets  of  persons  each  of  which  set  is  worth  in 
combination  twice  the  sum  specified  in  the  undertaking.  (See 
Trask  V.  Annett,  i  Demarest,  171.) 

Acknowledgment. — The  undertaking  must  be  acknowledged 
or  proved,  and  certified  in  like  manner  as  a  deed  to  be  recorded. 
(Code  of  Civil  Pro.  §  819;  and  see  Rule  5.)  It  cannot  be 
acknowledged,  nor  can  the  affidavits  of  the  sureties  be  taken, 
before  the  attorney  for  the  party  in  whose  behalf  the  under- 
taking is  executed.     {Bliss  v.  Matter,  8  Abb.  N.  C.  241.) 

Approval. — It  is  not  necessary  that  the  undertaking  should 
be  approved  in  the  first  instance  (Code  of  Civil  Pro.  §  1335)  ; 
except  on  appeal  from  a  Surrogate's  Court  (Id.  §  2581),  a  Jus- 
tice's Court  (Id.  §§  3050,  3134),  and  the  courts  to  which  the 
provisions  as  to  appeals  from  a  Justice's  Court  are  applicable. 
On  appeal  from  a  Surrogate's  Court  the  application  is  made  to 
the  surrogate  or  a  judge  of  the  appellate  court.  On  appeal 
from  a  Justice's  Court  it  is  made  to  the  justice  or  a  judge  of 
the  appellate  court.  The  approval  must  be  indorsed  upon  the 
undertaking.     (Id.  §  812.) 

The  above  relates  to  undertakings  given  pursuant  to  the 
Code  of  Civil  Procedure.  A  general  statute  provides  as  follows  : 
"  Whenever  any  person  who  now  or   hereafter  may  be   required 
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or  permitted  by  law  to  make,  execute  or  give  a  bond  or  under- 
taking with  security  conditioned  for  the  faithful  performance  of  any 
duty,  or  for  the  doing  or  not  doing  of  anything  in  said  bond  or 
undertaking  specified,  any  head  of  department,  surrogate,  judge, 
sheriff,  district  attorney,  or  any  other  officer  who  is  now,  or  shall 
hereafter  be  required  to  approve  the  sufficiency  of  any  such  bond 
or  undertaking,  may  in  the  discretion  of  such  officer  accept  of 
such  bond  or  undertaking,  and  approve  the  same,  whenever  the 
conditions  of  such  bond  or  undertaking  are  guaranteed  by  a 
company  duly  organized  or  authorized  to  do  business  under  the 
laws  of  the  State,  and  authorized  to  guarantee  the  fidelity  of 
persons  holding  positions  of  public  or  private  trust,  and  all  such 
corporations  are  hereby  vested  with  full  power  and  authority  to 
guarantee  such  bonds  and  undertakings.  But  this  act  shall  not 
prevent  a  justification  on  the  part  of  such  company  through  its 
officers,  as  required  by  law  of  other  sureties."  (Laws  of  1881, 
ch.  486,  §  I.     See  Nichols  v.  MacLean,  98  N.  Y.  458.) 

There  would  seem  to  be  no  authority  for  placing  on  file  an 
undertaking  guaranteed  under  the  above  statute,  until  it  has 
been  duly  approved.  (See  Travis  v.  Travis,  48  Hun,  343)  The 
statute  contemplates  an  application  for  an  allowance  and  accept- 
ance of  the  guarantee,  independent  of  any  proceedings  which 
the  respondent  may  take  to  procure  the  justification  of  the 
guaranteeing  company.  An  application  should  therefore  be 
made  to  the  court  or  a  judge  for  an  order  allowing  and  accepting 
the  guarantee  before  filing  the  undertaking.  This  application 
should  be  upon  notice,  and  should  be  based  upon  the  proposed 
undertaking,  and  upon  an  affidavit  setting  forth  the  proceedings 
to  take  the  appeal.  It  is  the  duty  of  the  court  or  judge  in  each 
particular  case,  to  exercise  its  or  his  discretion  as  to  whether 
the  actual  state  of  the  company's  business  justifies  the  approval 
of  the  undertaking.  {McGean  v.  MacKeller,  67  flow.  273,)  And 
the  respondent  should  be  permitted  to  examine  the  officers  of 
the  company  as  to  its  ability  to  enter  into  and  make  the 
guaranty,  before  the  undertaking  is  approved  or  disapproved. 
{Hurd  V.  Hannibal  6r  St.  Joseph  R.  R.  Co.,  33  Hun,  109;  67 
How.  516.) 

The  decision  of  the  court  or  judge  should  be  embodied  in  an 
order  which  should  be    entered  witti  the  clerk  of    the  court  in 
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which  the  ju^lgment  or  order  appealed  from  was  made  or 
rendered,  and  a  copy  of  this  order,  with  a  notice  of  entry,  should 
be  served  as  in  other  cases. 

Defective  undertakings. — When  the  undertaking  is  in  sub- 
stantial, though  not  exact,  compliance  with  the  Code,  the 
respondent's  remedy,  if  any,  is  to  move  to  set  it  aside.  He 
cannot  disregard  it  and  proceed  as  if  no  undertaking  had  been 
given.  (Parfitt  v.  Warner,  13  Abb.  471  ;  and  see  Code  of  Civil 
Pro.  §  729.)  But  where  the  defect  is  substantial, — for  example, 
where  an  undertaking  to  stay  proceedings  describes  a  judgment 
as  entered  on  a  different  date  from  the  actual  date  of  entry, — 
the  undertaking  may  be  disregarded.  (Dinkelv.  Wehle,  67  How. 
36;  61  How.  159.)  And  where  the  sureties  do  not  make  affidavit 
to  a  sufficient  amount  proceedings  are  not  stayed.  {Sternkaus 
V.  Schmidt,  5  Abb.  66.) 

On  appeal  from  a  Surrogate's  Court. — The  undertaking 
must  be  to  the  people  of  the  State,  must  contain  the  name  and 
residence  of  each  of  the  sureties  thereto ;  and  must  be  approved 
by  the  surrogate  or  a  judge  of  the  appellate  court.  (Code  of  Civil 
Pro.,  §  2581.) 

It  must  be  in  the  form  prescribed  b/  statute,  or  it  will  not 
be  approved.  [Patullos  Estate  i  Tuck.  106.)  But  if  the  surro- 
gate holds  that  it  is  defective  he  must  point  out  the  particular 
defects.     (Black's  Estate,  i  Tuck.  339.) 

On  appeal  from  a  Justice's  Court. — The  Code  does  not 
prescribe  any  form  for  the  undertaking  to  be  given  on  appeal 
from  a  judgment  rendered  by  a  justice  of  the  peace  (JDoolittle  v, 
Dininny,  31  N.  Y.  350);  but  the  general  requirements  of  the  Code 
should  be  observed.  Substantial  compliance  is  sufficient.  {People 
\.  Herkimer  Common  Pleas,  i  Wend.  310.)  A  misrecital  of  the 
day  of  rendition  of  judgment  is  fatal  [People  v.  Monroe  Common 
Pleas,  3  Wend.  426) ;  while  an  omission  to  state  the  day  of 
rendition  of  judgment  is  not.  (People  v.  Orleans  Common  Pleas, 
2  Wend.  292.)  It  is  not  necessary  to  recite  the  amount  of  costs. 
(People  v.  Chautauqua  Common  Pleas,  2  Wend.  618.)  The  under- 
taking may  be  executed  by  attorney  (ex parte  Van  Hoesen,  4  Cow. 
505);  but  a  general  power  to  defend  a  cause  will  not  authorize 
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the  attorney  to  execute  an  undertaking,  (Ex  parte  Holbrook,  5 
Cow,  35.)  The  undertaking  may  be  executed  in  blank  (ex 
parte  Kerwin,  8  Cow.  i  rg) ;  but  it  cannot  be  altered  after  the 
blank  has  been  filled.  (Ex  parte  Decker,  6  Cow.  59.)  The 
appellant  need  not  execute  the  undertaking.  (People  v.  Dutchess 
Common  Pleas,  5  Co.  34;  Code  of  Civil  Pro.  §  811  ;  contra,  ex 
parte  Brooks,  7  Cow.  425.)  And  the  name  of  the  surety  need 
not  appear  in  the  body  of  the  undertaking.  (Ex  parte  Fulton, 
7  Cow.  484.)  Where  there  are  two  appellants  an  undertaking 
in  the  usual  form  is  sufficient.  It  need  not  provide  for  any 
judgment  against  either.  (People  v.  Saratoga  Common  Pleas, 
I  Wend.  281.)  The  respondent  cannot  be  heard  to  complain 
that  the  undertaking  is  more  favorable  for  him  than,  the  statute 
requires.  (Ex  parte  Hurlburt,%  Cow.  138;  ex  parte  Estabrooks, 
S  Cow.  27.) 


SECTION  XI. 

Filing  Undertaking;    Service  of  Copy  and  Notice   of 

Filing. 

With  whom  undertaking  filed. — The  general  provision  of 
the  Code  is  that  an  undertaking  given  on  appeal  must  be  filed 
with  the  clerk  with  whom  the  judgment  or  order  appealed  from 
is  entered.  (Code  of  Civil  Pro.  §  1307.)  And  the  above  provis- 
ion applies  to  appeals  from  the  Surrogate's  Court.  (Id.  §  2575.) 
An  undertaking  executed  on  appeal  from  a  judgment  rendered 
by  a  justice  of  the  peace  must  be  delivered  to  the  justice  or  his 
clerk.     (Id.  §3051.) 

Serving  copy  undertaking  and  notice  of  filing. — A  copy 
of  the  undertaking,  with  a  notice  showing  where  it  is  filed,  must 
be  served  on  the  attorney  for  the  adverse  party  with  the  notice 
of  appeal,  or  before  the  expiration  of  the  time  to  appeal.  (Code 
of  Civil  Pro.  §1334) 

An  undertaking  is  not  effectual  until  filed  (Webster  v.  Stevens, 
5  Duer,  682;  3  Abb.  227);  but  it  may  be  filed,  and  a  copy  thereof 
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with  notice  of  filing  may  be  served  at  any  time  before  the  expira- 
tion of  the  time  to  appeal,  although  notice  of  appeal  has  already 
been  served.  {Raymond  v.  Richmond,  76  N.  Y.  106;  and  see 
Blake  &  Johnson  v.  Lyon  df.  Fellows  Manuf.  Co.,  75  N.  Y.  611.) 
But  it  cannot  be  given  after  the  time  to  appeal  has  expired  with- 
out leave  of  the  court  obtained  upon  notice.  (See  Wheeler  \. 
Miller,  61  How.  396.) 

On  appeal  from  Surrogate's  Court,  except  as  otherwise 
specially  prescribed,  the  filing  of  a  proper  undertaking  and 
service  of  the  notice  of  appeal,  perfects  the  appeal.  (Code  of 
Civil  Pro.  §  2581.) 

On  appeal  from  justice's  court  a  copy  of  the  undertaking, 
with  a  notice  of  the  delivery  thereof,  must  be  served  with  the 
notice  of  appeal,  and  in  like  manner.  (Id.  §  3050.)  As  to  mode 
of  service,  see  ante,  p.  184.  If  the  justice  is  dead  or  cannot  be 
found,  etc.,  and  the  undertaking  is  therefore  filed  with  the  clerk 
of  the  appellate  court,  notice  of  the  filing  must  be  given  in  the 
same  manner  as  a  notice  of  appeal.     (Id.  §  3052.) 
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Justification  of  Sureties. 

Exception  to  sureties. — It  is  not  necessary  that  the  under- 
taking should  be  approved;  but  the  attorney  for  the  respondent 
may,  within  ten  days  after  a  service  of  a  copy  of  the  undertaking 
with  notice  of  the  filing  thereof,  serve  upon  the  attorney  for  the 
appellant  a  written  notice  that  he  excepts  to  the  sufficiency  of 
the  sureties.  (Code  of  Civil  Pro.  §  1335;  and  see  §§  1341,  1352, 
3190,3192.)  The  above  provision  also  applies  to  an  undertak- 
ing given  on  appeal  from  a  judgment  of  a  justice  of  the  peace. 

(Id.  §  3050.) 

Service  of  a  notice  of  appeal  and  of  a  copy  undertaking  is 
not  sufficient  to  limit  the  time  within  which  to  except  to  the 
sureties;  the  undertaking  must  also  be  filed,  and  notice  of  the 
filing  given.     (Webster  v.  Stevens,  5  Duer,  682;  3  Abb.  227.) 

Exception  should  be  taken  to  the  sureties,  not  to  the  under- 
taking.    {Young  M.  Colby,  2  Code  Rep.  68^ 


338  New  Trials  and  Appeals. 


Justification  of  sureties  after  exception. 


Dihqualifi-id  sureties  must  be  excepted  to.  (See  Miles  v. 
Clarke.  4  Bosw.632.) 

A  CDrporation  which  has  guaranteed  an  undertaking  may  be 
excepted  to,  as  in  the  case  of  other  sureties.  (Laws  of  i88t,  ch. 
486;  Laws  of  1893,  ch.720;  Laws  of  189S,  ch.  178;  Code  of  Civil 
Pro.  §  811.) 

Upon  the  filing  of  the  undertaking,  if  its  sufficiency  is  not 
excepted  to,  the  undertaking  acts  as  a  stay  of  any  further  pro- 
ceeding. If  excepted  to,  the  appellant  has  ten  days  from  the 
time-  such  exceptions  are  served  to  procure  the  sureties  to 
justify.  For  that  ten  days,  unless  the  undertaking  is  disallowed 
by  the  court  within  that  time,  the  undertaking  acts  as  a  stay  of 
all  proceedings  to  enforce  the  judgment.  (Laux  v.  Gildersleeve, 
22  App.   Div.  98.) 

Justification  of  sureties  after  exception. — Within  ten  days 
after  the  service  by  the  attorney  for  the  respondent  of  notice 
that  he  excepts  to  the  sufficiency  of  the  sureties  in  the  under- 
taking given  upon  the  appeal,  the  sureties,  or  other  sureties  in 
a  new  undertaking  to  the  same  effect,  must  justify  before  the 
court  below,  or  a  judge  thereof,  or  a  referee  appointed  by  the 
same,  or  a  county  judge.  At  least  five  days'  notice  of  the  justi- 
fication must  be  giver.  A  referee  may  be  appointed  upon  the 
motion  of  either  party,  or  upon  the  court's  own  motion  to  take 
the  justification  of  such  sureties  and  to  report  the  evidence  upon 
the  same  to  the  court  or  judge  with  his  opinion.  The  court  may 
further  direct  that  either  party  shall  pay  the  expenses  of  such 
reference.  If  the  court  or  judge  finds  the  sureties  sufficient  he 
must  endorse  his  allowance  of  them  upon  the  undertaking  or  a 
copy  thereof,  and  a  notice  of  the  allowance  must  be  served  upon 
the  attorney  for  the  exceptant.  The  effect  of  a  failure  so  to 
justify  and  procure  an  allowance,  is  the  same  as  if  the  undertak- 
ing had  not  been  given.  The  court  also  has  power,  in  case  it  is 
made  to  appear  to  its  satisfaction,  upon  motion,  that  the  exception 
was  taken  unnecessarily  or  for  the  purpose  of  vexation  or  delay, 
to  set  the  same  aside  and  approve  the  undertaking.  (Code  of  Civil 

Pro.  §  I335-) 

Rule  XVI  of  the  Surrogate's  Court  of  the  City  and  County 
of  New  York  provides  as  follows:    "The  respondent,  on  any  ap- 
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peal  from  a  decree  or  order  of  this  court,  may,  within  ten  days 
after  the  filing  of  the  undertaking  required  on  such  appeal,  serve 
upon  the  attorney  for  the  appellant  a  written  notice  that  he 
excepts  to  the  sufficiency  of  the  sureties  therein;  whereupon,  and 
within  ten  days  thereafter,  such  sureties,  or  other  sureties  in  a 
new  undertaking  to  the  same  effect,  must  justify  before  the  sur- 
rogate or  the  chief  clerk  on  five  days'  notice  of  such  justification, 
to  be  served  upon  the  respondent's  attorney,  by  each  surety 
appearing  in  person  before  said  surrogate  or  chief  clerk  and  sub- 
mitting to  an  examination,  on  oath,  on  the  part  of  the  appellant, 
touching  his  sufficiency.  If  such  sureties  shall  be  found  sufficient, 
said  surrogate  or  chief  clerk  will  endorse  an  allowance  thereof 
upon  the  undertaking  or  a  copy  thereof,  and  a  notice  of  such 
allowance  shall  be  served  upon  the  attorney  for  the  exceptant; 
and  the  effect  of  any  failure  to  so  justify  and  procure  such  allow- 
ance shall  be  to  avoid  the  undertaking." 

For  the  provisions  of  law  as  to  the  jurisdiction  of  a  corpora- 
tion as  a  surety  in  an  undertaking,  see  Laws  of  1893,  ch,  720, 
§  4;  as  amended  by  Laws  of  1895,  ch.  178,  §  2. 

If  the  original  sureties  are  excepted  to  and  fail  to  justify, 
the  appellant  must  furnish  new  sureties  and  procure  their  justifica- 
tion within  the  time.  {^Chamberlain  v.  Dempsey,^  22  How.  356; 
13  Abb.  421.)  But  where  the  sureties  fail  to  justify,  and  the 
appellant  gives  a  new  undertaking  and  serves  a  copy  and  notice 
of  filing  within  the  time  allowed  for  the  appeal,  the  sureties  in 
the  undertaking  need  not  justify  unless  excepted  to.  {Blake  & 
Johnson  v.  Lyon  &  Fellows  Manuf.  do ,  75  N.  Y.  611.)  The 
respondent's  attorney  may  waive  the  justification  of  a  surety  after 
he  has  excepted  to  him.  {Gopsilv.  Decker,/^  Hun,  625.)  But  he 
cannot  insist  upon  his  right  to  disregard  the  appeal  or  the  stay  of 
proceedings,  as  the  case  may  be,  because  of  the  failure  of  the 
sureties  to  justify,  and  at  the  same  time  hold  the  sureties  upon 
their  undertaking.  {Manning  v.  Gould,  90  N.  Y.  476,  480.)  The 
respondent  may  even  waive  the  giving  of  any  undertaking.  (Code 
of  Civil  Pro.  §  1305) 

If  the  respondent  fail  to  attend  he  waives  the  benefit  of  his 
exception  to  the  sureties,  although  the  sureties  also  fail  to  attend. 
The  sureties  having  made  affidavit  as  to  sufficiency  in  the  un- 
dertaking   the   presumption   in    the    first    initance  is  in  favor  of 


230  New  Trials  and  Appeals. 


Qualifications  of  sureties. 


their  sufficiency,  and  if  the  respondent,  whose  duty  it  is  to  be  the 
actor  in  the  proceeding  before  the  judge,  fail  to  attend,  this  pre- 
sumption prevails.  (Ballard  v.  Ballard,  i8  N.  Y.  491.)  In  such 
case  it  has  been  held  that  the  sureties  justify  by  default. 
{Gusthal  V.  Reinhardt,  1  Law  Bulletin,  36.)  But  where  the 
sureties  justify,  in  the  absence  of  the  respondent's  attorney,  after 
the  hour  named  has  passed,  the  justification  is  not  good,  although 
the  sureties  show  good  cause  for  not  appearing  at  the  hour 
named.     (Rees  v.  Snell,  8  How.  185.) 

Qualifications  of  sureties. — Except  where  it  is  otherwise 
prescribed  by  law,  or  where  a  corporation  is  surety,  the  surety 
must  be  a  householder  or  freeholder,  within  the  State,  and  worth 
twice  the  sum  specified  in  the  undertaking  over  all  the  debts  and 
liabilities  which  he  owes  or  has  incurred,  and  exclusive  of  prop- 
erty exempt  by  law  from  sale  under  an  execution.  (Code  of 
Civil  Pro.  §  812.)  But  where  the  sum  specified  in  the  undertak- 
ing is  five  thousand  dollars  or  upwards,  the  court  or  judge  may  in 
his  or  its  discretion,  allow  the  sum  in  which  a  surety  is  required 
to  justify  to  be  made  up  by  the  justification  of  two  or  more 
sureties  each  in  a  smaller  sum.  But  in  that  case  a  surety  cannot 
justify  in  a  sum  less  than  five  thousand  dollars,  and  when  two  or 
more  sureties  are  required  by  law  to  justify,  the  same  person 
cannot  so  contribute  to  make  up  the  sum  for  more  than  one  of 
them.     (Id.  §813.) 

An  attorney  or  counselor  cannot  be  a  surety.  (Rule  5.)  But 
an  attorney  who  has  left  the  practice  and  engaged  in  other  busi- 
ness for  more  than  a  year  is  not  within  the  above  rule.  [Evans 
V.  Harris,  15  Jones  &  Sp  355.  Bat  see  Wheeler  v.  Wilcox, 
7  Abb.  73.)  Nor  does  the  above  rule  apply  to  undertakings  on 
appeal  from  Justices'  Court.  [Lawler  v.  Van  Aernam,  22  Alb. 
Law  J.  156.)  The  disqualification  is,  however,  general  in  its 
nature,  and  excludes  the  attorney,  although  he  is  not  the  attor- 
ney of  the  party  for  whose  benefit  the  undertaking  is  executed. 
(See  Willmont  v.  Meserole,  48  How.  430,  532;    16  Abb.  N.  S.  309.) 

A  householder  is  a  master  of  a  family  (  Woodward  v.  Mur- 
ray, 18  Johns.  4C0);  or  one  who  has  charge  of  and  provides  for  a 
family  [Bonne  v.  Witt,  19  Wend.  475),  or  household.  {Griffin  v. 
Sutherland,  14  Barb.  456)      But  less  strictness  is  observed  in  ap- 
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plying  the  term  in  case  of  suretyship  on  undertakings  than  where 
exemptions  from  execution  is  claimed.  As  applied  to  sureties  in 
undertakings  it  has  been  held  to  include  one  who  rents  and  occu- 
pies within  the  State  an  office  for  business  purposes  {Somerset, 
etc.,  Savings  Bank  v.  Huyck,  33  How.  323);  and  one  who  rents 
and  occupies  a  mill  within  the  State  and  owns  the  machinery 
therein  and  is  engaged  in  the  milling  business.  {Delamater  v. 
Byrne,  57  How.  171.) 

A  'householder  does  not  cease  to  be  such  by  temporarily 
ceasing  to  keep  house  and  storing  his  household  goods,  with  a 
view  to  return  and  resume  housekeeping.  (Griffin  v.  Sutherland, 
14  Barb.  456;  Cantrellv.  Conner,  51  How.  45.) 

A  freeholder  is  one  who  has  the  legal,  title  to  real  estate,  ir- 
respective of  the  amount  or  value  of  his  interest  therein.  (People 
V.  Scott,  8  Hun,  566.)  The  possessor  of  a  mere  equitable  title  i? 
not  -a.  freeholder.     (People  v.  Hynds,  30  N.  Y.  470,  472.) 

Chapter  486,  Laws  of  1881,  provides  that  the  guarantee  of  a 
company  authorized  by  that  act  to  guarantee  undertakings,  shall 
not  be  accepted  whenever  its  liabilities  shall  exceed  its  assets  as 
ascertained  by  the  superintendent  of  the  insurance  department, 
in  the  manner  prescribed.  (See  Laws  of  1893,  ch.  720,  §4;  Laws 
of  1895,  ch.  178,  §2.) 

Decision  of  the  judge. — The  question  as  to  the  sufficiency  of 
the  sureties  is  in  the  sound  discretion  of  the  judge.  (See  Dela- 
maier  v.  Byrne,  57  How.  170;  McGean  v.  MacKeller,  67  How. 
273.)  If  he  finds  the  sureties  sufficient,  he  must  indorse  his 
allowance  of  them  upon  the  undertaking  or  a  copy  thereof;  and 
a  notice  of  the  allowance  must  be  served  upon  the  attorney  for 
the  exceptant.     (Code  of  Civil  Pro.  §  1335.) 

Effect  of  failure  to  justify,  etc. — The  eflect  of  a  failure  to 
justify,  and  to  procure  an  allowance  of  the  sureties,  is  the  same 
as  if  the  undertaking  had  not  been  given.  (Code  of  Civil  Pro. 
§  1335O  The  failure  defeats  entirely  the  object  and  purpose  of 
the  undertaking.  Where  security  is  required  to  perfect  the 
appeal,  the  appeal  is  not  perfected,  and  the  respondent  may  pro- 
ceed as  if  no  appeal  had  been  taken.  Where  security  is  not 
jcquired    to    perfect    the   appeal,    but  is    required    to    stay    the 
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execution  of  the  judgment,  the  judgment  may  be  enforced  pend- 
ing the  appeal  as  if  no  undertaking  to  stay  the  execution  thereof 
had  been  given.     {Mannings.  Gould,  90  N.  Y.  476,  480.) 

The  failure  to  justify  also  releases  the  sureties  from  any  lia- 
bility on  their  undertaking  (Id.;  Hoffman  v.  Smith,  34  Hun, 
48s),  and  after  they  have  thus  been  discharged  from  their  obli- 
gation, their  liabilities  cannot  be  revived  by  a  service  of  a  notice 
withdrawing  the  exception  and  waiving  justification.  To  have 
that  effect  the  notice  must  be  served  before  the  sureties  have 
refused  or  failed  to  justify.     (Id.) 


SECTION  XIII. 

Effect  of  Perfected  Appeal  and  Stay  of  Proceedings, 

In  general. — Section  1310  of  the  Code  provides  that 
"Where  an  appeal  to  the  General  Term  of  any  court  or  to  the 
Appellate  Division  of  the  Supreme  Court  or  to  the  Court  of 
Appeals  or  otherwise,  as  heretofore  or  shall  hereafter  be  per- 
fected, as  prescribed  in  this  chapter,  and  the  other  acts,  if  any, 
required  to  be  done,  to  stay  the  execution  of  the  judgment  or 
order  appealed  from,  have  been  done,  the  appeal  stays  all 
proceedings  to  enforce  the  judgment  or  order  appealed  from; 
except  that  the  court  or  judge  from  whose  determination  the 
appeal  is  taken,  may  proceeed  in  any  matter  included  in  the 
action  ot  special  proceeding,  and  not  affected  by  the  judgment 
or  order  appealed  from,  or  not  embraced  within  the  appeal ;  or 
may  cause  perishable  property  to  be  sold,  pursuant  to  the  judg- 
ment or  order  appealed  from.  The  proceeds  of  such  a  sale 
must  be  paid,  to  abide  the  result  of  the  appeal,  into  the  court 
from  or  in  which  the  appeal  is  taken,  or  if  it  was  taken  as  pre- 
scribed in  title  fifth  of  this  chapter,  into  the  Supreme  Court. 
When  an  appeal  from  a  judgment  for  rent  has  been  perfected 
and  execution  stayed  as  herein  provided,  the  appeal  stays  all 
summary  proceedings,  pending  or  otherwise,  to  recover  the  pos- 
session of  the  real  property  or  dispossess  tenants  therefrom, 
based  on  the  failure  to  pay  the  rent  included  in  the  judgment 
appealed   from.     Except   as   otherwise    specially   prescribed    in 
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article  fourth  of  title  two  of  chapter  eighteen  of  the  Code, 
re'ating  to  appeals  from  Surrogate's  Courts,  a  perfected  appeal 
has  the  effect,  as  a  stay  of  the  proceedings  to  enforce  the 
decree  or  order  appealed  from,  prescribed  in  the  section  above 
quoted  with  respect  to  a  perfected  appeal  from  a  judgment. 
(Code  of  Civil  Pro,  §  2584;  Matter  of  Pye,  21   App.    Div.  266.) 

Where  a  judgment  or  order  of  the  Appellate  Division 
rendered  upon  an  appeal  to  the  Supreme  Court  from  the  judg- 
ment or  order  of  an  inferior  court  has  been  entered  in  the  office 
of  the  clerk  of  the  Appellate  Division  in  the  department  in 
which  the  court  below  is  located,  and  a  certified  copy  thereof 
has  been  annexed  to  the  papers  transmitted  from  the 
court  below  and  transmitted  to  the  clerk  of  the  county 
where  the  court  from  which  the  appeal  was  taken  is 
situated,  the  filing  of  these  papers,  constituting  the  judgment 
roll,  or  the  entry  of  the  order  as  above  provided,  is  a  sufficient 
authority  for  any  proceeding  in  the  court  below  or  before  the 
judge  or  justice  who  made  the  judgment  or  order  appealed  from, 
which  the  judgment  or  order  of  the  appellate  court  directs  or 
permits.  But  where  the  execution  of  the  judgment  or  order  of 
the  appellate  court  is  stayed  by  an  appeal  to  the  Court  of 
Appeals,  the  proceedings  in  the  court  below  or  before  the  judge 
or  justice  who  made  the  order  are  stayed  in  like  manner.  (Code 
of  Civil  Pro.  §  1345.) 

The  primary  object  of  section  13 10  of  the  Code  was  to  pro- 
tect the  party  appealing  from  having  the  judgment  enforced 
while  the  right  is  in  controversy,  on  condition  of  giving  security 
for  the  final  judgment.  (Morey  v.  Tracey,  92  N.  Y.  581,  584.)  It 
does  not  prevent  the  bringing  of  a  new  action  against  joint  debtors 
not  secured,  in  the  action  in  which  the  judgment  appealed 
from  was  obtained  (Id.) ;  nor  a  motion  for  the  discharge  of  a 
receiver  appointed  on  the  part  of  the  appellant  to  collect  rents 
pending  the  action.  {Ireland  v.  Nichols,  40  How.  85;  9  Abb. 
N.  S.  71.)  But  where  security  is  given  on  appeal  from  a  judg- 
ment against  a  sheriff  for  an  escape,  leave  cannot  be  obtained 
to  prosecute  the  sheriff's  official  bond  {Matter  of  Chamberlain, 
28  How.  I ;  18  Abb.  103) ;  and  proceedings  supplementary  to 
execution  are  stayed,  as  well  as  proceedings  upon  the  execution. 
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{Cowdrey  v.  Carpenter,  17  Abb.  107  ;  2  Rob.  601  ;  contra,  Lowber 
V,  Mayor,  5  Abb.  268.) 

The  effect  of  security  is  simply  to  stay  proceeding  at  the 
point  they  were  when  security  was  given.  (Rathbone  v.  Morris, 
9  Abb.  213.)  No  proceedings  are  vacated  or  superseded.  (Id.; 
Strieker  v.  Wakeman,  13  Abb.  85  ;  Matter  of  Berry,  26  Barb.  55.) 
If  proceedings  for  a  sale  pursuant  to  the  judgment  are  pending, 
the  respondent  need  not  abandon  them,  but  may  adjourn  the 
sale,  at  least  until  it  can  be  determined  whether  the  sureties  will 
justify.  {Ward  v.  James,  8  Hun,  526.)  Where  an  execution 
was  levied  before  the  stay  took  effect  and  was  not  discharged 
by  an  order  of  the  court  the  lien  is  not  superseded  by  the  stay. 
After  a  decision  of  the  appellate  court  in  favor  of  the  respondent 
he  is  entitled  to  resume  proceedings  on  the  execution,  and  has 
priority  over  subsequent  executions.  {Matter  of  Berry,  26  Barb. 
55.)         - 

Where  the  appeal  is  from  a  judgment  awarding  an 
injunction. — Where  a  defendant  appeals  from  a  judgment  which 
restrains  and  enjoins  him  from  doing  certain  specified  acts,  and 
stays  all  proceedings  on  the  part  of  the  respondent  in  execution, 
of  the  judgment  pending  the  appeal,  he  does  not  thereby 
impair  the  validity  and  effect  of  the  judgment  pending  the 
appeal,  so  far  as  it  bears  upon  and  restrains  his  action,  or  that  of 
his  servants  or  agents.  The  effect  of  the  stay  of  proceedings  is 
to  prevent  the  respondent  from  issuing  process  in  execution  of 
the  judgment,  and  not  to  annul  the  judgment,  or  impair  its 
obligations  upon  the  appellant.  So  far  as  it  enjoins  him  it  needs 
no  execution.  It  acts  directly,  without  process,  and  therefore 
the  stay  merely  operates  to  prevent  the  collection  of  the  costs 
awarded.  {Sixth  Avenue  R.  R.  Co.  v.  Gilbert  Elevated  R.  R.  Co., 
71  N.  Y.  430 ;  Gewt  v.  President,  etc.,  D.  &  H.  C.  Co.,  113  N.  Y. 
AJz;  New  York  Mail  and  Newspaper  Trans.  Co.  v.  Skea,  30  App. 
Div.  374;  Power  v.  Village  of  Athens,  19  Hun,  165.  The  stay 
of  proceedings  pending  the  appeal  will  not  prevent  the  court 
from  compelling  obedience  to  the  judgment  and  from  punishing 
disobedience  thereto  by  proceedings  for  contempt.  (Id.) 

The  remedy  of  the  appellant  is  to  apply  to  a  court  or  judge 
for  a  stay  of  the  operation  of  the  injunction  pending  an  appeal 
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from  the  same.  {N.  V.  Mail  &  Newspaper  Trans.  Co.  v.  Shea,  30 
App,  Div.  374.)  The  power  of  the  Special  Term  to  suspend  the 
operation  of  the  judgment  until  the  decision  of  the  appeal  is 
beyond  question;  but  whether  or  not  it  will  exercise  the  power 
will  depend  upon  the  case  presented.  {Genet  v.  President,  etc., 
D.  &  H.  C.  Co.,  113  N.  Y.  472.) 

A  peremptory  writ  of  mandamus  may  also  restrain  the  acts 
of  the  party  or  board  to  whom  it  is  directed  and  require  the 
same  relief  pending  an  appeal.  (See  People  ex  rel.  Piatt  v.  Can- 
vassers, 74  Hun,  179 ) 

Continuance  of  the  stay. — Proceedings  to  enforce  the  judg- 
ment or  order  appealed  from  are  stayed  until  the  decision  of  the 
appellate  court  affirming  the  same.  A  formal  judgment  or  order 
embracing  the  decision  must  be  entered  before  the  stay  is  re- 
moved. The  mere  oral  announcement  of  the  decision  of  the 
appellate  court,  and  the  entry  thereof  in  the  minutes  of  the  clerk, 
is  not  sufificient.  (Bowman  v.  Tallman,  28  How.  482;  13  Abb. 
85;  3  Rob.  633.  See  Seeman  v.  Reiche,  16  Week.  Dig.  561.)  But 
when  a  decision  of  affirmance  on  appeal  has  been  entered  of 
record  the  stay  is  at  an  end,  and  the  respondent  is  entitled  to 
proceed  whether  the  appellant  has  had  notice  of  the  decision  or 
not.  {Petrie  V.  Fitzgerald,  2  Abb.  [N.  S.]  354.) 


SECTION  XIV. 
Discharging  Levy  upon  Personal  Property. 

A  stay  of  proceedings  does  not  per  se  supersede  a  levy  upon 
personal  property,  made  before  the  stay  took  effect.  {Cook  v. 
Dickerson,  i  Duer,  679;  Matter  of  Berry,  26  Barb,  55;  Rathbone 
v.  Morris,  9  Abb.  213;  Bowman  v.  Cornell,  39  Barb.  69,  71.)  But 
where  an  appeal  taken  from  a  final  judgment  to  the  Court  of 
Appeals  has  been  perfected,  and  the  security  required  to  stay  the 
execution  of  the  judgment  has  been  given,  or  where  the  security, 
given  upon  an  appeal,  taken  from  a  final  judgment  of  the 
Supreme  Court,  a  County  Court  or  the  City  Court  of  the  city  of 
New  York,  or  the  Municipal  Court  of  the  city,  of  New  York,  is 
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equal  to  that  required  to  perfect  an  appeal  to  the  Court  of 
Appeals,  and  to  stay  the  execution  of  the  judgment;  the  court, 
in  which  the  judgment  appealed  from  was  rendered,  may,  in  its 
discretion,  and  upon  such  terms  as  justice  requires,  make  an 
order,  upon  notice  to  the  respondent,  and  the  sureties  in  the 
undertaking,  discharging  a  levy  upon  personal  property,  made 
by  virtue  of  an  execution,  issued  upon  the  judgment  appealed 
from.  But  this  does  not  authorize  the  discharge  of  a  levy,  made 
by  virtue  of  a  warrant  of  attachment.  (Code  of  Civil  Pro., 
§  1311.)  Nor  does  this  section  apply  where  the  undertaking  was 
given  before  the  execution  was  levied.  In  such  a  case  there  is  no 
right  to  make  a  levy,  although  the  undertaking  is  defective, 
where  the  court  has  given  leave  to  file  a  new  undertaking.  The 
granting  of  time  for  that  purpose  necessarily  operates  as  a  stay. 
{Katzv.  Kuhn,g  Daly,  172.) 

Where  the  application  is  made  pending  an  appeal  to  the 
Court  of  Appeals,  the  sureties  on  an  undertaking  given  on  the 
appeal  to  the  General  Term  should  have  notice  of  the  applica- 
tion. At  least,  this  is  so  where  the  appellant  makes  a  deposit 
instead  of  giving  an  undertaking  on  the  appeal  to  the   Court  of 

'  Appeals.     {Foote  v.  Schneider,  5  Week.  Dig.  463.) 

Even    before  the  section  cited  was  enacted,  the  court   has, 

'  in  the  exercise  of  its  discretion,  granted  such  an  order,  where  the 
appeal  was  taken  in  good  faith,  and  the  security  ample.  {^Strieker 
V.  Wakeman,  13  Abb.  85.) 


SECTION  XV. 

Suspending  Lien  of  Judgment  Appealed  From. 

Lien  may  be  suspended  by  order  of  the  court.— Where 
an  appeal  from  a  judgment  has  been  perfected,  and  an  under- 
taking has  been  given,  sufficient  to  entitle  the  appellant  to  a  stay 
of  the  execution  of  the  judgment  without  an  order  for  that  pur- 
pose, the  court  in  which  the  judgment  was  recovered,  may,  in  its 
discretion  and  upon  such  terms  as  justice  requires,  make  an 
order,  up'on  notice  to  the  attorney  for  the  respondent,  and  to  the 
sureties  in  the  undertaking,  exempting  from  the  lien  of  the  judg- 
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ment,  as  against  judgment  creditors,  and  purchasers  and  mort- 
gagees in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 
described  in  the  order.  If  all  the  property,  subject  to  the  lien,  is 
so  exempted,  the  order  must  direct  the  clerk,  in  whose  office  the 
judgment-roll  is  filed,  to  make  an  entry  o;i  the  docket  of  the 
judgment,  in  each  place  where  it  appears  on  the  docket-book, 
substantially  as  follows:  "  Lien  suspended  on  appeal.  See  order 
entered;"  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry 
substantially  as  follows;  "  Lien  partially  suspended  upon  appeal. 
See  order  entered  ; "  adding  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers  and  enters  the  order,  make  the 
t  ntry  or  entries  in  the  docket-book,  as  required  by  the  order. 
(Code  of  Civil  Pro.  §  1256.) 

The  provisions  in  regard  to  marking  a  judgment  secured  on 
appeal  being  created  by  statute,  the  statute  must  be  complied 
with  to  obtain  a  valid  order.  {Green  v.  Milbank,  3  Abb.  N.  C. 
138,  150.)  Where  the  appeal  is  to  the  Court  of  Appeals  from  a 
judgment  of  affirmance  the  undertaking  must  be  in  such  form  as 
to  secure  the  .original  judgment,  and  the  sureties  must  have 
notice  of  the  motion.  {Briggs  v.  Brown,  13  Abb.  N.  C.481.) 
Where  the  appellant  makes  a  deposit  instead  of  giving  an  under- 
taking, the  sureties  in  an  undertaking  given  on  appeal  to  the 
General  Term  must  have  notice.  {Foote  v.  Schneider,  5  Week. 
Dig.  463.)  If  the  judgment  is  marked  secured  on  appeal  with- 
out notice  to  the  sureties,  they  may  move  to  vacate  the  order 
{Green  v.  Milbank,  3  Abb.  N.  C.  138,  148),  and  the  order  is 
invalid  as  to  sureties  not  notified.  (Id.;  but  see  Burrall  v.  Van- 
derbilt,  6  Abb.  70;  r  Bosw.  637.) 

The  terms  to  be  imposed  upon  granting  the  order  are  in  the 
discretion  of  the  court.  It  may  require  that  an  additional  surety 
be  given,  and  if  one  is  given  pursuant  to  the  order,  he  assumes 
an  equal  responsibility  with  the  othef  sureties.  {Bergen  v.  Stew- 
art, 28  How.  6.) 

Sj^spending  lien  in  another  county. — The  clerk  with  whom 
an  order  obtained  as  above  is  entered,  must,  upon  payment  of  his 
fees  therefor,  furnish  to  the  party  who  obtained  the  order,  one 


New  Trials  and  Appeals. 


From  what  time  lien  suspended. 


or  more  transcripts,  attested  by  his  signature,  of  the  docket  of 
the  judgment,  including  the  entry  made  upon  the  docket.  A 
county  clerk,  in  whose  office  the  judgment  is  docketed,  must, 
upon  payment  of  his  fees  therefor,  immediately  file  such  a  trans- 
cript; and  make  an  entry  upon  the  docket  of  the  judgment,  in 
each  place  where  it  appears  in  his  docket-book,  substantially  as 
follows;  "Lien  suspended,"  or  "Lien  partially  suspended," 
according  to  the  entry  upon  the  original  docket,  and  also,  "  See 
transcript  filed  " ;  adding  the  proper  date.  (Code  of  Civil  Pro. 
§  1258.) 

From  what  time  lien  suspended. — Where  the  order  is 
made  by  the  Supreme  Court  or  by  a  County  Court,  it  operates 
as  a  suspension  of  the  lien  upon  property  situated  in  the  county, 
where  the  judgment-roll  is  filed,  from  the  time  when  the  order 
is  entered,  and  the  proper  entry  made  in  the  docket-book.  If  the 
property  exempted  is  situated  in  another  county,  or  if  the  order 
was  made  by  a  court  other  than  the  Supreme  Court  or  a  County 
Court,  the  order  operates  as  a  suspension,  from  the  time  when 
the  proper  entry  is  made  in  the  docket-book,  kept  by  the  clerk 
of  that  county,  as  prescribed  above.  (Code  of  Civil  Pro.  §  1257.) 
It  has  been  held  that  the  order  must  be  entered  within  ten  days 
or  it  is  vacated  per  se.  {Bronner  v.  Loontis,  17  Hun,  439,  443. 
See  Rule  3.) 

Effect  of  the  order. — The  meaning  and  purpose  of  the 
legislature  in  enacting  section  1256  and  the  succeeding  sections 
were  to  release  the  lien  of  the  judgment  so  suspended  upon 
appeal  in  regard  to  all  property  upon  which  it  otherwise  would 
become  a  lien,  including  after  acquired  property,  until  the 
order  of  the  court  that  it  be  restored  by  a  redocket.  (J¥ronkow 
V.  Oakley,  133  N.  Y.  505.) 

The  order  exempts  the  real  property  or  chattets  real,  or  a 
portion  thereof  specified  in  the  order,  from  the  lien  of  the  judg- 
ment, as  against  judgment  creditors  and  purchasers  and  mortga- 
gees in  good  faith.  The  object  of  the  statute  was  to  permit 
the  judgment  debtor  in  such  cases  to  deal  with  his  property  as 
if  the  judgment  had  never  been  a  lien  thereon,  upon  the  sole 
condition  that  the  purchaser  or  mortgagee  shall  act  in  good  faith 
{Union  Dime  Savings  Institution  v.  Duryea,  67  N.  Y.  84,  87);  and 
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to  protect  junior  judgment  creditors.  A  mortgagee  in  good 
faith  within  the  meaning  of  the  statute  is  one  who  has  taken  his 
mortgage  without  any  design  to  defraud  the  plaintiff  in  the  judg- 
ment, or  anybody  else,  and  upon  some  bona  fide  consideration, 
either  past  or  present.  {Bronner  v.  Loomis,  ij  Hun,  439.)  It  is 
not  necessary  for  him  to  show  that  he  parted  with  value  at  the 
time  he  took  the  mortgage,  provided  he  took  it  fairly,  honestly 
and  for  full  value.  ( Union  Dime  Savings  Institution  v.  Duryea, 
6j  N.  Y.  84;  3  Hun,  210.) 

A  purchaser  of  a  judgment,  docketed  while  the  lien  of  a 
former  judgment  is  suspended  by  order,  is  entitled  to  buy  as 
cheaply  as  he  can,  and  is  entitled  to  all  the  rights  of  his  assignor. 
The  fact  that  he  purchased  for  less  than  the  face  of  the  judg- 
ment does  not  establish  that  he  did  not  purchase  in  good  faith. 
{Harmon  v.  Hope,  87  N.  Y.  10.) 

Where  a  lien  has  been  suspended  by  an  order  of  the  court, 
the  court  cannot  by  order  restore  the  lien  nunc  pro  tunc,  so  as  to 
cut  off  the  lien  of  a  judgment  docketed  in  the  interval.  (Id.) 
But  this  rule  does  not  protect  a  mortgagee  who  took  his  mort- 
gage after  the  order  was  vacated.  (Bronner  v.  Loomis,  17  Hun, 
439.  442.) 


SECTION   XVI. 

Compelling  Execution  of  new  Undertaking. 

When  sureties  become  insolvent. —  The  court,  in  which 
the  appeal  is  pending,  upon  satisfactory  proof,  by  affidavit,  that 
since  the  execution  of  an  undertaking,  given  as  prescribed  in 
chapter  twelve  of  the  Code,  one  or  more  of  the  sureties  therein 
have  become  insolvent;  or  that  his  or  their  circumstances  have 
become  so  precarious,  that  there  is  reason  to  apprehend,  that  the 
undertaking  is  not  sufficient  for  the  security  of  the  respondent: 
may  make  an  order,  requiring  the  appellant  to  file  a  new  under- 
taking, and  to  serve  a  copy  thereof,  as  required  with  respect  to 
the  original  undertaking.  If  the  appellant  fails  so  to  do,  within 
twenty  days  after  the  service  of  a  copy  of  the  order,  or  such 
further  time  as  the  court  allows,  the  appeal  must  be  dismissed,  or 
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the  order  or  judgment,  from  which  the  appeal  is  taken,  must  be 
executed,  as  if  the  original  undertaking  had  not  been  given. 
(Code  of  Civil  Pro.  §  1308.) 

The  section  cited  applies  to  undertakings  given  on  appeal 
from  Surrogate's  Court.     (Id.  §  2575.) 

The  motion  to  compel  the  appellant  to  file  a  new  undertak- 
ing must  be  made  in  the  court  in  which  the  appeal  is  pending. 
If  an  appeal  to  the  Court  of  Appeals  has  been  perfected  the 
application  must  be  made  to  that  court.  {Parks  v.  Murray,  109 
N.  Y.  646.) 

In  the. absence  of  statutory  rules  an  appellant  who  has  given 
a  proper  undertaking  on  appeal  does  not  remain  responsible  for 
the  consequences  of  misfortune  and  the  insolvency  of  his  sureties. 
{Willett  V.  Stringer,  6  Duer,  686;  15  How.  310.)  An  application 
to  the  court  under  the  statute  is  addressed  to  its  discretion,  and 
although  it  be  shown  that  one  of  the  sureties  is  insolvent,  the 
court  may  refuse  the  order  if  the  remaining  surety  is  solvent, 
and  abundantly  able  to  satisfy  the  judgment;  or  if  the  judgment 
is  otherwise  well  secured  and  the  appeal  is  likely  to  be  heard 
and  disposed  of  without  delay.  {Bering  v.  Metcale,  72  N.  Y. 
613.     See  Eiseman  v.  Swan,  11  Abb.  112.) 

Where  a  new  undertaking  is  required  by  the  court,  and  the 
original  was  given  to  perfect  the  appeal,  a  failure  to  give  the  new 
undertaking  necessitates  a  dismissal  of  the  appeal.  But  where 
the  original  was  given  to  stay  proceedings,  the  failure  operates 
upon  the  stay  and  puts  an  end  to  it,  but  in  no  respect  affects  the 
appeal.     {Center  v.  Fields,  i  Keyes,  483.) 

Where  an  infant  plaintiff  appeals  by  guardian  ad  litem  from 
the  Special  to  the  General  Term,  the  court  cannot,  on  proof  of 
the  insolvency  of  the  guardian,  require  new  sureties,  or  stay  pro- 
ceedings because  the  guardian  fails  to  pay  the  costs  of  the  judg- 
ment.    ( Wice  V.  Commercial  Fire  Ins.  Co.,  7  Daly,  258;    2  Abb. 

N.  C.  325.) 

Where  an  insolvent  surety  swears  falsely  as  to  his  sufficiency, 
with  the  knowledge  of  the  appellant,  the  case  is  not  within  the 
provision  authorizing  the  court  to  require  a  new  undertaking 
when  a  surety  has  become  insolvent,  but  is  a  case  of  fraud 
upon  the  court,  effected  by  perjury;  and  the  court  may  dismiss 
the  appeal  absolutely,  or  grant  the  appellant  leave  to  file  a  new 
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undertaking,  in  its  discretion.  {Elson  v.  Murray,  27  Hun,  536.) 
In  the  case  cited,  the  undertaking  was  given  on  appeal  to  the 
County  Court  from  a  justice's  judgment,  and  therefore  section 
1308  of  the  Code  had  no  application  in  any  view  of  the  case, 
being  confined  in  its  operation  to  undertakings  given  pursuant  to 
chapter  twelve. 

When  sum  fixed  in  undertaking  is  insufificient  in 
amount. — There  are  certain  undertakings  in  which  a  sum  speci- 
fied, fixed  by  the  court  or  judge,  is  the  maximum  liability  of  the 
sureties.  Among  these  is  the  undertaking  to  stay  proceedings 
on  a  judgment  for  money  payable  in  fixed  installments  (Code  of 
Civil  Pro.  §  1327);  on  a  judgment  for  a  chattel  (Id.  §  1329);  on  a 
judgment  in  favor  of  the  owner  of  real  estate  in  an  action  to 
compel  a  specific  performance  of  a  contract  for  the  sale  thereof 
(Id.  §  1323);  on  a  judgment  entitling  the  respondent  to  the 
immediate  possession  of  real  property  (Id.  §  133 1);  and  certain 
undertakings  to  stay  proceedings  on  appeal  from  Surrogate's 
Court.  (Id.  §§  2578,  2579,  2580.)  In  such  a  case,  an  applica- 
tion is  made  to  the  court  or  a  judge,  to  fix  the  amount  of 
the  proposed  undertaking,  and  it  is  his  duty  to  fix  the  amount 
(See  Montefeiore  v.  Favilla,  63  How.  386.) 

The  Code  further  provides,  where  the  appeal  is  from  a 
judgment  or  order  directing  the  payment  of  money  in  fixed 
installments,  that  the  couit  below  may,  at  any  time  after  the 
undertaking  is  given,  upon  satisfactory  proof  by  affidavit  that 
the  sum  so  fixed  is  insufficient  in  amount,  make  an  order 
requiring  the  appellant  to  give  a  further  undertaking,  to  the 
same  effect,  in  a  sum,  and  within  a  time  specified  in  the  order. 
A  failure  to  comply  with  such  an  order  has  the  same  effect  as 
if  the  original  undertaking  had  not  been  given.  (Code  of  Civil 
Pro.  §  1327.)  And  where  the  appeal  is  from  a  Surrogate's  Court 
the  respondent  may  apply  to  the  appellate  court,  upon  notice, 
for  an  order  requiring  the  appellant  to  increase  the  sum  fixed. 
If  such  an  order  is  granted,  and  the  appellant  makes  default 
in  giving  the  new  undertaking,  the  appeal  may  be  dismissed,  or 
the  stay  dissolved,  as  the  case  requires.  (Id.  §  2580.)  In  the 
other  cases  in  which  the  court  or  a  judge  fixes  the  amount 
of  the  undertaking,  there  seems  to  be  no  provision  made  for  ob- 
taining increased  security. 
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SECTION  xyii. 

Liability   of   Sureties  Upon   Undertakings   Given   on 

Appeal. 

The  liability  of  a  surety  upon  an  undertaking  given  upon 
an  appeal  is  measured  by  the  terms  of  his  contract,  and  will  not 
he  extended  by  construction  or  implication.  { Wood  v.  Fzs'k,  63 
N.  Y.  24s  ;  Concordia  Savings  and  Aid  Association  v.  Read,  124 
N.  Y.  189;  Hennionv.  Kipp,  30  App.  Div.  288.)  But  this  rule 
does  not  apply  to  a  case  where  the  undertaking  shows  a  clear 
intention  to  come  under  a  more  enlarged  obligation.  (McElroy 
V.  Mumford,  126  N.  Y.  303.  See  Goodwin  v.  Bunzl,  102  N.  Y. 
224.) 

The  sureties  in  an  undertaking  given  on  an  appeal  to  the 
General  Term,  conditioned  that  the  appellant  will  pay  all  costs 
and  damages  which  may  be  awarded  against  him  on  such 
appeal,  not  exceeding  a  sum  specified,  are  not  liable  for  the  costs 
of  an  appeal  taken  by  their  principal  to  the  Court  of  Appeals 
from  a  judgment  of  affirmance  of  the  General  Term.  {Hinckley 
V.  Kreitz,  58  N.  Y.  583.)  So  where  an  appeal  is  taken  to  the 
Court  of  Appeals  from  an  order  of  the  General  Term  reversing  a 
judgment  and  granting  a  new  trial,  and  on  the  appeal  the  order 
of  the  General  Term  is  affirmed  and  judgment  absolute  is 
directed  against  the  appellant,  the  sureties  in  the  undertaking 
given  to  perfect  the  appeal  are  liable  only  for  the  costs 
of  the  appeal  to  the  Court  of  Appeals,  and  not  for 
all  the  costs  in  the  action.  {Burdett  v.  Lowe,  85  N.  Y.  241 ;  Past 
V.  Doremus,  60  N.  Y.  371.)  But  where  the  sureties  in  an  under- 
taking given  upon  appeal  to  the  General  Term  undertake  that 
if  the  judgment  is  affirmed  their  principal  will  pay  its  amount, 
the  reversal  of  the  judgment  by  the  General  Term  does  not  dis- 
charge them  from  liability  upon  their  undertaking,  if  on  appeal 
to  the  Court  of  Appeals  the  judgment  of  the  Trial  Term  is 
affirmed  and  that  of  the  General  Term  is  reversed.  {Robinson  v. 
Plimpton,  25  N.  Y.  484;  Richardson  v.  Kropf,  47   How.   286;   60 
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N.  Y.  634 ;  Gardner  v.  Barney,  24  How.  467;  Foo  Long  v.  A.  S. 
Co.,  146  N.  Y.  251.) 

So  where  the  judgment  of  a  justice  of  the  peace  is  reversed 
upon  appeal  to  the  County  Court,  but  on  appeal  to  the  Supreme 
Court  the  judgment  of  the  County  Court  is  reversed  and  that  of 
the  justice  affirmed,  with  costs,  the  undertaking  given  on  the 
first  appeal,  conditioned  that  if  judgment  is  rendered  against 
the  appellant  and  execution  thereon  is  returned  unsatisfied  in 
whole  or  in  part  the  obligors  will  pay  the  amount  unsatisfied, 
binds  the  sureties  not  merely  for  the  amount  of  the  judgment  in 
the  County  Court,  but  also  for  the  amount  recovered  in  the 
Supreme  Court.  {Smith  v.  Crouse,  24  Barb.  433  ;  Hutnerton  v. 
Hay,  65  N.  Y.  380)  It  appears  to  be  settled  that  the  judgment 
which  the  sureties  undertake  to  pay  is  the  one  finally  rendered 
against  the  appellant  on  the  appeal.  (Id.;  Lowry  v.  Tew,  25 
Hun,  257;  Letson  v.  Dodge,  61  Barb.  125.)  And  it  has  been 
uniformly  held  that  an  undertaking  given  by  a  party  appealing 
from  a  judgment  of  a  justice  of  the  peace  in  an  action  of  re- 
plevin, extends  to  all  the  proceedings  and  adjudications  in  the 
same  action,  through  every  court  to  which  it  may  be  carried  by 
appeal,  in  case  the  parly  giving  the  undertaking  is  finally 
defeated.  (^Letson  v.  Dodge,  61  Barb.  125  ;  Traver  v.  Nichols,  7 
Wend.  434;  Ballv.  Gardner,  21  Wend.  270;  Tibbies  v.  O'Connor^ 
28  Barb.  538 ;  Bennett  v.  Brown,  20  N.  Y.  99.) 

Where  upon  an  appeal  from  a  judgment  rendered  by  a  justice 
of  the  peace,  the  undertaking  recites  the  judgment,  and  the 
sureties  therein  obligate  themselves  to  pay  the  "  amount  of  said 
judgment  for  damages,"  or  so  much  thereof  as  may  remain 
unsatisfied  in  case  the  appeal  should  be  dismissed,  or  if  judg- 
ment should  be  rendered  against  the  appellant  in  the  County 
Court,  and  an  execution  issued  thereon  should  be  returned 
wholly  or  partly  unsatisfied,  the  sureties  are  liable  only  to  the 
amount  of  the  justice's  judgment  and  are  not  liable  for  the 
judgment  recovered  against  their  principal  in  the  County  Court. 
Hennion  v.  Kipp,  30  App.  Div.  288.) 

Although  an  undertaking  may  be  framed  under  the  wrong 
provision  of  the  Code  and  may  therefore  be  invalid  as  a  statutory 
obligation  it  may  still  be  valid  and  binding  as  a  common  law  agree- 
ment. (See  Ryan  v.  Webb.  39  Hun,  435;  Goodwin  v.Bunzl,  102  N.  Y. 
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224.)  In  that  case  the  undertaking  can  be  enforced  only  accord- 
ing to  its  terms  and  will  not  be  given  the  force  and  effect  of  a 
statutory  undertaking  unless  its  provisions  require  it.  It  is  to  be 
treated  simply  as  an  agreement  between  the  parties,  and  the 
usual  and  ordinary  legal  signification  is  to  be  given  to  the  words 
used.  The  terms  of  the  instrument  will  not  be  extended  by  im- 
plication in  aid  of  a  party  who,  having  it  within  his  power  to 
protect  himself  by  requiring  a  statutory  bond,  elected  to  accept 
somethinsT  else.-  {Concordia  Savings  and  Aid  Association  v.  Read, 
124  N.  Y.  188.) 

Where  a  defendant,  appealing  from  a  judgment  in  ejectment, 
gives  an  undertaking  to  stay  proceedings  in  the  form  prescribed 
by  section  133 1  of  the  Code  of  Civil  Procedure,  containing, 
among  other  things,  a  provision  that  he  will  not,  while  in  pos- 
session of  the  property,  commit,  or  suffer  to  be  committed,  any 
waste  thereon,  and  on  affirmance  of  the  judgment  by  the 
General  Term,  appeals  to  the  Court  of  Appeals,  giving  a  new 
undertaking,  the  sureties  in  the  undertaking  given  on  the  appeal 
to  the  General  Term  are  liable  for  any  waste  committed  either 
during  the  pendency  of  the  appeal  to  the  General  Term  or  to 
the  Court  of  Appeals.     {Church  v.  Simmons,  83  N.  Y.  261.) 

In  certain  cases  a  surety  who  has  signed  an  undertaking  on 
appeal  never  becomes  liable  thereon.  If  the  undertaking  given 
to  perfect  an  appeal  goes  beyond  the  requirements  of  the  Code, 
so  much  of  the  obligation  as  is  in  excess,  unless  a  consideration 
therefor  can  be  shown  aliunde  to  exist,  is  without  consideration 
and  cannot  be  enforced.  {Post  v.  Doremus,  60  N.  Y.  371.) 
Where  the  .statute  requires  two  sureties  to  an  undertaking  to 
stay  proceedings  upon  appeal,  a  surety  executing  such  undertaking 
upon  the  express  condition  that  the  signature  of  another  surety 
shall  be  obtained,  is  not  liable  upon  the  contract  unless  the  con- 
dition as  to  its  execution  is  complied  with.  {Grimwood  v.  Wil- 
son, 66  How.  283.) 

Discharge  of  sureties  from  liability.— Where  an  under- 
taking has  been  given  to  procure  a  stay  of  proceedings  upon  an 
appeal,  the  sureties  have  been  excepted  to  by  the  respondent,  and 
have  failed  or  refused  to  justify,  the  failure  renders  the  under- 
taking wholly  inoperative  as   against  them,  and  terminates  their 
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liability  thereon.  (^Hoffman  v.  Smith,  34  Hun, 485;  Mannings. 
Gould,  go  N.  Y.  476;  64  How.  429;  (Code  of  Civil  Pro.  §  1335) 
Where  the  sureties  on  the  undertaking  become  insolvent,  and  on 
motion  of  the  respondent,  the  appellant  is  required  to  file  a  new 
undertaking  within  a  specified  time  under  penalty  of  having  the 
judgment  executed  as  if  no  undertaking  had  been  given,  the 
issuing  of  execution  upon  the  judgment  on  failure  of  the  appel- 
lant to  give  the  new  undertaking,  is  an  election  to  rely  upon  that 
remedy,  and  is  a  waiver  of  all  right  to  proceed  upon  the  original 
undertaking.  (Collins  v.  Ball,  31  Hun,  187:  Hemmingway  v . 
Poucher,  98  N.  Y.  281.  See  Galinger  v.  Englehardt,  26  Misc. 
49;  (Code  of  Civil  Pro.  §  .1308.)  If  after  obtaining  such  order 
the  respondent  remains  passive,  and  takes  no  steps  to  enforce  the 
judgment  or  dismiss  the  appeal,  the  sureties  upon  the  original 
undertaking  will  remain  liable  until  a  new  undertaking  is  exe- 
cuted and  filed  in  compliance  with  the  order.  {Collins  v.  Ball, 
31  Hun,  187,  190.) 

The  discharge  of  the  judgment  debtor  as  a  bankrupt  pending 
an  appeal  from  the  judgment  does  not  release  the  sureties  in  an 
undertaking  given  to  obtain  a  stay.  (Knapp  v.  Anderson,  71 
N.  Y.  466.)  Nor  is  the  liability  of  the  sureties  affected  by  a 
change  of  parties  during  the  pendency  of  the  appeal.  (Code  of 
Civil  Pro.  §  815.)  Nor  are  the  sureties  discharged  from  liabiliiy 
by  a  change  in  the  law  in  respect  to  the  damages  which  may  bo 
awarded  upon  the  appeal.  [Horner  v.  Lyman,  4  Keyes,  237.) 
Nor  is  it  a  defense  to  the  sureties  when  sued  upon  an  undertaking 
given  to  stay  proceedings  upon  the  judgment  appealed  from, 
that  the  undertaking  recites  a  judgment  greater  in  amount  than 
that  actually  entered,  and  the  entry  of  the  judgment  at  a  date 
preceding  the  actual  entry.  The  sureties  make  the  recitals  and 
are  bound  by  them.  {Levi  v.  Darn,  28  How.  217.  See  Decker  v. 
Judson,  16  N.  Y.  439;  Hill  v.  Burke,  62  N.  Y.  1 1 1.)  Nor  is  it  any 
defense  to  an  action  on  the  undertaking  that  by  reason  of  the 
neglect  of  the  respondent  to  enforce  it,  the  statute  of  limitations 
had  run  against  the  co-surety,  but  not  against  the  defendant,  and 
that  he  had  thereby  lost  his  right  to  contribution.  {Staples  v. 
Gokey,  34  Hun,  289.)  Nor  is  it  any  defense  to  the  action  that 
the  undertaking  did  not  provide  that  the  sureties  would  pay  the 
amount  of  the  judgment  if  the  appeal  was  dismissed  as  well  as  in 
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case  the  judgment  should  be  affirmed.  (Id.)  Nor  is  it  any 
defense  to  an  action  upon  an  undertaking  given  by  executors  to 
stay  the  execution  of  a  judgment  against  them  in  their  represen- 
tative capacity,  that  sufficient  assets  did  not  come  into  their  hands 
to  pay  the  judgment.  {Yates  v.  Burch,  87  N.  Y.  409;  13  Hun, 
622.)  Tf  that  fact  exists,  the  executors  should  apply  to  the 
court  for  an  order  limiting  the  amount  of  security  under  the  pro- 
visions of  section  1312  of  the  Code;  and  if  they  fail  to  do  this, 
and  give  surety  for  the  full  amount,  this  will  be  deemed  an 
admission  of  assets.  {Yates  v.  Burch,  13  Hun,  622:  Mills  v. 
Forbes,  \2  How.  466.) 

Satisfaction  of  the  judgment,  affirmed  in  the.  Court  of 
Appeals,  discharges  the  sureties  in  the  undertaking  given  on  the 
appeal.  (Gove  v.  Lawrence,  6  Laas.  89.)  And  if,  after  the 
sureties  have  entered  into  an  undertaking  to  stay  proceedings 
pending  an  appeal,  the  parties  stipulate  for  an  affirmance  of  the 
judgment,  "  upon  the  condition  that  no  execution  shall  issue 
upon  the  judgment  to  be  entered,  under  six  months,"  the  agree- 
ment to  delay  execution  releases  the  sureties.  {Ross  v.  Ferris, 
18  Hun,  210.)  But  the  respondent  is  not  boundto  exhaust  his 
remedy  upon  the  judgment,  before  enforcing  his  undertaking, 
and  the  fact  that  before  the  appeal  was  taken,  the  plaintiff  had 
issued  execution  and  made  a  sufficient  levy  is  no  defense  to  an 
action  upon  the  undertaking.  {Heebner  v.  Townsend,  8  Abb. 
•234.) 

Limitation  of  actions  upon  undertakings  given  on 
Appeal. — The  Code  provides  that  an  action  shall  not  be  main- 
tained upon  an  undertaking  given  upon  an  appeal  taken  to  the 
Supreme  Court  from  an  inferior  court,  to  the  Appellate  Division 
of  the  same  court,  or  from  an  order  made  in  a  special  proceed- 
ing, until  ten  days  have  expired  since  the  service  upon  the  attor- 
ney for  the  appellant  and  upon  the  sureties  in  such  undertaking, 
of  a  written  notice  of  the  entry  of  a  judgment  or  order,  affirming 
the  judgment  or  order  appealed  from,  or  dismissing  the  appeal. 
Such  service  may  be  made  by  mailing  such  notice  in  a  post-paid 
wrapper,  addressed  to  said  surety  or  sureties  at  his  or  their 
last  known  postoffice  address.  (Code  of  Civil  Pro.  §  1309.)  The 
"  written  notice  of  the  entry  of  a  judgment  or  order  affirming  the 
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judgment  or  order  appealed  from  or  dismissing  the  appeal,"  re- 
quired to  be  served  by  this  section,  is  represented  by  a  copy  of 
the  judgment  dismissing  the  appeal  and  adjudging  the  recovery 
of  the  sum  specified  for  costs  of  the  appeal  entered  upon  the 
order,  duly  filed,  of  the  appellate  court,  together  with  a  notice  of 
the  date  of  its  entry  and  of  the  taxation  of  costs.  It  is  not 
necessary,  where  an  appeal  is  dismissed,  to  serve  a  copy  of  the 
order  of  dismissal.     {Loweree  v.  Tallman,  30  App.  Div.  225.) 

If  such  service  is  required,  the  requirements  of  the  section 
are  fully  satisfied  when  the  attorney  for  the  respondent  serves  a 
copy  of  the  order  dismissing  the  appeal  upon  the  attorney  for  the 
appellant,  which  is  signed  by  the  county  clerk,  and  indorsed  as 
filed  and  entered  upon  a  day  stated,  although  no  specific  notice 
signed  by  the  attorney  for  the  respondent  that  the  order  had 
been  entered  was  served  upon  the  appellant's  attorney.  {Milli- 
gan  V.  Cottle,  92  Hun,  323.)  The  strict  requirements  as  to  the 
service  of  a  notice  to  limit  the  time  to  take  an  appeal  do  not 
apply  to  a  service  made  under  this  section.  (Id.;  Evans  v. 
Backer,  loi  N.  Y.  28Q.)  Where  the  notice  as  served  was  sub- 
scribed and  indorsed  by  the  respondent's  attorney,  but  did  not 
state  his  postoffice  address  or  place  of  business,  it  was  held  that 
the  irregularity  did  not  necessarily  vitiate  the  paper  or  its 
service.     (Id.) 

This  section  has  no  application  to  undertakings  given  on 
appeal  to  the  Court  of  Appeals  {Sterne  v.  Talbott,  89  Hun,  368) 
except  as  hereafter  noticed.  Where  an  appeal  to  the  Court  of 
Appeals  has  been  perfected  from  the  judgment  or  order  of 
affirmance  or  dismissal,  and  security  is  given  upon  such  appeal 
to  stay  the  execution  of  the  judgment  or  order  appealed  from, 
an  action  cannot  be  maintained  upon  the  undertaking  given 
upon  the  preceding  appeal,  until  the  final  determination  of  the 
appeal  to  the  Court  of  Appeals.     (Code  of  Civil.  Pro.  §  1309  ) 


CHAPTER  XII. 

CURING    DEFECTS     IN     PROCEEDINGS    TO 

TAKE    AN    APPEAL,    OR    TO    STAY 

EXECUTION. 

SECTION  I. 
Code  Provisions. 

When  the  appellant  seasonably  and  in  good  faith  serves  the 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse 
party,  or  his  attorney,  but  omits,  through  mistake,  inadvert- 
ence, or  excusable  neglect,  to  serve  it  upon  the  other,  or  to  do 
any  other  act  necessary  to  perfect  the  appeal  or  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  the  court 
in  or  to  which  the  appeal  is  taken,  upon  proof  by  affidavit  of 
the  facts,  may,  in  its  discretion,  permit  the  omission  to  be 
supplied,  or  an  amendment  to  be  made,  upon  such  terms  as 
justice  requires.  (Code  of  Civil  Pro.  §  1303.)  The  section  cited 
applies  to  appeals  from  Surrogate's  Courts.     (Id.  §  2575.) 

On  an  appeal  from  a  Justice's  Court,  where  the  appellant 
seasonably  and  in  good  faith  serves  the  notice  of  appeal  upon 
either  the  justice  or  the  respondent,  but  omits  through  mistake, 
inadvertence.or  excusable  neglect  to  serve  it  upon  the  other,or  to  do 
any  other  act  necessary  to  perfect  the  appeal,  the  appellate  court, 
upon  proof  by  affidavit  of  the  facts,  may,  in  its  discretion,  per- 
mit the  omission  to  be  supplied,  or  an  amendment  to  be  made, 
upon  such  terms  as  justice  requires.     (Id.  §  3049.) 

The  Code  also  provides,  generally,  that  where  a  proceeding 
taken  by  a  party  fails  to  conform  to  a  provision  of  the  Code, 
the  court  may,  in  its  discretion,  and  upon  such  terms  as  justice 
demands,  permit  an  amendment  thereof   to   conform    it   to   the 
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provision.     (Id.   §  724.)     This  section   applies  to  all   courts  of 
record.     (Id.  §  3347,  subd.  6.) 

The  court  may,  upon  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  such  terms  as  it  deems  just,  amend  any  process,  pleading  or 
other  proceeding,  by  adding  or  striking  out  the  name  of  a 
person  as  a  party,  or  by  correcting  a  mistake  in  the 
name  of  a  party  or  a  mistake  in  any  other  respect. 
And  in  every  stage  of  the  action  the  court  must  disregard 
an  error  or  defect  in  the  pleadings  or  other  proceeding 
which  does  not  affect  the  substantial  rights  of  the  adverse  party, 
(Id.  §  723.)  This  section  applies  to  all  courts.  (Id.  §  3347 
subd.  6.) 

The  language  of  sections  1303  and  3049,  above  cited,  is 
very  comprehensive,  and  was  intended  to  prevent  all  injury  to 
appellants  arising  from  mere  technical  variances  or  omissions. 
Any  act  on  the  part  of  the  appellant  which  continues  a  step  in 
the  proceeding  to  appeal,  and  which  evinces  his  intention  in  good 
faith  to  perfect  and  prosecute  his  appeal,  is  a  sufficient  ground 
for  an  amendment.  (Gutbrecht  v.  Prospect  Park  &  Coney  Island 
R.  R.  Co.,  28  Hun,  497.)  The  failure  to  serve  a  case  does  not 
fall  within  the  provisions  of  section  1303  relative  to  mistakes  or 
defects  in  perfecting  an  appeal.  {Odellv.  McGrath,  16  App.  Div. 
103.) 

SECTION  II. 

Amending  Notice  of  Appeal. 

A  notice  of  appeal  cannot  be  amended  where  the  effect  of 
the  amendment  will  be  to  extend  the  time  to  appeal.  (See 
ante  p.  174.)  In  other  words,  a  party  will  not  be  permitted, 
after  the  expiration  of  the  statutory  time,  to  substitute  for 
the  appeal  which  he  has  taken  another  and  different  appeal 
which  he  has  not  taken,  even  though  the  party  intended  at  the 
outset  to  take  the  appeal  which  he  seeks  to  have  substituted. 
Thus  a  notice  of  appeal  from  an  order  bearing  a  specified  date 
cannot  be  amended  by  substituting  the  date  of  an  earlier  order 
instead     of   the  date  of   the    order   appealed    from ;    nor    can   a. 
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notice  of  appeal  from  a  judgment  be  so  amended  as  to  include 
an  appeal  from  an  order  denying  a  new  trial,  or  vice  versa;  nor 
can  a  notice  of  appeal  from  a  judgment  of  a  justice  of  the  peace 
on  questions  of  law  be  so  amended  as  to  give  the  appellant  a 
new  trial  in  the  appellate  court.  {CaUv.  Slack,  36  Hun,  646.) 
Nor  can  the  notice  be  amended  by  striking  out  the  demand  for 
a  new  trial  after  the  expiration  of  the  time  to  take  an  appeal 
upon  questions  of  law.  {Thorn  v.  Roods,  47  Hun,  433.  But  see 
O'Reilly  v.  Block,  23  N.  Y.  Supp.  670 ;  McCarthy  v.  Crowley,  S  Id. 

67s  •) 

But  a  notice  of  appeal,  when  actually  given  in  due  season, 
may  be  amended  as  to  particular  defects  which  do  not  destroy 
its  substantial  character.  {Fry  v.  Bennett,  16  How.  385,  392 ; 
2  Bosw.  684.)  Where  a  party,  who  has  succeeded  to  the  interest 
of  a  deceased  plaintiff,  appeals  in  his  own  name  instead  of  in  the 
name  of  the  original  plaintiff,  from  an  order  refusing  to  revive 
and  continue  the  action,  the  title,  if  defective,  may  be  amended 
by  changing  it  to  the  original  title  of  the  action.  {McLachlin  v. 
Brett,  ^J  Ilun,  18.)  The  court  may  amend  the  notice  of  appeal 
by  correcting  the  date  at  which  the  judgment  appealed  from 
is  stated  to  have  been  rendered.  {Walrath  v.  Klock,  22  App, 
Div.  220.) 

Where  the  notice  is  signed  "  of  counsel"  instead  of  by  attor- 
ney, the  defect  may  be  cured.     {Seaman  v.  McReynolds,  8  Jones 

&  Sp.  545) 

And  an  omission  to  subscribe  a  notice  or  appeal  from  a  justice's 
judgment  may  be  supplied.  {Gutbrecht  v.  Prospect  Park  &  Coney 
Island  R.  R.  Co.,  28  Hun,  497;  and  see  Burroughs  v.  Norton, 
2  Hun,  550;   48  How.  132.) 

Where  a  stipulation  for  judgment  absolute  is  necessary 
and  has  been  omitted,  it  may  be  supplied.  Mott  v.  Lansings 
5  Lans.  516.) 

A  failure  to  pay  the  costs  and  return  fee  on  appeal  from  a 
justice's  judgment  may  also  be  supplied.  (See  Eldridge  v. 
Underkill,  17  Hun,  241;  Code  of  Civil  Pro.  §  3049.) 
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SECTION  III. 
Curing  Defects  in  Undertaking. 

The  Code  provides  generally  that  where  an  undertaking 
required  by  statute  to  be  given  by  a  person  to  entitle  him  to  a 
right  or  privilege,  or  to  take  a  proceeding,  is  defective,  the  court, 
officer  or  body  that  would  be  authorized  to  receive  it,  or  to  enter- 
tain a  proceeding  in  consequence  thereof  if  it  was  perfect,  may 
on  the  application  of  the  persons  who  executed  it,  amend  it 
accordingly,  and  it  shall  thereupon  be  valid  from  the  time  of  its 
execution.  (Code  of  Civil  Pro.  §  730.)  Under  the  section  cited 
the  court  may,  on  the  application  of  the  sureties,  strike  out  of  an 
undertaking  a  provision  making  them  liable  for  the  amount  of 
the  recovery,  where  it  appears  that  the  undertaking  was  intended 
to  secure  only  the  costs  of  the  appeal.  {0' Sullivan  v.  Connors, 
22  Hun,  137.)  Where  an  undertaking  is  in  the  form  necessary 
to  stay  execution,  but  the  case  is  one  in  which  security  is  neces- 
sary to  perfect  the  appeal,  and  that  security  has  not  been  given, 
the  defect  may  be  supplied.  {Wilson  v.  Allen,  3  How.  369.) 
And  where  the  security  has  not  been  given,  in  reliance  upon  an 
order  of  the  court  dispensing  therewith,  the  neglect  is  excusable, 
and  the  omission  may  be  supplied,  (Architectural  Iron  Works 
v.  City  of  Brooklyn,  85  N.  Y.  652.  See  Reese  v.  Boese,  92  N.  Y. 
632.)  An  undertaking  given  as  upon  appeal  from  one  order, 
where  the  appeal  is  from  two  orders,  may  be  amended.  {Schermer- 
horn  V.  Anderson,  i  N.  Y.  430.)  A  defect  in  an  affidavit  of  justi- 
fication may  be  supplied.  {Peofle  v.  Tar  bell,  17  How.  120.)  And 
so  of  a  failure  to  have  the  undertaking  approved  in  a  case  where 
approval  in  the  first  instance  is  necessary.  (See  Beach  v.  South- 
worth,  9  Barb.  173.)  When  a  party  in  good  faith  gives  notice  of 
appeal,  and  procures  sureties,  which  he  deems  sufficient,  he  may 
be  said  to  have  omitted  to  give  the  undertaking  "through  mistake, 
inadvertence  or  excusable  neglect, "and  he  may  be  relieved  under 
section  1303  of  the  Code.     {Wheeler  v.  Millar,  61  How.  396.) 
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SECTION  IV. 
Proceedings  to  obtain  Amendment,  etc. 

Where  a  party's  proceedings  to  take  and  perfect  an  appeal, 
etc.,  are  defective, — for  example,  when  he  has  allowed  the  term 
within  which  to  give  an  undertaking  to  expire, — he  cannot  obtain 
■relief  through  an  ex  parte  order  of  a  judge.  The  relief  can  only 
be  granted  by  the  court,  and  the  respondent  is  entitled  to  notice. 
{Wheeler  v.  Millar,  6i  How.  396.)  The  Code  does  not,  however, 
contemplate  a  formal  motion  at  a  Special  Term  in  every  instance. 
The  appellate  court  may,  upon  the  appeal,  grant  the  same  relief 
that  could  have  been  obtained  by  a  motion  in  the  court  below. 
{Amoux  v.  Homans,  32  How.  382.)  Thus,  it  is  competent  for  the 
Court  of  Common  Pleas  to  permit  defects  in  an  undertaking  on 
appeal  from  a  judgment  of  the  City  Court  of  New  York  to  be 
remedied.  {Katzv.  Kuhn,  9  Daly,  172.)  Nor  is  it  necessary  to 
give  formal  notice  of  the  application  if  the  respondent  is  fairly 
apprised  that  the  relief  may  be  asked  for.  Leave  to  furnish  an 
undertaking  to  perfect  an  appeal  to  the  Court  of  Appeals  may  be 
granted  on  a  motion  to  strike  the  cause  from  the  calendar  of  that 
court  {^Architectural  Iron  Works  v.  City  of  Brooklyn,  85  N.  Y. 
652);  or  on  a  motion  to  dismiss  the  appeal.  (^Reese  v.  Boese,  92 
N.  Y.  632.) 

An  application  for  leave  to  file  an  undertaking  nunc  pro  tunc 
is  addressed  to  the  discretion  of  the  court.  {Mills  v.  Thursby,  11 
How.  129;  see  Smith  v.  Heermance,  18  How.  261.)  Where  an 
undertaking  served  with  the  notice  is  rejected,  and  the  time  to 
appeal  has  expired,  the  appellant  should  apply  for  leave  to  file 
and  serve  a  new  undertaking,  nunc  pro  tunc.  {Ritter  v.  Krekeler, 
44  How.  445.) 

Laches  may  defeat  an  application  to  cure  defects  in  taking 
an  appeal  or  in  giving  an  undertaking.  (See  Parker  v.  McCunn, 
9  Week.  Dig.  245.) 

Where  the  appellant  applies  for  leave  to  amend  a  defective 
undertaking  already  given  he  should  first  obtain  the  consent  of 
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the  sureties.  The  court  cannot  amend  the  undertaking  without 
such  consent.  (Langley  v.  Warner,  i  N.  Y.  606;  Biggert  v.  Nich- 
ols, 18  Misc.  596.) 

This  difficulty  may  of  course  be  obviated  by  obtaining  leave 
to  execute  and  by  executing  a  new  undertaking.  (See  Walrath 
V.  Khck,  22  App.  Div.  220.) 

An  application  by  the  sureties  in  an  undertaking  given  upon 
an  appeal  from  the  Supreme  Court  to  the  Court  of  Appeals,  for 
leave  to  strike  out  redundant  portions  of  the  undertaking,  is 
properly  made  at  a  Special  Term  of  the  Supreme  Court. 
{O'SitMivtut  V.  Connors,  22  Hun,  137.) 


CHAPTER    XIIl. 

MODE   OF   BRINGING    QUESTIONS    BEFORE 
THE   APPELLATE  COURT  FOR  REVIEW. 

SECTION  I. 
Upon  what  Papers  the  Appeal  will  be  Heard. 

In  general. — It  is  to  be  presumed  that  a  party  taking  an 
appeal  from  a  judgment  or  other  determination  of  a  court  of 
record  has  taken  all  necessary  objections  and  exceptions  to  the 
rulings  which  he  deems  erroneous  and  prejudicial;  that  he  has 
moved  for  a  new  trial  where  such  motion  is  necessary  to  present 
a  question  for  review;  that  he  has  had  the  denial  of  the  motion 
reduced  to  the  form  of  an  order  and  entered  in  the  proper  office; 
and  generally,  that  he  has  so  ordered  his  procedure  that  all  that 
remains  to  be  done  is  to  bring  the  errors  of  which  he  complains 
before  the  appellate  tribunal  in  regular  and  proper  form  for  re- 
view. The  matter  to  be  next  considered  is  as  to  the  mode  of 
bringing  the  questions  of  law  or  fact  before  the  appellate  court 
according  to  the  established  rules  of  procedure. 

The  papers  upon  which  the  appeal  will  be  heard  will  depend 
upon  the  nature  of  the  determination  to  be  reviewed,  and  upon 
the  court  to  which  or  from  which  the  appeal  is  taken. 

Upon  an  appeal  to  the  Court  of  Appeals. — Except  where 
it  is  otherwise  specially  prescribed  by  law,  an  appeal  to  the 
Court  of  Appeals  from  a  final  judgment  must  be  heard  upon  a 
copy  of  the  judgment-roll  and  of  the  case  and  notice  of  excep- 
tions, if  any,  filed  after  the  entry  of  judgment,  and  a  certified 
copy  of  the  judgment  given  thereon  and  of  the  notice  of  appeal. 
(Code  of  Civil  Pro.  §  131 5-)  A  case  is  made  up  by  the  appellant 
consisting  of  a  copy  of  this  return,  and  the  reasons  of  the  court 
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below  for  its  judgment,  or  an  affidavit  that  the  same  could  not  be 
procured,  together  with  an  index  to  the  pleadings,  exhibits,  de- 
positions, and  other  principal  matters.  This  includes  every 
opinion  in  the  cause  at  Special  Term,  as  well  as  at  the  Appellate 
Division  of  the  Supreme  Court,  relating  to  the  questions  in- 
volved in  the  appeal.     (Rule  4,  Ct.  App.) 

An  appeal  to  the  Court  of  Appeals  from  an  order  or  part  of 
an  order  is  heard  upon  a  certified  copy  of  the  notice  of  appeal, 
of  the  ord^,  and  of  the  papers  upon  which  the  order  was 
founded.  (Code  of  Civil  Pro.  §  13 15;  Hobart  v.  Hobart,  85 
N.  Y.  637;  Matter  of  Bailey,  Id.  629.)  The  case  made  by  the 
appellant  should  consist  of  a  copy  of  this  return  [Matter  of 
Bailey,  85  N.  Y.  629),  and  of  the  opinion  of  the  court  below. 
[Hobart  v.  Hobart,  Id.  637.)  It  must  not  contain  papers  which 
were  not  before  the  Appellate  Division.  (Id,;  Reese  v.  Smyth, 
95  N.  Y.  649.)     This  "  case  "  is  often  called  the  appeal-book. 

As  a  general  rule,  the  review  in  the  Court  of  Appeals  is  had 
upon  the  case  as  originally  prepared  and  settled  in  the  court  be- 
low, and  the  appellant,  after  the  affirmance  of  the  judgment  in 
the  lower  court,  has  no  right,  of  his  own  motion,  and  without  the 
order  of  the  court,  to  make  up,  and  serve  a  new  case  upon  a 
further  appeal  to  the  Court  of  Appeals,  [fohnson  v.  Whit  lock, 
13  N.  Y.  344.)  There  is  an  exception  to  the  rule  where  the  ap- 
peal is  from  the  judgment  rendered  by  the  Appellate  Division 
upon  a  verdict  subject  to  the  opinion  of  the  court.  Where  such 
an  appeal  to  the  Court  of  Appeals  has  been  perfected,  a  case 
containing  a  concise  statement  of  the  facts,  of  the  questions  of 
law  arising  thereupon,  and  of  the  determination  of  those  ques- 
tions by  the  Appellate  Division  must  be  prepared  and  settled  by 
or  under  the  direction  of  the  court  below,  and  annexed  to  the 
judgment-roll.  An  exception  is  not  necessary  to  enable  the 
Court  of  Appeals  to  review  the  determination  of  a  question  of 
law  arising  upon  the  verdict.  A  certified  copy  of  the  case  must 
be  transmitted  to  the  Court  of  Appeals  instead  of  the  case  upon 
which  the  judgment  of  the  court  below  was  rendered.  The  court 
below,  or  a  judge  thereof,  may  extend  the  time  limited  by  law 
within  which  papers  must  be  transmitted  to  the  Court  of 
Appeals,  for  the  purpose  of  enabling  the  appellant  to  procure  the 
case  to  be  prepared  or  settled.     (Code  of  Civil   Pro.  §  1339.) 
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There  can  be  no  review  in  the  Court  of  Appeals  on  such  appeal 
unless  a  statement  of  the  facts  and  the  conclusions  of  law  is  pre- 
pared and  made  a  part  of  the  record  as  above  prescribed.  [Riitt' 
miller  V.  Skidmore,  59  N.  Y.  661;  J  ay  cox  v.  Cameron,  49  N.  Y. 
645;  Essex  County  Bank  v.  Russell,  29  N.  Y.  671;  People  v. 
Featherly,  131  N.  Y.  597;  Cowenhoven  v.  Ball,  ii8  N.  Y.  231.) 

So  where  the  case  in  the  court  below  contains  a  mass  of 
evidence,  properly  inserted  for  review  in  the  Appellate  Division 
of  the  Supreme  Court,  but  which  cannot  be  reviewed  by  the 
Court  of  Appeals,  the  case  may  be  resettled  upon  stipulation  of 
the  parties,  or  under  an  order  of  the  court,  and  the  unnecessary 
matter  expunged.  While  the  Code  requires  that  the  case  shall 
contain  so  much  of  the  evidence  and  other  proceedings  upon  the 
trial  as  is  material  to  the  questions  to  be  raised  thereby,  and  also 
the  exceptions  taken  by  the  parties  making  the  case,  it  also 
provides  that  if  it  afterward  becomes  necessary  to  separate  the 
exceptions,  the  separation  may  be  made,  and  the  exception  may 
be  stated,  with  so  much  of  the  evidence  and  other  proceedings 
as  is  material  to  the  questions  raised  by  them,  in  a  case  prepared 
and  settled  as  directed  by  the  general  rules  of  practice,  or,  in  the 
absence  of  directions  therein,  by  the  court  upon  motion.  (Code 
of  Civil  Pro.  §  997.) 

The  application  for  a  resettlement  should  be  made  to  the 
court  below  at  Special  Term,  and  a  prior  application  to  the  Court 
of  Appeals  to  have  the  cause  remitted  to  the  court  below  for  the 
purpose  of  moving  for  a  resettlement  is  not  necessary.  ( Witbeck 
V.  Waine,  8  How.  433;  Luyster  v.  Sniffin,  3  How.  250;  i  Barb. 
428.) 

Except  as  above  stated,  the  settlement  of  the  case  by  the 
judge  or  referee  holds  good  in  all  courts  until  the  final  determina- 
tion of  the  case.  The  appellant  is  bound  to  present  his  case  to 
the  Appellate  Division  upon  the  case  as  settled,  where  a  case  is 
necessary,  and  to  the  Court  of  Appeals  upon  the  same  record. 
(Reese  v.  Boese,  92  N.  Y.  632;  Kilmer  v.  N.  Y.  Cent.  R.  R.  Co., 
94  N.  Y.  495.) 

Any  paper  which  legitimately  could  not  have  been  con- 
sidered on  the  appeal  to  the  Appellate  Division,  and  does  not  in 
fact  appear  to  have  been  before  it,  cannot  properly  be  inserted 
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in  the  case  on  appeal  to  the  Court  of  Appeals.  {Reese  v.  Smyth, 
98  N.  Y.  648.     See  Leonard  v.  Mulry,  93  N.  Y.  392.) 

The  appellant  having  prepared  his  case  or  appeal-book,  as 
required  by  the  rules  of  practice  and  the  Code,  should  have  the 
same  printed  in  compliance  with  the  rules  of  the  Court  of 
Appeals  (See  Rule  5),  cause  the  same  to  be  transmitted  to  the 
clerk  of  the  Court  of  Appeals  within  the  time  allowed  therefor 
by  the  Code  or  by  order  of  the  court,  and  serve  printed  copies 
thereof  as  required  by  the  rules  of  practice. 

How  a  case  should  be  prepared  and  settled,  and  how  and 
within  what  time  the  appeal-book  must  be  transmitted  and  filed 
in  the  office  of  the  clerk  of  the  appellate  court  will  be  considered 
hereafter.  ' 

Upon  an  appeal  to  the  Supreme  Court  from  an  inferior 
court — An  appeal  to  the  Supreme  Court  from  thefinal  judgment 
of  an  inferior  court  must  be  heard  upon  a  copy  of  the  judgment- 
roll  and  of  the  case  and  notice  of  exceptions,  if  any,  filed  after 
the  entry  of  judgment  and  a  certified  copy  of  the  judgment  given 
thereon  and  of  the  notice  of  appeal.  Where  the  appeal  is  taken 
from  an  order  or  part  of  an  order  made  in  an  action  or  in  a 
special  proceeding  pending  in  an  inferior  court,  the  appeal  must 
be  heard  upon  a  certified  copy  of  the  notice  of  appeal,  of  the 
order  and  of  the  papers  upon  which  the  order  was  founded. 
(Code  of  Civil  Pro.  §  1315)  An  appeal  to  the  Supreme  Court 
from  the  judgment  or  order  of  the  Court  of  Claims  (Code  of  Civil 
Pro.  §  275),  or  from  the  judgment  or  order  of  the  City  Court  of 
the  city  of  New  York  (Id.  §  3192),  must  be  heard  upon  the  same 
papers.  An  appeal  to  the  Appellate  Division  of  the  Supreme 
Court  from  a  decree  rendered  upon  the  trial  by  the  surrogate  of 
an  issue  of  fact,  jnust  be  heard  upon  a,  case  made  and  settled  by 
the  surrogate  as  prescribed  by  law  for  the  making  and  settling 
of  a  case  upon  an  appeal  in  an  action.  (Id.  §  2576.)  Where  an 
appeal  is  taken  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  to  the  Supreme  Court,  copies  of  the  opinions 
filed  by  the  judges  by  whom  the  appeal  was  decided  must  in  all 
cases  be  annexed  to  and  form  part  of  the  return  upon  such 
appeal.     (Rule  6,  City  Court.) 
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Upon  an  appeal  to  the  Appellate  Division.-—  An  appeal 
to  the  Appellate  Division  of  the  Supreme  Court  from  a  final 
judgment  rendered  in  that  court  must  be  heard  upon  a  certified 
copy  of  the  notice  of  appeal,  of  the  judgment-roll,  and  of  the 
case  or  notice  of  exceptions,  if  any,  filed  as  prescribed  by  law, 
or  the  general  rules  of  practice  after  the  entry  of  the  judgment 
and  either  before  or  after  the  appeal  is  taken.  An  jrp3»eal  from 
an  interlocutory  judgment,  or  from  an  order,  rendered  or  made 
in  the  same  court,  must  be  heard  upon  a  certified  copy  of  the 
notice  of  appeal  and  of  the  papers  used  before  the  court,  judge 
or  justice,  upon  the  hearing  of  the  demurrer,  application  for  judg- 
ment,  or    motion   as  the   case   requires.     (Code   of  Civil   Pro, 

§  1353) 

Except  upon  appeal  from  non-enumerated  motions,  the 
record  in  the  Appellate  Division  consists  of  a  notice  of  appeal,  if 
an  appeal  has  been  taken,  a  copy  of  the  judgment  roll,  or  the 
decree  in  the  court  below,  aiid  the  papers  upon  which  it  was 
entered;  if  no  judgment  was  entered,  the  pleadings,  minutes 
of  trial,  and  the  order  sending  the  case  to  the  Appellate 
Division,  or  the  order  appealed  from,  or  the  papers  required 
by  section  1280  of  the  Code  of  Civil  Procedure.  To  these 
papers  must  be  attached  the  case  or  case  and  exceptions 
if  any  is  to  be  used  in  the  Appellate  Division.  All  these  papers 
must  be  certified  by  the  proper  clerk,  or  be  stipulated  by  the 
parties  to  be  true  copies  of  the  original.  There  must  be  prefixed 
to  these  papers  a  statement  showing  the  time  of  the  beginning 
of  the  action  or  special  proceeding,  and  of  the  service  of  the 
respective  pleadings;  the  names  of  the  original  parties  in  full;  and 
any  change  in  the  parties  if  such  has  taken  place.  There  must 
also  be  added  to  the  papers,  the  opinion  of  the  court  below,  or 
an  affidavit  that  no  opinion  was  given,  or,  if  given,  that  a  copy 
could  not  be  procured.  (Rule  41.)  The  papers  in  all  appeals 
from  non-enumerated  motions  consist  of  printed  copies  of  the 
papers  which  were  used  in  the  court  below,  and  are  specified  in 
the  order,  certified  by  the  proper  clerk,  or  stipulated  by  the 
parties  to  be  true  copies  of  the  original,  and  of  the  whole  thereof. 
(Id.) 

On  an  appeal  from  an  order  all  the  papers  used  in  the  court 
below  must  be  contained  in  the  record,  and  all  such  papers  must 
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be  referred  to  in  the  order  disposing  of  the  motion;  otherwise  an 
appeal  from  the  order  will  not  be  entertained.  ( Whipple  v.  Rip- 
son,  29  App.  Div.  70;  Eldridge  v.  Sirens,  7  Jones  &  Sp.  295.) 

If  all  the  papers  used  on  the  motion  are  not  recited  in  the 
order  the  defeated  party  should  move  for  a  resettlement  of  the 
order.  (Farmers'  Nat.  Bank  v.  Underwood,  12  App,  Div.  269.)  If 
the  appeal  is  from  an  order  denying  an  extra  allowance,  based  in 
part  upon  a  remittiture  from  the  Court  of  Appeals,  such  remitti- 
ture  should  be  before  the  Appellate  Court.  (Eldridge  v.  Strem, 
7  Jones  &  Sp.  295.)  But  it  is  not  necessary  to  bring  before  the 
appellate  court  a  paper  not  material  to  the  proper  action  of  that 
court.     {Weseman  v.  Wingrove,  85  N.  Y.  353.) 

An  appeal  from  an  order  confirming  the  report  of  arbitrators, 
and  from  the  judgment  rendered  thereon,  must  be  based  upon 
the  papers  before  the  court  at  the  time  when  such  order  was 
made  and  such  judgment  directed.  (Poole  v.  Johnston,  32  Hun, 
215.     See  Code  of  Civil  Pro.  §  2381.) 

Although  the  order  from  which  an  appeal  is  taken  provides 
that  additional  affidavits  may  be  made,  served  and  filed,  and  that 
they  shall  be  considered  on  an  appeal  therefrom,  this  does  not 
alter  the  rule  that  the  appeal  must  be  heard  on  the  papers  enu^ 
merated  in  the  order  and  which  were  before  the  court  or  judge 
who  made  the  order.  The  Appellate  Division  will  not  consider 
the  additional  affidavits  on  appeal.  ( Wells,  Fargo  &  Co.  v.  W. 
C.  &  P.  C.  R.  R.  Co.,  12  App.  Div.  47-) 

If  the  appeal  is  from  a  judgment  entered  upon  the  report  of 
a  referee,  and  the  appellant  is  satisfied  with  the  rulings  made 
during  the  trial,  and  with  the  facts  found,  but  desires  to  review 
the  referee's  conclusions  of  law,  and  those  only,  the  papers  upon 
which  the  appeal  will  be  heard,  are  the  notice  of  appeal  and  the 
papers  constituting  the  judgment-roll  proper  ;  that  is,  the  sum- 
mons, complaint,  answer,  order  of  reference,  report  of  referee, 
judgment,  and  the  exceptions  to  the  report  taken  and  filed 
before  or  after  judgment.  No  case  containing  the  evidence,  or 
any  part  thereof,  is  necessary  to  a  proper  review.  (Code  of  Civil 
Pro.  §  998;  Ferguson  v.  Hamilton,  35  Barb.  427;  Douglass  v. 
Douglass,  II  Hun,  406.)  But  it  may  be  necessary  to  a  com- 
pliance with  the  rule  above  cited  that  the  appeal  book  should 
contain  the  introductory  statement  of  the  proceedings  (Davie  v. 
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Van  Wie,  i  N.  Y.  Sup.  Ct.  [T.  &  CI  530),  and  any  opinion  given 
by  the  referee  assigning  reasons  for  his  conclusions  of  law. 
{Warren  v.  Warren,  22  How.  142.) 

Upon  appeal  to  the  General  Term  of  the  City  Court  of 
New  York. — The  provisions  of  the  Code  as  to  appeals  to  the 
Appellate  Division  of  the  Supreme  Court  from  judgments  or 
orders  rendered  or  made  in  actions  in  the  same  court  apply  to 
appeals  to  the  General  Term  of  the  City  Court  of  the  city  of 
New  York  from  judgments  or  orders  rendered  or  made  in  actions 
pending   therein.     (Code  of  Civil  Pro.  §  3190.) 

Upon  appeal  to  the  County  Court. — When  an  appeal  is 
taken  to  the  County  Court  from  a  judgment  rendered  by  a 
justice  of  the  peace,  and  a  new  trial  is  not  demanded  in  the 
appellate  court,  the  appeal  must  be  heard  upon  the  original 
pipers,  or  a  certified  copy  thereof.  (Code  of  Civil  Pro.  §  3063.) 
These  papers  will  be  made  a  part  of  the  return  of  the  justice, 
which  must  contain  all  the  proceedings,  including  the  evidence 
and  the  judgment.  This  return,  with  the  notice  of  appeal,  and 
the  undertaking,  if  any,  given  to  stay  the  execution,  will  be 
filed  by  the  justice  with  the  clerk  of  the  appellate  court.     (Id. 

§  3053) 

Where  a  new  trial  in  the  appellate  court  is  demanded  in  the 
notice  of  appeal,  the  return  will  contain  the  summons,  together 
with  each  warrant  of  attachment,  order  of  arrest,  or  requisition 
to  replevy,  or  execution  granted  by  the  justice  in  the  action, 
with  proof  of  the  service  thereof ;  the  pleadings  or  copies 
thereof ;  the  proceedings  upon  the  trial;  and  the  judgment,  with 
a  brief  statement  of  the  amount  and  nature  of  the  claims  liti- 
gated by  the  parties.  It  will  not  contain  the  evidence  or  any 
part  thereof,  unless  a  return  of  the  evidence  is  required  by  a 
special  order  of  the  court.  (Id.  §  3053.)  The  notice  of  appeal, 
and  undertaking,  if  any,  will  be  annexed  to  and  filed  with  the 
return.  (Id.)  Notwithstanding  that  the  appeal  is  taken  for 
a  new  trial  in  the  appellate  court,  a  review  may  be  had  upon 
questions  of  law  raised  in  the  court  below  and  presented  by  the 
return  as  fully  as  though  the  appeal  was  taken  upon  questions 
of  law  only.     This  of  course  would  not  include  errors  committed 
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upon  the  iria/.  (See  Stevens  v.  Benton,  2  Lans.  156;  39  How. 
13  ;  Barton  v.  Wheeler  &  Wilson  Manufacturing  Co.,  5  Week. 
Dig.  384.) 

Where  the  justice  is  incapacitated  from  making  a  return, 
affidavits,  or  oral  testimony  may  be  received  as  to  the  evidence 
and  other  proceedings  taken,  and  the  judgment  rendered  before 
the  justice.  (  Code  of  Civil  Pro.  §  3056.)  So  where  error  of  fact 
is  alleged,  the  court  may  determine  the  matter  upon  affidavits, 
upon  the  examination  of  witnesses,  or  in  both  methods.  (Id. 
§  3057.) 


SECTION  11. 

When  Questions  for  Review  Must  be  Presented  by  a 

Case. 

When  a  party  intends  to  appeal  from  a  judgment  rendered 
after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of 
such  an  issue,  he  must,  except  as  otherwise  prescribed  by  law, 
make  a  case,  and  procure  the  same  to  be  settled  and  signed  as 
prescribed  by  the  Code  and  the  general  rules  of  practice.  (Code 
of  Civil  Pro.  §  997.) 

When  a  party  desires  to  review  upon  appeal  a  judgment 
entered  upon  the  verdict  of  a  jury  directed  by  the  court  he  must 
have  a  case  made  and  settled  as  required  by  the  above  .section, 
as  otherwise  his  appeal  will  bring  nothing  before  the  appellate 
court  for  review.  {Delano  v.  Harp,  37  Hun,  275;  John  Djuglas 
Co.  V.  Moler,  30  Abb.  N.  C.  293;  3  Misc.  373;    52  St.  Rep    259.) 

If  an  appeal  is  taken  from  an  order  made  upon  a  motion  for 
a  new  trial  upon  the  minutes  of  the  court,  it  must  be  heard  upon 
a  case  prepared  and  settled  in  the  usual  manner.  (Code  of  Civil 
Pro.  §  999;  Kenney  v.  Sumner,  12  Misc.  86;  66  St.  Rep.  696.) 

Where  an  appeal  is  taken  to  the  Appellate  Division  from  a 
decree  rendered  upon  the  trial,  by  the  surrogate,  of  an  issue  of 
fact,  it  must  be  heard  upon  a  case,  to  be  made  and  settled  by 
the  surrogate,  as  prescribed  by  law,  for  the  making  and  settling 
of  a  case  upon  an  appeal  in  an  action.  (Code  of  Civil  Pro. 
§  2576;  Waldov.  Waldo,  32  Hun,  251.)  Without  a  case  con- 
taining    the  evidence,    made  and  settled    as    prescribed    by   the 
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section  cited,  there  can  be  no  review  of  the  facts  found  by  the  sur- 
rogate upon  such  trial.  {Matter  of  Walrath,  6g  Hun,  403.)  But 
where  the  decree  appealed  from  was  not  made  upon  a  trial  by 
the  surrogate  of  an  issue  of  fact,  the  practice  prescribed  by  the 
section  cited  does  not  apply.     (Matter  of  Jackson,  32  Hun,  200.) 

The  practice  upon  an  appeal  to  the  Appellate  Division  from 
a  judgm<jnt  of  the  Court  of  Claims  is  somewhat  peculiar.  The 
notice  of  appeal  must  contain  a  brief  statement  of  the  grounds 
of  appeal,  and  with  the  notice  of  appeal  the  appellant  must  serve 
upon  the  adverse  party  a  case  containing  so  much  of  the  evidence 
as  the  appellant  may  deem  necessary  to  present  the  question 
raised  by  the  appeal.     (Code  of  Civil  Pro.  §§  276,  277.) 

The  Code  provides  that  an  appeal  from  a  final  order  made 
upon  an  alternative  mandamus  must  be  taken  as  an  appeal  from 
a  judgment,  and  that  each  provision  of  law  relating  to  an  appeal 
from  a  judgment,  either  to  the  Appellate  Division  or  to  the 
Court  of  Appeals,  is  applicable  thereto.  (Code  of  Civil  Pfo, 
§2087.)  This  would  seem  to  render  it  necessary  to  make  a  case 
as  on  appeal  from  a  judgment.  (See  Id.  §  997;  People  v.  Con- 
tracting Board,  46  Barb.  254.) 

The  rules  of  the  Court  of  Appeals  require  the  appellant  to 
make  a  case  in  all  calendar  causes,  and  specify  what  must  be  in- 
cluded therein  (Rule  4),  and  the  Code  provides  that  where  an 
appeal  to  the  Court  of  Appeals  from  a  judgment  rendered  by 
the  Appellate  Division  of  the  court  below  upon  a  verdict  subject 
to  the  opinion  of  the  court,  has  been  perfected,  a  case,  contain- 
ing a  concise  statement  of  the  facts,  of  the  questions  of  law 
arising  thereupon,  and  of  the  determination  of  those  questions 
by  the  Appellate  Division,  must  be  prepared  and  settled  by  or 
under  the  direction  of  the  court  below,  and  annexed  to  the  judg- 
ment-roll.    (Code  of  Civil  Pro.  §  1339.     See  ante,  p.  255. 

It  is  not  necessary  to  make  a  case  where  a  party  intends  to 
appeal  from  a  judgment  entered  upon  a  referee's  report,  or  a 
decision  of  the  court  upon  a  trial  without  a  jury,  and  to  rely 
only  upon  exceptions  taken  to  rulings,  upon  questions  of  law, 
made  after  the  cause  is  finally  submitted,  as  provided  in  section 
994  of  the  Code.  (Code  of  Civil  Pro,  §  998;  Ferguson  v.  Hamil- 
ton, 35  Barb.  427;  Douglass  v.  Douglass,  11  Hun,  406;  Schwarz 
V.  Weber,  103  N.  Y.  658;    Delaney  v.  Valentine,  1 1  App.  Div.  316.) 
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An  appeal  from  an  order  confirming  the  report  of  arbi- 
trators, and  from  the  judgment  entered  thereon,  must  be  heard 
upon  the  same  papers  which  were  before  the  court  at  the  time 
such  order  was  made  and  such  judgment  was  directed,  and  a  case 
is  unnecessary  and  unauthorized.  {Poole  v.  Johnston,  32  Hun, 
215.  See  Ketcham  v.  Woodruff,  24  Barb.  147;  Dibble  v.  Camp, 
€0  Barb.  150;  10  Abb.  N.  S.  92.) 

No  case  is  necessary  on  an  appeal  to  the  County  Court  from 
a  judgment  rendered  by  a  justice  of  the  peace,  as  the  return  will 
always  present  the  proceedings  before  the  justice,  and  the  evi- 
dence, when  the  evidence  is  material  to  the  review.  {Antt,  p. 
260.) 

SECTION   III. 

Time  within  which  a  Case  must  be  Made  and   Served. 

In  theory,  a  case  and  exceptions,  or  a  case  containing 
exceptions,  is  made,  served,  and  settled,  and  becomes  a  part  of 
the  record  before  appeal  to  the  Appellate  Division,  for  the  party 
is  not  supposed  to  have  determined  on  his  appeal  until  he  can 
see  what  his  case  is  as  settled  by  the  referee  or  judge.  (Sails  v. 
Butler,  27  How.  133.)  It  is  upon  this  theory  that  the  framers  of 
the  Code  required  a  case  to  be  made  "  where  a  party  intends  to 
appeal "  instead  of  requiring  a  case  where  an  appeal  had  been 
taken.  (See  Code  of  Civil  Pro.  §  997.)  On  the  other  hand,  if 
the  appeal  is  to  the  Court  of  Appeals,  it  must  be  perfected  before 
the  "  case"  is  made,  as  a  copy  of  the  notice  of  appeal  must  be 
included  therein  (see  Rule  4  Ct.  App.;  Code  of  Civil  Pro.  §  1339), 
and  the  appellant  has  forty  days  after  the  appeal  is  perfected  in 
which  to  serve  his  case.  (Rule  6,  Ct.  App.)  Where  the  appeal 
is  from  a  judgment  of  the  Court  of  Claims  to  the  Appellate 
Division  of  the  Supeme  Court  the  case  must  be  served  with  the 
notice  of  appeal.  (Code  of  Civil  Pro.  §  277.)  The  Code  does 
not  otherwise  prescribe  any  time  within  which  a  case  must  be 
made  and  served,  but  merely  provides  that  the  case  must  be 
made  and  settled  as  prescribed  in  the  general  rules  of  practice. 
(Id.  §  997.)  These  rules  provide  that  "  Whenever  it  shall  be 
necessary  to  make  a  case,  or  a  case   and  exceptions,  or  a  case 
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containing  exceptions,  the  same  shall  be  made  and  a  copy  there- 
of served  upon  the  opposite  party  within  the  following  times  : 

"  If  the  trial  was  before  the  court  or  a  referee  including  trials 
by  a  jury  of  one  or  more  specific  questions  of  fact  in  an  action 
triable  by  the  court,  within  thirty  days  after  service  of  the 
decision  or  report,  and  of  written  notice  of  the  entry  of  judgment 
thereon. 

"  In  the  Surrogate's  Court,  within  thirty  days  after  service 
of  a  copy  of  the  decree  or  order  and  notice  of  the  entry  thereof, 

"  If  the  trial  was  before  a  jury  within  thirty  days  after 
notice  of  the  decision  of  a  motion  for  a  new  trial,  if  such  motion 
be  made  and  be  not  decided  at  the  time  of  the  trial,  or  within 
thirty  days  after  service  of  a  copy  of  the  judgment  and  notice  of 
its  entry."  (Rule  32.)  "  If  the  party  shall  omit  to  make  a  case 
within  the  time  above  limited,  he  shall  be  deemed  to  have 
waived  his  right  thereto."     (Rule  33.) 

Extention  of  time  to  make  a  case — The  time  to  make  and 
serve  a  case  may  be  extended  after  the  time  fixed  by  the  rules  of 
court  has  commenced  to  run  and  before  it  has  expired,  either  by 
stipulation  entered  into  between  the  attorneys  for  the  several 
parties,  or  upon  an  application  to  the  court,  or  to  a  judge 
authorized  to  make  an  order  in  the  action,  based  upon  an  affidavit 
showing  grounds  therefor.  (Code  of  Civil  Pro.  §  781.)  So  where 
the  time  to  make  and  serve  a  case  has  expired,  the  court,  upon 
good  cause  shown,  may,  in  its  discretion,  and  upon  such  terms 
as  justice  requires,  permit  the  party  to  serve  a  case  nunc  pro  tunc. 
(Code  of  Civil  Pro.  §  783;  Strong  v.  Hardenburgh,  25  How.  438.) 

An  appellant  who  desires  an  extension  of  time  in  which  to 
make  and  serve  a  case  upon  an  appeal  taken  to  the  Appellate 
Division,  must  apply  to  the  court  below,  as  the  Appellate 
Division  will  not  entertain  such  applications.  {(Gamble  v.  Lennon^ 
9  App.  Div.  407;  Odell  V.  McGrath,  16  App.  Div.  103;  Strong  v, 
Hardenburgh,  25  How.  438;  Wetter  v.  Erichs,  21  App.  Div.  475.) 
The  order  cannot  be  made  upon  an  ex  parte  application.  No 
order  extending  the  time  to  serve  a  case,  or  a  case  containing 
exceptions,  or  the  time  within  which  amendments  thereto  may 
be  served,  will  be  made  unless  the  party  applying  for  such  order 
has  served  a  notice  of  two  days   upon   the  adverse   parties  of  his 
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intention  to  apply  therefor,  stating  the  time  and  place  of  making 
such  application.  (Rule  32.)  If  the  party  is  already  in  default, 
it  seems  that  he  should  move  in  the  court  below  for  an  order 
opening  the  default,  after  which,  if  his  application  is  granted,  he 
will  be  in  a  position  to  ask  for  the  desired  extension.  (See  Roth- 
schild V.  Rio  Grande  Western  R.  R.  Co.,  9  App.  Div.  406.)  It 
seems  too,  that  on  the  application  to  open  the  default,  the  mov- 
ing party  must  not  only  show  good  grounds  for  the  delay,  but 
also  satisfactory  reasons  why  an  application  for  an  extension  of 
time  was  not  made  before  the  time  expired.  {Gamble  v.  Lennon, 
9  App.  Div.  407.)  The  application  to  open  the  default  and  for 
an  extension  of  time  to  make  and  serve  a  case  may  be  made  as 
one  motion. 

The  time  limited  by  law  within  which  to  transmit  papers  to 
the  Court  of  Appeals  may  be  extended  by  the  court  below,  or  by 
a  judge  thereof,  for  the  purpose  of  enabling  the  appellant  to 
procure  a  case  to  be  prepared  or  settled  on  an  appeal  from  a 
judgment  rendered  by  the  Appellate  Division  upon  a  Verdict 
subject  to  the  opinion  of  the  court.     (Code  of  Civil  Pro.  §  1339) 

A  surrogate  has  power  to  allow  further  time  in  which  to 
make  and  serve  a  case  where  an  appeal  is  taken  from  his  court. 
(Rule  32.     But  see  DeLamater  v.  Havens,  5  Dem.  53.) 


SECTION   IV. 

Requisites  of  the  Case  or  Bill  of  Exceptions. 

In  general. — The  paper  designated  by  the  framers  of  the 
Code  as  a  "  case  "  combines  the  qualities  both  of  a  case  and 
bill  of  exceptions  as  those  terms  were  formerly  understood.  (See 
Hunt  V.  Bloomer,  13  N.  Y.  341 ;  Winter  v.  Crosstown  Street  R.  R. 
Co.,  8  Misc.  362;  Hubbard  v.  Chapman,  28  App.  Div.  577.)  Its 
office  is  to  present  to  the  appellate  court  in  a  compact,  con- 
venient form,  shorn  of  all  extraneous  matter,  the  questions  which 
the  appellant  seeks  to  have  reviewed.  The  Code  requires  that 
it  shall  contain  so  much  of  the  evidence  or  other  proceedings 
upon  the  trial  as  is  material  to  the  questions  to  be  raised 
thereby,  and  also  the  exceptions  taken  by  the  party  making  the 
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case.  (Code  of  Civil  Pro.  §  997  )  That  the  case  shall  contain 
no  more  than  is  necessary  to  present  the  question  for  review, 
it  is  further  required  that  the  case  shall  be  settled  and  signed 
in  the  manner  prescribed  by  thegeneral, rules  of  practice  (Id.), 
and  these  rules  are  so  framed  as  to  exclude  all  unnecessary  and 
immaterial  matter. 

The  provisions  of  the  Code  above  cited  apply  only  to  pro- 
ceedings tciken  in  the  Supreme  Court,  the  City  Court  of  New 
York,  or  a  County  Court  (Code  of  Civil  Pro.  §  3347,  subd.  7) , 
and  other  provisions  of  that  act  regulate  the  making  and  settle- 
ment of  a  case  upon  appeal  from  the  decree  of  a  surrogate  (Id. 
§§  2545,  2576),  and  upon  an  appeal  to  the  Court  of  Appeals 
from  a  judgment  of  the  Appellate  Division  upon  a  verdict 
subject  to  the  opinion  of  the  court.     (Id.  §  1339.) 

The  general  rules  of  practice  provide  that  "a  bill  of  exceptions 
shall  only  contain  so  much  of  the  evidence  as  may  be  necessary 
to  present  the  questions  of  law  upon  which  the  exceptions  were 
taken  on  the  trial;  and  it  shall  be  the  duty  of  the  judge,  upon 
settlement,  to  strike  out  all  the  evidence  and  other  matters 
which  shall  not  have  been  necessarily  inserted. 

"  A  case  or  exceptions  shall  not  contain  the  evidence  in 
hcec  verba,  or  by  question  and  answer,  unless  ordered  by  the 
judge  or  referee  by  or  before  whom  the  same  shall  be  settled. 
But  the  facts  of  the  case,  together  with  the  rulings  on  the  trial, 
shall  be  stated  in  a  narrative  form,  except  that  where  it  is 
claimed  by  either  party  that  any  particular  testimony  should 
be  given  in  hcec  verba,  the  judge  or  referee  who  settles  the  case 
shall  determine  whether  or  not  a  proper  presentation  of  the 
case  for  review  requires  such  portion  of  the  evidence  to  be  so 
stated  in  hcec  verba,  in  which  case  the  case  shall  be  made 
accordingly. 

"  If  any  case  or  bill  of  exceptions  does  not  conform  to  this 
rule,  the  court  before  which  the  same  shall  be  brought  for 
review  may  order  the  same  back  for  resettlement. 

"  Exhibits  shall  not  be  printed  at  length  unless  the  judge 
or  referee  so  direct. 

"  Where  upon  non-enumerated  motions,  voluminous  docu- 
ments have  been  used  which  are  material  only  as  to  the  fact  of 
their  existence,  or   as   to  a  small  part    of    their   contents,  the 
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parties  may,  by  stipulation,  or  the  court  or  judge  below  may, 
upon  notice,  settle  a  statement  respecting  the  same,  or  the  parts  i 
thereof  to  be  returned    upon  the  appeal  from  the  order  to  be 
used  in  place  of  the  original  documents."     (Rule  34.) 

The  necessity  for  this  rule  arose  out  of  the  practice  of 
substituting  bodily  the  stenographer's  minutes  for  a  case  or  bill 
of  exceptions,  and  thus  incumbering  the  case  with  voluminous 
irrelevant  matter.  This  has  frequently  been  disapproved  by 
the  courts  {Jewell  v.  Van  Steenburgh,  58  N.  Y.  85 ;  Howland  v. 
Woodruff,  60  N.  Y.  73,  jj ;  Ryan  v.  Wavle,  4  Hun,  804;  Smith 
New  York  Cent.  &  H.  R.  R.  Co.,  30  Hun,  144),  and  an  observance 
of  the  rule  is  now  enforced  by  sending  a  case  prepared  in  the 
form  of  questions  and  answers,  or  containing  a  mass  of  unneces- 
sary matter,  back  to  the  judge  or  referee  for  resettlement  (see 
Smith  V.  New  York  Cent.  &"  H.  R.  R.  Co.,  30  Hun,  144; 
McNish  V.  Bowers,  Id.  214),  or  as  the  rule  formerly  permitted, 
by  either  refusing  to  allow  the  cost  of  printing  the  defective 
case  to  be  taxed  (see  Mead  v.  Shea,  26  Hun,  393),  or  charging 
the  expense  of  resettlement  against  the  attorney  in  fault.  {Ryan 
V.  Wavle,  4  Hun,  804.) 

Whenever  it  is  necessary  to  the  proper  presentation  of  one  or 
more  questions  for  review,  that  particular  portions  of  the  testi- 
mony bearing  upon  those  questions  should  be  presented  in  the 
form  of  questions  and  answers,  as  for  example,  where  the  ques- 
tion arises  upon  the  admission  of  evidence,  so  much  of  the 
evidence  should  be  inserted  in  that  form,  and  the  remainder  in 
narrative  form.  {^Smith  v.  New  York  Cent.  R.  R.  Co.,  30  Hun, 
144.) 

When  and  how  far  the  evidence  should  be  stated  — No 
more  evidence  should  be  inserted  in  the  case  than  is  material  to 
the  questions  to  be  reviewed  {Smith  v.  New'  York  Cent.  &  H.  R. 
R.  R.  Co.,  30  Hun,  144),  and  if  only  questions  of  law  are  to  be 
reviewed  the  insertion  of  all  the  evidence  is  improper.  {Marck. 
wald  V.  Oceanic  Steam  Nav.  Co.,  8  Hun,  547;  Hubbard  v.  Chap- 
man, 28  App.  Div.  577;  Bisselw.  Hamlin,  20  N.  Y.  519;  Tweed 
v.  Davis,  I  Hun,  252.)  If  the  appeal  is  from  a  judgment  entered 
upon  the  report,of  a  referee  or  upon  the  decision  of  the  court 
upon  a  trial  without  a  jury,  and  the  appellant  is  satisfied  with  the 
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rulings  made  upon  the  trial  and  with  the  facts  as  found,  but 
desires  to  review  the  conclusions  of  law  based  thereon,  no  case 
containing  the  evidence  is  necessary.  (Code  of  Civil  Pro.  §  998; 
Schwarzv.  Weber,  103  N.  Y.  658;  Delaney  v.  Valentine,  11  App. 
Div.  316.)  The  scope  of  the  review  in  such  case  is  limited  to 
determining  whether  upon  the  facts  as  found  below  the  legal 
conclusions  follow.  The  respondent  has  no  right  to  have  the 
evidence  taken  upon  the  trial  inserted  in  the  appeal-book;  and  its 
exclusion  will  not  prejudice  him  if  he  has  not  been  negligent  in 
his  practice  preparatory  to  the  entry  of  judgment.  It  is  the 
duty  of  the  party  succeeding  upon  a  trial  before  a  judge  or 
referee  to  see  to  it  that  he  has  findings  of  fact  sufficient  to 
uphold  his  judgment  and  if  he  does  not,  he  takes  his  chances  of 
a  reversal  upon  an  appeal  based  upon  the  exceptions  of  the 
defeated  party  to  the  conclusions  of  law.  (R.  L.  Co.  v.  S.  &  P. 
Co.,  135  N.  Y.  209;  Delaney  v.  Valentine,  11  App.  Div.  316.^  The 
appellate  court  will  assume  that  there  was  no  evidence  given 
below  from  which  any  other  facts  could  be  found.  (R.  &  L.  Co. 
V.  5.  &  P.  Co.,  135  N.  Y.  209;  reaffirming  Stoddard  v.  Whiting,^6 
N.  Y.  627,"  and  overruling  dicta  in  Chubbuckw.  Vernam,  42. N.  Y. 
423;  Kellogg  y.  Thompson,  66  N.  Y.  88;  Murray  v.  Marshall,  94 
N.  Y.  612;  Gardiner  V.  Schwab,  no  N.  Y.  650.) 

Where  the  appellant  desires  a  review  of  the  facts  upon  an 
appeal  from  a  judgment  entered  upon  the  report  of  a  referee  or 
the  decision  of  the  court  upon  a  trial  without  a  jury,  he  must 
see  to  it  that  the  case  shows  by  a  proper  certificate  that  it  contains 
all  the  evidence,  or  all  bearing  upon  the  finding  sought  to  be 
reviewed.  If  this  does  not  appear,  the  appellate  court  will  assume 
that  the  evidence  was  sufficient  to  sustain  the  findings  of  fact  and 
will  decline  to  review  them.  {Porter  w .  Smith,  i^  Hun,  118;  107 
N.  Y.  531;  Kissam  v.  Kissam,  21  App.  Div.  142;  Grant  v.  Law- 
rence, 7()  Hun,  565;  Dibble  v.  Dimick,  143  N.  Y.  549;  Aldridge  v. 
Aldridge,  120  N.  Y,  614;  Webster  w.  Kings  County  Trust  Co.,  80 
Hun, 420;  Howlandv.  Howland,  20  Hun, 472;  Spencev.  Chambers, 
39  Hun,  193;  Fleck  v.  Rau,  9  App.  Div.  43;  Sandiford  v.  Frost,  Id. 
55;  Davis  Sewing  Machine  Co.  v.  Best,  50  Hun,  ^b;  Willington  v. 
Continental  C.  &  I.  Co.,  52  Hun,  408 ;  Murphy  v.  Board  of  Educa- 
tion, 53  Hun,  171.)  But  where  a  finding  of  fact  is  excepted  lo 
upon  the  ground  that  there  is  no  evidence  to  support  it,  it  is  not 
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necessary  that  the  case  should  show  that  it  contains  all  the 
evidence.  {Halpin  v.  Phoenix  Ins.  Co.,  Ii8  N.  Y.  \^l\Brayton  v. 
Sherman,  119  N.  Y,  623 ;  VanBokklen  v.  Berdell,  130  N.  Y.  141.) 
In  such  case  the  exception  is  to  a  ruling  upon  a  question  of  law, 
and  falls  within  the  general  rule  that  an  exception  to  a  ruling 
upon  a  question  of  law  serves  as  a  notice  to  the  respondent  of 
an  intention  to  raise  a  question  of  legal  error,  and  puts  upon 
him  the  responsibility  of  adding  by  amendment  any  omitted 
evidence  upon  the  question.     (Id.). 

The  theory  upon  which  a  case  is  prepared  and  settled  has 
long  been  understood  to  be  that  the  appellant  should  insert  in  it 
all  the  evidence  bearing  upon  the  questions  intended  to  be  raised, 
and  the  respondent  add  by  amendment  whatever  he  deemed 
necessary  to  a  solution  of  those  questions.  An  exception 
appearing  in  the  proposed  case  serves  as  a  notice  to  the  respond- 
ent of  an  intention  to  raise  the  question  of  error  in  the  ruling 
excepted  to,  and  puts  upon  him  the  responsibility  of  adding; 
by  amendment  any  needed  proof.  Thus  on  a  motion  for  a  non- 
suit upon  the  ground  that  the  evidence  does  not  show  a  cause  of 
action,  an  exception  to  the  ruling  warns  the  respondent  that  he 
must  add  any  omitted  fact  essential  in  his  judgment  to  sustain 
his  ruling.  Under  the  old  Code,  which  permitted  exceptions 
to  findings  of  fact,  if  such  an  exception  was  taken,  it  was 
notice  of  an  intention  to  assail  such  finding  as  erron- 
eous, and  if  any  proof  necessary  to  sustain  it  was 
omitted  from  the  proposed  case,  it  became  the  duty  of  the 
respondent  to  supply  it.  It  was  therefore  held  under  that  act, 
that  the  General  Term  on  appeal  should  assume  that  the  case 
contained  all  the  evidence  bearing  upon  the  questions  sought  to  be 
raised.  This  situation  was  radically  changed  by  the  provision  of 
the  present  Code  forbidding  exceptions  to  findings  of  fact,  in 
actions  tried  before  a  referee  or  the  court  without  a  jury.  Under 
that  practice  the  respondent  gets  no  warning  or  notice  of  an 
intention  to  review  questions  of  fact,  unless  the  case  certifies  that 
all  the  evidence  has  been  included.  If  it  so  certifies  the  respond- 
ent must  look  to  it  that  nothing  which  he  deems  essential  has 
been  omitted.  (^Porter  v.  Smith,  107  N.  Y.  531,  533-)  Unless 
the  appellant  inserts  in  a  proposed  case  a  statement  that  it  con- 
tains all   the   evidence,  the  respondent  may  assume  that   only 
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questions  of  law  are  to  be  raised  on  the  appeal.  {Martin,  Bing  & 
Co.  V.  Baust,  23  App.  Div.  234.)  Where  an  issue  of  fact  has  been 
sent  to  the  Supreme  Court  to  be  tried  by  a  jury  as  prescribed  in 
section  2547  of  the  Code,  and  an  appeal  has  been  taken  to  the 
Appellate  Division  from  an  order  granting  or  refusing  a  new  trial, 
the  appeal  must  be  heard  upon  a  case  containing  all  the  evidence. 
(Code  of  Civil  Pro.  §2547.)  Where  the  case  upon  appeal  from 
a  decree  of  a  surrogate  contains  a  certificate  which  clearly  shows 
that  a  part  of  the  evidence  does  not  appear  in  the  case,  the 
appellate  court  is  not  in  a  position  to  review  the  decree  upon  the 
merits.     {Matter  of  Hodgman,  11  App.  Div.  344.) 

A  certificate  that  the  case  on  appeal  contains  all  the  evi- 
dence, or  all  the  evidence  upon  the  questions  sought  to  be 
reviewed,  is  not  required  in  an  action  tried  by  a  jury  to  entitle 
the  appellant  to  a  review  of  exceptions  to  the  rulings  of  the  trial 
judge,  or  to  his  charge,  although  based  upon  the  absence  or 
insufficiency  of  the  evidence;  and  in  such  an  action  it  must  be 
assumed  that  the  respondent  procured  to  be  inserted  in  the  case 
all  the  testimony  he  regarded  as  essential  to  sustain  the  rulings 
and  charge  of  the  court.  {Rosenstein  v.  Fox,  150  N.  Y.  354)  The 
section  of  the  Code  which  forbids  exceptions  to  rulings  upon 
questions  of  fact  in  actions  tried  by  the  court  or  by  a  referee,  and 
which  furnishes  a  reason  for  requiring  a  certificate  as  to  the  com- 
pleteness of  the  evidence  in  the  case  on  appeal  in  such  actions, 
has  no  application  to  an  action  tried  by  a  jury.  (Id.;  Gibson  v. 
Metropolitan  Street  R.  Co.,  31  Misc.  391.)  Upon  an  appeal  from 
a  judgment  in  favor  of  the  defendant  in  an  action  for  negligence 
entered  upon  the  verdict  of  a  jury,  and  from  an  order  denying 
the  plaintiff's  motion  for  a  new  trial  upon  the  minutes,  if  there  is 
no  certificate  in  the  case  that  it  contains  all  the  evidence,  the 
appellant  is  not  entitled  to  a  general  review  upon  the  facts,  but 
is  limited  to  the  questions  raised  by  the  exceptions  taken  upon 
the  trial.  (See  Caven  v.  City  of  Troy,  15  App..Div.  163.)  If 
the  judgment  in  such  action  was  for  the  plaintiff,  and  the  defend- 
ant has  taken  an  appeal  from  an  order  denying  a  motion  for  a 
new  trial  made  upon  the  minutes,  an  exception  taken  upon  the 
trial  to  the  denial  of  a  motion  for  a  nonsuit  will  raise  the  ques- 
tion whether  he  was  liable  under  the  proofs  presented  by  the 
plaintiff;  and  to  obtain  a  review  of  that  question  it  is  not  neces- 
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sary  that  there  should  be  a  certificate  that  the  case  contains  all 
the  evidence.  The  court  will  assume  that  all  the  evidence  in 
support  of  the  ruling  was  inserted  in  the  case.  ( Wynne  v. 
Haight,  27  App.  Div.  7.)  In  the  absence  of  a  certificate  that  the 
case  contains  all  the  evidence,  and  of  any  exception  to  any  ruling 
upon  a  question  of  law,  there  is  no  question  of  fact  or  of  law 
before  the  court  for  review.     {Brown  v.  James,  9  App.  Div.  139.) 

In  making  a  case  it  can  make  no  practical  difference  whether 
the  evidence  in  terms  be  set  out  or  merely  a  statement  of  its 
effect.  The  essential  thing  is  to  have  the  fact  appear,  and  when 
this  is  done  every  requirement  is  met  both  of  the  Code  and  the 
rules  of  practice.  Thus,  if  the  appellant  seeks  only  to  review 
certain  rulings  of  the  court  in  receiving  certain  testimony,  offered 
by  the  respondent  upon  the  trial,  and  for  this  purpose  the  case 
as  proposed  states  that  "  evidence  was  offered  by  the  plaintiff 
tending  to  prove,"  etc.,  followed  by  a  statement  of  the  evidence, 
the  objection  thereto,  and  the  ruling  of  the  court  thereon,  this 
is  sufficient  to  present  the  question  for  review.  {Hubbard  v. 
Chapman,  28  Hun,  577.)  The  appellant  has  the  right  to  make  up 
a  case  on  appeal  upon  specific  exceptions  or  questions  and  to 
print  only  such  evidence  as  relates  thereto.  {Firth  v.  Rehfeldt^ 
47  N.  Y.  Supp.  474-)  And  where  only  a  portion  of  the  causes  of 
action  or  of  the  defenses  litigated  on  the  trial  are  brought  up  for 
review,  a  certificate  which  reads :  "  The  foregoing  case  contains 
all  the  evidence  relating  to  the  matters  contained  in  said  case  and 
bill  of  exceptions,"  is  sufficient.  {Oaksmith  v.  Baird,  19  App.^ 
Div.  334.) 

A  statement  that  the  case  contains  all  the  testimony  given 
upon  the  trial  is  not  equivalent  to  a  statement  that  it  contains  all 
the  evidence  given  upon  the  trial.  {Becker  v .  Fischer ,  13  App. 
D'v.  555;  Bonwell  v.  Auld,  9  Misc.  65;  Koehler  v.  Hughes,  73 
Hun,  167;  Randall  v.  N .  Y.  Elevated  R.  R.  Co.,  76  Hun,  427; 
McCarthy  v.  Gallagher,  4  Misc.  188;  Upington  v.  Pooler,  47  St. 
Rep.  30;  DeMott  v.  Hendrick,  47  St.  Rep.  731;  Hannon  v. 
Gallagher,  19  Misc.  347.)  But  no  particular  form  of  words  is 
required  for  this  statement,  and  where  there  is  a  statement  in  the 
record  that  it  contains  all  the  testimony,  and  both  parties  pro- 
ceed to  argument  without  any  objection  as  to  the  power  of  the 
Appellate  Division  over  the  whole   case,   the  court  is  warranted 
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in  assuming  that  all  the  evidence  is  in  the  case  and  should  pass 
upon  the  facts.  [Dibble  v.  Dimick,  143  N.  Y.  549.)  And  where 
there  is  a  certificate  that  the  case  contains  "  all  the  testimony 
given,  all  of  the  exhibits  of  the  parties,  and  all  the  proceedings 
had  upon  the  trial,''  this  is  equivalent  to  a  certificate  that  the 
case  contains  all  the  evidence  which  has  a  bearing  upon  any 
disputed  question  of  fact.  {Orcutt  v.  Rickenbrodt,  42  App.  Div. 
238.) 

Statement  of  exceptions,  charge,  etc. — A  judge's  charge 
to  the  jury  should  not  be  inserted  in  extenso  [Buckley  v.  Keteltas, 
4  Sandf.  450),  nor  should  any  portion  of  it  be  inserted,  if  no 
portion  of  it  is  excepted  to.  [Shook  v.  O  'Neil,  i  Law  Bull.  38.) 
An  exception  to  a  charge  requires  that  the  alleged  erroneous 
portion  be  specifically  pointed  out,  and  the  exception  thereto 
taken,  in  order  that  the  appellate  court  may  fairly  see  what  the 
point  sought  to  be  presented  is.  If  the  court  seeks  to  give  an 
exception  to  a  party  it  must  do  it  in  language  equally  clear,  and 
if  the  language  used  is  so  indefinite  as  not  to  make  the  exception 
available,  the  appellant  should  have  the  proper  exception  inserted 
when  the  record  is  made  up.  [Henderson  v.  Bartlett,  32  App. 
Div.  435.) 

It  is  the  duty  of  the  appellant  in  making  his  case  to  so  frame 
it  as  to  show  plainly  that  an  erroneous  ruling  was  made  adversely 
to  him,  and  not  to  leave  that  fact  to  appear  by  mere  infererce  or 
conjecture.  (^Clark  v.  Donaldson,  49  How.  6y,  See  Hazewell  v. 
Coursen,  81  N.  Y.  630,  ()17.^  But  it  is  not  necessary  to  state  in 
a  case  that  a  finding  upon  the  facts  or  a  ruling  upon  the  law  was 
made,  where  the  finding  or  ruling  appears  in  a  referee's  report, 
or  in  the  decision  of  the  court  upon  a  trial  by  the  court  without 
a  jury.  (Code  of  Civil  Pro.  §997.)  If  an  exception  is  taken  to 
the  ruling  of  the  court  allowing  counsel  summing  up  to  read 
portions  of  a  book  to  the  jury,  the  case  should  show  that  the 
counsel  availed  himself  of  the  ruling  in  his  favor,  and  also  what 
he  read  to  the  jury.     (See  Lyons  v.  Erie  R.  R.  Co.,  57  N.  Y, 

489,  492.) 

If  a  motion  to  postpone  the  trial  of  the  cause  has  been  made 
and  denied,  the  affidavits  used  on  the  motion  will  properly  form 
a  part  of  the  case  made  to  present   the   action  of  the   court  for 
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review  upon  appeal  from  the  judgment.  {Gallaudet  v.  Steinmetz, 
13  Jones  &  Sp.  239;  6  Abb.  N.  C.  224;  Gregg  v.  Howe,  5  Jones 
&  Sp.  420.)  If  a  party  has  taken  an  exception  on  the  trial  to 
the  determination  by  the  court  of  a  challenge  to  a  juror,  the  case 
must  contain  the  matters  necessary  to  present  the  exception 
upon  the  facts,  or  the  law,  or  both.  (Code  of  Civil  Pro.  §  11 80.) 
But  if  the  appellant  does  not  propose  to  raise  any  question  in  his 
points  as  to  the  competency  of  the  juror,  everything  relating  to 
the  trial  of  the  challenge  should  be  omitted.  {Smith  v.  New 
York  Cent.  &•  Hudson  R.  R.  R.  Co.,  30  Hun,  144.) 

The  reasons  assigned  by  a  justice  presiding  at  a  trial  for 
rulings  made  during  its  progress  have  no  place  in  a  case  or  bill 
of  exceptions.  {Tweed  v.  Davis,  i  N.  Y.  Sup.  Ct.  [T.  &  C.J 
252.)  But  where  a  court  'Or  referee  refuses  to  make  a  finding 
•upon  the  ground  that  the  question  presented  by  the  request  is 
immaterial,  the  reason  assigned  for  the  refusal  may  be  important. 
{See  James  v.  Cowing,  82  N.  Y.  449,  457.) 

A  bill  of  exceptions  should  not  contain  questions  with- 
drawn, answers  excluded  without  objection,  or  testimony  not 
essential  to  a  proper  presentation  of  the  questions  raised  by  the 
exceptions.  {Hoffman  v.  ^tna  Fire  Ins.  Co.,  i  Rob.  501;  19 
Abb.  325.)  But  where  the  appellate  court  is  called  upon  to  de- 
termine whether  the  exclusion  of  a  document  offered  in  evidence 
was  error,  the  instrument  rejected,  or  a  sufficient  statement  of 
its  contents,  should  be  contained  in  the  record,  to  enable  the 
court  to  decide  the  question.  {Barnes  v.  O'Reilly,  73  Hun,  169;- 
Powers  V.  Schlicht  Heat  &•  Power  Co.,  23  App.  Div.  380;  Ransom 
v.  Wheelwright,  19  Misc.  106;  Reading  Braid  Co.  v.  Stewart,  20 
Misc.  86.) 

The  bill  of  exceptions  should  not  contain  exceptions  taken 
by  the  respondent  except  in  peculiar  cases.  {Dabney  v.  Stevens, 
10  Abb.  N.  S.  39;  2  Sweeney,  415;  40  How.  341;  Beach  v.  Cooke, 
28  N.  Y.  508.)  But  where  the  issues  have  been  submitted  to  a 
jury  upon  a  motion  for  a  nonsuit  as  allowed  by  section  1187  of 
the  Code,  and  a  verdict  has  been  directed  by  the  court,  upon  an 
appeal  from  the  judgment  entered  thereon  the  record  should 
present  to  the  appellate  court  all  of  the  objections  and  excep- 
tions taken  by  either  party  to  the  rulings  of  the  court.  {Sulli- 
van v.  Metropolitan  Street  R.  Co.,  37  App.  Div.  491.) 
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The  appellant,  having  made  his  proposed  case,  or  a  case  con- 
taining exceptions,  should  prepare  a  copy  for  service  on  the  ad- 
verse party.  The  lines  of  the  case  should  be  so  numbered  that 
each  copy  will  correspond.  (Rule  32.)  The  copy  should  then 
be  served  upon  the  attorney  for  the  adverse  party  within  the 
time  limited  for  that  purpose. 

Upon  appeal  to  the  Court  of  Appeals. — The  requisites  of 
a  "  case "  on  appeal  to  the  Court  of  Appeals  have  been  con- 
sidered  elsewhere.     (Seea«^^,  p.  255) 

Upon  an  appeal  from  the  Court  of  Claims. — Where  a 
party  takes  an  appeal  from  a  judgment  rendered  by  the  Court  of 
Claims,  he  must  serve  upon  the  adverse  party,  with  the  notice  of 
appeal,  a  case  containing  so  much  of  the  evidence  as  he  deems 
necessary  to  present  the  question  raised  by  the  appeal.  The 
court,  or  a  judge  thereof,  may  extend  the  time  for  serving  a 
case.  The  claimant,  or  his  attorney,  and  the  Attorney-General 
may  agree  on  the  facts  proven  to  be  inserted  in  the  case  instead 
of  the  testimony,  on  the  approval  of  the  court  or  a  judge 
thereof,  and  settle  between  them  a  case  by  stipulation  subject  to 
such  approval.  (Code  of  Civil  Pro.  §  277;  Rule  25  Ct.  of 
Claims.) 


SECTION  V. 

Serving  Amendments  and  Notice  of  Settlement. 

Serving  amendments. — The  party  served  with  the  proposed 
case  may  within  ten  days  thereafter,  propose  amendments 
thereto  and  serve  a  copy  on  the  party  proposing  the  case  or  ex- 
ceptions. (Rule  32.)  If  the  party  served  with  the  proposed 
case  omit  to  serve  amendments  within  the  ten  days  allowed 
therefor,  he  will  be  deemed  to  have  agreed  to  the  case  as  pro- 
posed (Rule  33),  and  it  will  be  settled  by  lapse  of  time.  (See 
Ingersoll  v.  Smith,  16  Jones  &  Sp.  522;  62  How.  474;  Whiting  v. 
Kimball,  6  Bosw.  690.)  This  time  may  be  extended  by  the  surro- 
gate on  appeals  from  his  court  (Rule  32),  by  the  Court  of  Claims  or 
a  judge  thereof,  on  an  appeal  from  a  judgment  rendered  in  that 
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court  (Code  of  Civil  Pro.  §  277),  or  by  the  court  or  a  judge 
authorized  to  make  an  order  in  an  action,  on  appeals  from  other 
courts.  (Code  of  Civil  Pro.  §  781.)  No  order  extending  the 
time  within  which  amendments  to  a  case  may  be  served  can  be 
made  unless  the  party  applying  for  the  order  has  served  a  potice 
of  two  days  upon  the  adverse  party  of  his  intention  to  apply 
therefor-stating  the  time  and  place  for  making  such  application. 
(Rule  32.) 

The  respondent  upon  whom  the  case  has  been  served  should 
make  a  careful  examination  of  its  subject-matter,  both  to  ascer- 
tain the  questions  which  the  appellant  presents  for  review,  and 
also  to  ascertain  whether  any  matter  relating  to  those  questions 
and  important  to  the  support  of  the  judgment  or  other  determina- 
tion appealed  from  has  been  omitted  by  the  appellant  by  inad- 
vertance  or  otherwise.  If  the  case  contains  a  certificate  that  it 
contains  all  the  evidence  given  upon  the  trial,  this  is  notice  to 
the  respondent  that  the  appellant  is  seeking  a  review  of  the  facts, 
and  warning  to  so  order  his  proposed  amendments  that  the  case 
as  finally  settled  shall  present  the  evidence  and  all  the  evidence 
given  upon  the  trial  that  is  in  any  view  material  to  the  support 
of  the  judgment.  If  the  case  presents  exceptions,  this  is  notice 
to  the  respondent  that  the  appellant  relies  in  p^rt  at  least  upon 
errors  of  law  to  reverse  or  modify  the  judgment,  and  throws  the 
burden  upon  the  respondent  to  see  that  the  case  includes  all  that 
is  material  to  the  support  of  the  rulings  excepted  to.  The  pre- 
sumptions as  to  the  completeness  of  the  case  in  this  respect 
have  already  been  noticed.     (See  ante,  p.  269.) 

If  the  respondent  claims  that  the  case  should  be  made  to 
conform  to  the  minutes  of  the  stenographer,  he  should  propose 
the  proper  amendments,  and  at  the  end  of  each  amendment 
should  refer  to  the  proper  page  of  the  minutes.     (Rule  32.) 

The  changes  proposed  by  the  respondent  should  be  strictly 
amendments  of  the  case  served  upon  him;  and  it  is  irregular  for 
the  respondent  to  serve  a  case  drawn  by  himself  as  a  substitute 
by  way  of  amendment.    {Stuart  v.  LaFarge,  4  Bosw.  616.) 

Giving  notice  of  settlement. — Within  four  days  after  service 
of  the  proposed  amendments  upon  him,  the  appellant  must  serve 
the  respondent  with  a  notice  that  the  case  or  exceptions,  with  the 
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proposed  amendments,  will  be  submitted,  at  a  time  and  place 
specified  in  the  notice,  to  the  judge  or  referee  before  whom  the 
cause  was  tried,  for  settlement.  The  time  for  settling  the  case 
must  be  specified  in  the  notice,  and  must  not  be  less  than  four, 
nor  more  than  ten  days  after  service  of  such  notice.  (Rule  32.) 
An  omission  to  give  this  notice  within  the  time  limited  will  be 
deemed  an  agreement  to  the  amendments,  as  proposed  (Rule 
33),  and  the  case  is  settled  by  the  lapse  of  time.  {Ingersoll  \r. 
Smith,  16  Jones  &  Sp.  522;  62  How.  474;  Whiting  v.  Kimball,  6 
Bosw.  690.)  Where  the  appeal  is  from  a  judgment  of  the  Court 
of  Claims,  the  case  may  be  settled  upon  five  days'  notice  by  any 
judge  of  the  court.     (Code  of  Civil  Pro.  §  277.) 

Whenever  the  respondent  has  proposed  amendments  to  a 
case  or  exceptions  the  appellant,  before  submitting  the  same  to 
the  judge  or  referee  for  settlement,  should  mark  upon  the  several 
amendments  his  allowance  or  disallowance  of  the  same,  and 
should  also  plainly  mark  thereon  and  upon  the  stenographer's 
minutes  the  parts  to  which  the  proposed  amendments  are  applica- 
ble,  together  with  the  number  of  the  amendment.     (Rule  32.) 


SECTION  VI. 
Settlement  of  the  Case  or  Exceptions. 

By  whom  the  case  must  be  settled. — A  case  must  be 
settled  and  signed  by  the  judge,  justice  or  the  referee  by  or 
before  whom  the  action  was  tried,  or,  in  case  of  his  death  or 
disability,  in  such  manner  as  the  court  directs.  (Code  of  Civil 
Pro.  §§  997,  2545,  2576.)  A  judge  out  of  office  may  settle  a 
case  or  exceptions  (Id.  §  25),  and  may  be  compelled  to  do  so 
by  the  court  in  which  the  action  or  special  proceeding  is  pend- 
ing. (Id.)  Where  the  cause  is  tried  before  more  than  one 
referee,  a  niajority  of  the  referees  may  settle  the  case.  (Id. 
§   1026.) 

A  referee,  who  by  an  agreement  entered  into  with  the  suc- 
cessf  u'  party  after  making  his  report,  has  acquired  a  lien  for  his 
fees  upon  the  judgment  to  be  entered  thereon,  and  a  right  to 
the  payment  of  such  fees  out  of  the  first  moneys  collected  upon 
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such  judgment  or  any  subsequent  judgment  which  may  be  re- 
covered in  the  action  is  disqualified  from  afterwards  settling  a  case 
upon  the  appeal  taken  from  a  judgment  so  entered.  (Leonard  v. 
Mulry,  93  N.  Y.  392.)  In  such  case  the  party  who  has 
entered  into  the  disqualifying  agreement  with  the  referee  is 
not  entitled  as  of  course  to  the  benefit  of  the  provision  of  the 
Code  permitting  the  court  to  prescribe  the  manner  of  settling 
the  case  in  case  of  death  or  disability  of  the  referee.  Instead 
of  directing  a  settlement  before  a  new  referee,  or  otherwise,  the 
court  in  which  the  action  is  pending,  upon  a  proper  application, 
may  set  aside  the  report,  vacate  the  judgment  entered  thereon, 
and  grant  a  new  trial.      (Id.) 

Proceedings  upon  the  settlement. — At  the  time  and  place 
fixed  by  the  notice,  the  parties  should  appear  before  the  justice, 
referee,  or  surrogate,  with  the  proposed  case  and  amendments, 
and  the  minutes  of  the  stenographer,  for  the  purpose  of  having 
the  case  corrected  and  settled.  The  justice  will  then  proceed 
to  settle  the  case  by  striking  out  all  matter  unnecessarily  in- 
serted, adding  matter  proposed  by  amendment,  where  it  has 
been  improperly  omitted,  and  determining  what  portion,  if  any, 
of  the  testimony  shall  be  inserted  in  the,  form  of  questions  and 
answers,  and  what  exhibits,  if  any,  shall  be  printed  at  length. 
(See  Rule  34.) 

The  proceedings  upon  the  settlement  are  usually  conducted 
somewhat  informally,  the  appellant  moving  that  the  case  be 
settled  as  proposed,  subject  only  to  such  proposed  amend- 
ments as  he  has  marked  "  allowed,"  and  the  respondent 
opposing  such  motion  and  insisting  that  the  case  be  corrected 
in  accordance  with  his  proposed  amendments.  Affidavits  may 
be  read  by  the  parties  in  support  of  their  statements  as  to  what 
occurred  upon  the  trial  or  hearing,  and  a  question  of  fact  is 
then  presented  to  be  determined  from  all  the  evidence  pre- 
sented, including  the  minutes  of  the  stenographer,  if  any,  and 
of  the  court  or  referee,  and  also  from  the  recollection  of  the 
trial  judge.  Where  the  judge's  minutes  correspond  with  the 
stenographic  minutes  they  together  may  furnish  the  prepond- 
erance of  evidence  as  to  what  actually  occurred  at  the  trial  or 
hearing.    (See  Canzi  v.  Conner,  4  Abb.   N.  C.    r48.}     In  case  of 
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dispute  as  to  words,  the  stenographer's  minutes  usually  control. 
(Nelson  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  i  Law  Bull.  15.)  But  it 
is  the  duty  of  the  trial  judge  or  referee  and  not  of  the  stenog- 
rapher to  settle  the  case,  and  it  is  no  answer  to  a  motion  to 
correct  the  case  by  the  insertion  of  matter  alleged  to  have 
occurred  at  the  trial,  that  such  matter  does  not  appear  in  the 
stenographer's  minutes.  {Foster  v.  Standard  Nat.  Bank,  21  Misc. 
3.)  The  judge  or  referee  cannot  be  compelled  to  place  upon 
the  record  statements  of  fa,ct  which  are  at  variance  with- his 
own  recollection  as  to  what  transpired  at  the  trial,  and  he  should 
settle  the  case  according  to  such  recollection  if  he  is  perfectly 
satisfied  that  such  recollection  is  correct.  (Grossman  v.  Supreme 
Lodge,  16  Civil  Pro.  Rep.  215  ;  22  N.  Y.  St.  Rep.  522  ;  Zimmer  v. 
Metropolitan  Street  R.  R.  Co.,  28  App.  Div.  504.)  While  the 
court  or  referee  may  be  compelled  by  mandamus  to  settle  a 
case,  he  cannot  be  compelled  to  settle  it  in  any  particular  manner. 
{Tweed  v.  Davis,  i  Hun,  252;  47  How.  162;  People  v.  Baker, 
35  Barb.  105.)  Neither  can  an  appellate  court  dictate  to  a 
trial  court  how  a  case  shall  be  settled.  (New  York  Rubber  Co. 
V.  Rothery,  112  N,  Y.  592.)  It  has  been  said  that  the  settle- 
ment of  a  case  is  left  very  much  to  the  discretion  of  the  trial 
judge  or  referee  by  or  before  whom  the  trial  was  had  {Canzi 
V.  Conner,  4  Abb.  N.  C.  148),  and  that  the  trial  judge  had 
some  discretion  in  settling  a  case.  {Ntles  v.  N.  Y.  Cent.  & 
H.  R.  R.  R.  Co.,  13  App.  Div.  549.)  In  certain  directions  this 
is  undoubtedly  true.  But  it  is  a  substantial  right  of  a  party 
making  a  case  to  review  the  trial  and  disposition  of  an  action, 
that  the  evidence  or  facts,  and  the  rulings  made  upon  either, 
to  which  exceptions  have  been  taken  shall  be  inserted  in  and 
made  a  part  of  the  case,  and  a  party  is  entitled,  as  of  strict 
right,  to  have  the  case  show  the  actual  facts  as  they  really 
happened  on  the  trial.  No  discretion  over  this  subject  is  vested 
in  or  allowed  to  a  judicial  tribunal.  (Gleason  v.  Smith,  34  Hun, 
547.  And  see  New  York  Rubber  Co.  v.  Rothery,  112  N.  Y. 
5g2.)  Where  no  substantial  right  has  been  denied  the  decision 
of  the  trial  judge  in  settling  a  case  is  conclusive.  {.James  v. 
Work,  51  St.  Rep.  323.) 

The  Code  provides  that  "An  exception  may  be  taken  to  a 
ruling  by  a  surrogate  upon  the  trial  by  him  of  an  issue  of  fact, 
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including  a  finding  or  a  refusal  to  find  upon  a  question  of  fact, 
in  a  case  where  such  an  exception  may  be  taken  to  the  ruling  of 
the  court  upon  the  trial  without  a  jury  of  an  issue  of  fact  as 
prescribed  in  article  third  of  title  first  of  chapter  tenth  of  this 
act.  The  provisions  of  that*  article,  relating  to  the  manner  and 
effect  of  taking  such  an  exception,  and  the  settlement  of  the 
case  containing  the  exceptions,  apply  to  such  a  trial  before  a 
surrogate;  for  which  purpose  the  decree  is  regarded  as  a  judg- 
ment and  a  notice  of  exception  may  be  filed  in  the  surrogate's 
office.  Upon  such  trial  the  surrogate  must  file  in  his  office  his 
decision  in  writing,  which  must  state  separately  the  facts  found 
and  the  conclusions  of  law.  Either  party  may,  upon  the  settle- 
ment of  the  case,  request  a  finding  upon  any  question  of  fact,  or 
a  ruling  upon  any  question  of  law;  and  an  exception  may  be  taken 
to  such  a  finding  or  ruling,  or  to  a  refusal  to  find  or  rule  accord- 
ingly. An  appeal  from  a  decree  or  an  order  of  a  Surrogate's 
Court  brings  up  for  review,  by  each  court  to  which  the  appeal  is 
carried,  each  decision  to  which  an  exception  is  duly  taken  by 
the  appellant  as  prescribed  in  this  section."     (Code  of  Civil  Pro. 

§  2545-) 

While  the  parties  may  agree  upon  the  facts  proven  to  be 
inserted  in  a  case  on  the  approval  of  the  justice  (See  Rule  32) 
the  trial  judge  has  authority  to  correct  the  case  even  after  it  is 
filed  pursuant  to  a  stipulation  of  the  attorneys  if  he  ascertains 
that  it  does  not  state  the  occurences  upon  the  trial  in  accordance 
with  the  facts.  Under  such  circumstances  he  should  give  notice 
to  the  parties  or  their  counsel,  but  they  cannot  successfully  insist 
upon  presenting  an  incorrect  record  to  the  appellate  court. 
{McMannus  v.  Western  Assurance  Co.,  40  App.  Div.  86.) 


SECTION   VII. 

Signing,  Certifying,  Folioing,  Filing  and  Printing  the 

Case,  etc. 

After  the  case  has  been  settled  it  must  be  signed  by  the 
justice  or  referee  by  or  before  whom  it  was  tried,  and  must  be 
filed  within  ten   days   after  the  settlement  or  it  will  be  deemed 
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abandoned,  unless  the  time  has  been  extended  by  order.  (Code 
of  Civil  Pro.  §  997;  Rule  35;  Harris  v.  VanWart,  96  N.  Y.  642; 
Reese  v.  Boese,  92  N.  Y.  632.)  During  the  ten  days  intervening 
between  the  settlement  of  the  case  and  the  filing  the  appellant  is 
entitled  to  its  possession  for  the  purpose  of  making  a  copy  of 
the  case  as  settled.  Before  the  expiration  of  the  ten  days  the 
appellant  should  file  with  the  clerk  of  the  court  from  which  the 
appeal  is  taken,  the  original  paper,  that  is,  the  case  and  amend- 
ments as  they  came  from  the  judge  or  referee  with  the  cor- 
rections and  allowances  as  made  by  him.  (Parker  v.  Link,  26 
How.  375.)  The  appellant  should  attach  the  copy  case  to  the 
other  papers  forming  the  appeal-book,  have  the  same  properly 
certified  by  the  clerk  as  required  by  section  1353  of  the  Code,  and 
have  the  whole  printed  as  required  by  the  Code  and  the  rules  of 
court. 

Unless  the  appeal-book  is  certified  as  required  by  section 
1353  of  the  Code  the  appellate  court  will  refuse  to  consider  the 
case  and  will  send  it  back  to  be  properly  certified.  (Lewisohn  v. 
JViederwiesen,  40  Hun,  545;  Dwight  v .  Elmira,  Cortland,  etc.,  R, 
R.  Co.,  29  St.  Rep.  250;  Stanton  v.  Supreme  Council  of  Catholic 
Mut.  Benefit  Association,  8  Misc.  366.)'  But  the  Code  provides 
that  where  on  appeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  for  which  service  he  shall  be 
entitled  to  be  paid  at  the  rate  of  one  cent  per  folio.  (Code  of 
Civil  Pro.  §  3301.)  It  also  provides  that  where  the  attorneys  for 
all  the  parties  interested,  other  than  parties  in  default,  or  against 
whom  a  judgment  or  final  order  has  been  taken,  and  is  not 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  any 
paper  whereof  a  certified  copy  is  required  by  any  provision  of  this 
act,  the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  stipulating,  and  the  clerk  is  not  required  to  certify  the 
same,  or  entitled  to  any  fees  therefor.  And  the  papers  so  proved 
by  stipulation  shall  be  received  by  the  clerks  of  all  the 
courts  and  shall  be  used  or  filed  with  the  same  force  and 
effect  as  if  certified  by  the  clerk  of  the  court.  (Id.)  A  stipula- 
tion that  certification  is  waived  is  not  equivalent  to  certification. 
{Bonnefondv.  DeRussey,  73  Hun,  377.)  Where  the  case  on  appeal 
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has  not  been  certified,  and  the  papers  do  not  show  a  stipulation 
that  the  papers  are  copies  of  the  judgment-roll  and  case,  the 
appeal  has  no  place  on  the  calendar.and  should  be  stricken  there- 
from.    {Crawford^.  Price,  51  St.  Rep.  927.) 

Unless  the  Appellate  Division  shall  in  a  special  case  other- 
wise direct,  before  an  appeal  shall  be  placed  upon  the  calendar, 
the  appellant  shall  file  with  the  clerk  of  the  Appellate  Division 
the  case  and  exceptions  upon  which  the  appeal  shall  be  heard, 
printed  as  required  by  the  rules  of  practice;  in  case  the  appeal  is 
from  a  judgment  the  printed  case  and  exceptions  must  be  ordered 
filed  by  the  justice  or  referee  before  whom  the  case  was  tried. 
(Code  of  Civil  Pro.  §  1353.)  Rule  10  of  the  City  Court  of  New 
York  provides  that  no  case  or  exceptions  on  appeal  shall  here- 
after be  filed  by  the  clerk  unless  it  is  so  ordered  by  the  judge  or 
referee  who  tried  the  cause;  nor  shall  any  case  or  exceptions  be 
ordered  to  be  filed  until  they  are  engrossed  or  printed  after  their 
settlement  and  include  the  papers  and  exhibits  required  to  be 
inserted  therein. 

Upon  the  settlement  of  a  case  upon  appeal  from  a  judgment 
of  the  Court  of  Claims,  the  court  or  a  judge  thereof  must  make 
and  sign  a  statement  thereon  or  thereto  of  such  settlement,  and 
an  order  that  the  same  be  filed  with  the  clerk  of  that  court.  After 
a  case  or  a  case  and  exceptions  is  so  settled  and  ordered  filed,  the 
party  making  the  case  must  file  the  same  with  the  clerk  within 
ten  days  thereafter  or  it  will  be  deemed  abandoned,  unless  the 
time  is  extended  by  stipulation  or  order.  The  clerk  is  prohibited 
from  filing  the  case  or  a  ca.^e  and  exceptions  unless  the  same  is 
ordered  filed  as  above  provided.     (Rule  26,  Court  of  Claims.) 

When  a  case  is  not  filed  as  provided  in  the  above  rule,  and 
upon  filing  an  affidavit  that  such  case  has  not  been  filed,  and 
showing  the  time  of  the  settlement  thereof,  and  the  date  of  the 
order,  and  that  more  than  ten  days  have  elapsed  from  the  time 
of  such  order,  or  from  the  expiration  of  the  time  to  which  it  was 
extended  by  order  or  stipulation,  an  order  will  be  entered  declar- 
ing the  same  abandoned,  and  the  party  may  proceed  as  if  no  case 
and  exceptions  had  been  made.     (Rule  27,  Court  of  Claims.) 

The  general  or  special  rules  of  practice  forbidding  the  clerk 
to  annex  any  case  or  exceptions  to  the  roll  unless  so  ordered  by 
the  judge  or  referee,  has  been  uniformly  enforced  by  the  courts. 
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McNish  V.  Bowers,  30  Hun,  214.)  The  order  for  the  filing  may 
be  obtained  at  the  time  of  the  settlement  of  the  case,  and  this  is 
the  usual  practice.  But  where  the  case  is  settled  by  the  lapse  of 
time,  as  where  the  respondent  omits  to  propose  amendments,  or 
the  appellant  has  omitted  to  give  notice  of  settlement,  within 
the  time  limited,  and  no  actual  settlement  by  the  judge  or  referee 
is  necessary,  it  must  still  be  presented  to  the  judge  01  referee  for 
his  signature,  and  an  order  must  be  obtained  directing  the  clerk 
to  file  the  case.  (See  Ingersollv.  Smith,  16  Jones  &  Sp.  522;  62 
How,  474;  Code  of  Civil  Pro.  §  997.) 

Where  a  case  upon  appeal  has  never  been  settled  nor  ordered 
on  file  by  any  one  who  participated  in  the  proceedings,  it  will  be 
stricken  from  the  calendar.  {^Williams  v.  Lindblom,  87  Hun,  303.) 
A  stipulation  signed  by  the  attorneys  for  the  respective  parties, 
appearing  in  the  case  waiving  certification  of  the  case  and  excep- 
tions, and  consenting  that  the  same  be  filed,  does  not  cure  the 
defect  arising  from  a  failure  to  have  the  case  and  exceptions  set- 
tled by  the  judge  or  referee  before  whom  the  action  was  tried. 
'\Bonnefondv.  DeRussey,  73  Hun,  377.) 

A  good  intelligible  index  is  of  great  importance,  and  the 
practice  of  indicating  at  the  top  of  each  page  the  nature  of  the 
contents  of  the  page,  has  been  commended  by  the  courts  as  one 
desirable  to  be  followed.  (See  Foster  v.  Bookwalter,  78  Hun, 
352.)  Rule  43  of  the  general  rules  of  practice  requires  that  each 
case  shall  be  indexed;  that  the  index  of  the  exhibits  shall  con- 
cisely indicate  the  contents  or  nature  of  each  exhibit;  and  that 
each  affidavit  or  other  paper  printed  upon  an  appeal  from  an 
order  made  on  a  non^numerated  motion,  shall  be  preceded  by 
the  statement  of  what  it  is  and  on  whose  behalf  it  is  read. 

All  cases,  briefs,  points  or  other  papers  required  or  used  on 
an  appeal  from  any  judgment,  determination  or  order  or  of  any 
court  or  board,  when  required  to  be  printed  by  the  rules  of  any 
court,  must  be  printed  on  paper  ten  and  one-half  inches  by  eight 
inches  in  size,  and  must  be  bound  on  the  edge  of  the  greatest 
length.  (Code  of  Civil  Pro.  §  796.)  All  cases  and  points,  and 
all  other  papers  furnished  to  the  court  in  calendar  causes  upon 
an  appeal  to  the  Court  of  Appeals,  must  be  printed  upon  white 
paper  as  provided  in  section  796  of  the  Code,  and  the  folio,  num- 
bering from  the  commencement  to  the  end  of  the  case,  must  be 
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printed  on  the  outer  margin  of  the  page.  Small  pica,  solid,  is 
the  smallest  letter  and  the  most  compact  mode  of  composition 
which  is  allowed.  No  charge  for  printing  such  papers  will  be 
allowed  as  a  disbursement  in  a  cause  unless  the  requirements  of 
the  preceding  sentence  is  shown  by  affidavit  to  have  been  com- 
plied with  in  all  papers  printed.  (Rule  5,  Ct.  App.)  The  cases 
and  points,  and  all  other  papers  furnished  in  the  Appellate  Divis- 
ion in  calendar  cases,  must  be  printed  on  white  writing  paper, 
with  a  margin  on  the  outer  edge  of  the  leaf  not  less  than  one  and 
a  half  inch  wide.  The  printed  page,  exclusive  of  any  marginal 
note  or  reference,  must  be  seven  inches  long  and  three  and  a  half 
inches  wide.  The  folio,  numbering  from  the  commencement  to 
the  end  of  the  papers,  must  be  printed  on  the  outer  margin  of 
the  page.  The  cases  and  points  in  each  case  must  be  uniform  in 
size  and  printed  in  small  pica  type.     (Rule  43.) 


SECTION  VIII. 
Resettlement  of  a  Cask  or  Bill  of  Exceptions. 

The  requirements  of  Rule  34  as  to  the  contents  of  a  case  or 
bill  of  exceptions  have  been  noticed.  (See  ante,  p.  266.)  If  the 
case  or  bill  of  exceptions  does  not  conform  to  that  rule  the  court 
before  which  the  same  is  brought  for  review  may  order  the  same 
back  for  resettlement.     (Rule  34.) 

It  may  be  of  the  utmost  importance  to  the  appellant  that 
the  case  as  settled  in  the  first  instance  should  correctly  state  the 
proceedings  had  upon  the  trial,  and  that  all  inaccuracies  therein, 
which  might  operate  to  his  prejudice  upon  review  be  corrected 
in  the  court  in  which  the  trial  was  had,  as  the  case  as  settled  will 
as  a  rule  remain  the  same  in  all  courts  to  which  the  cause  may 
be  taken  by  appeal.  If  the  case  made  for  the  Appellate 
Division  contains  matter  improperly  or  incorrectly  inserted 
therein,  the  party  prejudiced  thereby  should  move  in  the 
Supreme  Court  to  correct  the  case,  for  if  the  decision  of  that 
court  is  against  him  and  an  appeal  is  taken  to  the  Court  of 
Appeals,  that  court  has  no  power  to  correct  the  case.  (^Bingham- 
ton  O.  H.  Co.  v.  City  of  Binghamton,  156  N.  Y.  651.) 
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Where  the  case  unnecessarily  states  the  evidence  in  the  form 
of  questions  and  answers  instead  of  the  narrative  form,  it  will  be 
sent  back  for  resettlement.  {Smith,  v.  N.  Y.  Cent.  &■  H.  R.  R.  R. 
Co.,  20  Hun,  144;  Skaw  v.  Briant,  47  St.  Rep.  227.) 

It  is  held  by  the  City  Court  of  the  city  of  New  York  that  a 
motion  to  settle  a  case  pending  in  that  court  and  tried  before  a 
referee,  should  be  made  in  the  first  instance  at  General  Term 
{Jaeger  v.  Koenig,  28  Misc.  436.)  But  in  the  Supreme  Court  it 
is  held  that  the  Appellate  Division  has  no  authority  to  enter- 
tain such  motion  as  an  original  application.  {Ross  v.  IngersoU, 
35  App.  Div.  379.) 

The  Special  Term  cannot  compel  a  referee  to  settle  a  case  in 
a  particular  way,  but  it  may  in  a  proper  case  send  it  back  to  him 
for  resettlement.  (Id.;  Mason  v.  Tietig,  22  Misc.  557-)  Neither 
will  the  court  resettle  a  case  settled  by  the  trial  referee;  the 
remedy  is  to  direct  him  in  its  settlement.  {Cheever  v.  Brown,  ij 
Civ.  Pro.  R.  51.)  An  appeal  may  be  taken  from  an  order  deny- 
ing a  motion  for  a  resettlement,  and  on  the  appeal  if  the  afifi- 
davits  read  in  support  of  the  motion  at  Special  Term  appear  to 
be  undisputed,  the  appellate  court  may  order  a  resettlement. 
{Zimmer  v.  Metropolitan  St.  Ry.  Co.,  28  App.  Div.  504;  New  York 
Rubber  Co.  v.  Rothery,  112  N.  Y.  S92.) 

A  case  will  not  be  amended  on  a  motion  for  a  resettlement 
merely  to  introduce  evidence  of  a  conceded  fact,  nor  to  show 
that  a  witness,  not  testifying  to  a  material  fact,  was  interested  in 
the  event  of  the  action.     {Levey  v  Dennett,  25  Misc.  307.) 

SECTION    IX. 
Transmission  of  Papers  to  the  Appellate  Court. 

Where  an  appeal  is  taken  from  a  final  judgment  to  the 
Court  ot  A.ppeals,  or  to  the  Supreme  Court  from  an  inferior 
court,  the  appellant  must  within  twenty  days  after  it  is  perfected, 
cause  a  copy  of  the  judgment-roll  and  of  the  case  and  notice  of 
exceptions,  if  any,  filed  after  the  entry  of  judgment  and  a  cer- 
tified copy  of  the  judgment  given  thereon  and  of  the  notice  of 
appeal  to  be  transmitted  to  the  appellate  court  by  the  clerk  upon 
whom  the  notice  of  appeal  was  served. 
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Where  an  appeal  from  an  order  or  part  of  an  order  is  taken 
to  the  Court  of  Appeals,  to  the  Supreme  Court  from  an  inferior 
court,  or  in  a  special  proceeding,  the  appellant  must  within  the 
same  time  cause  a  certified  copy  of  the  notice  of  appeal,  of  the 
order,  and  of  the  papers  upon  which  the  order  was  founded,  to 
be  transmitted  to  the  appellate  court  by  the  same  clerk.  If  the 
appellant  fails  so  to  do,  the  respondent  may  cause  those  papers 
to  be  so  transmitted;  and  he  is  entitled  to  tax  the  expense 
thereof  as  a  disbursement  when  he  recovers  costs.  The  clerk  of 
the  appellate  court  must  file  the  papers  so  transmitted;  and  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law,  the  appeal 
must  be  heard  upon  them.     (Code  of  Civil  Pro.  §  1315.) 

The  return  to  the  County  Court  upon  an  appeal  from  a 
judgment  of  a  justice  of  the  peace,  must  be  made  by  the  justice 
rendering  the  judgment,  and  is  usually  transmitted  by  him  to  the 
office  of  the  county  clerk. 

Rule  I  of  the  Court  of  Appeals  provides  as  follows :  "  If  the 
appellant  shall  not  cause  the  proper  return  to  be  made  and  filed 
with  the  clerk  of  this  court  within  the  time  prescribed  by  law, 
the  respondent  may,  by  notice  in  writing,  require  such  return  to 
be  filed  within  ten  days  after  the  service  of  the  notice,  and  if  the 
return  be  not  filed  in  pursuance  of  such  notice,  the  appellant 
shall  be  deemed  to  have  waived  the  appeal;  and  .  on  an  a£Bdavit 
proving  that  the  appeal  was  perfected,  and  the  service  of  such 
notice,  and  a  certificate  of  the  clerk  that  no  return  has  been 
filed,  the  respondent  may  enter  an  order  with  the  clerk  dismis- 
sing the  appeal  for  want  of  prosecution,  with  costs;  and  the  court 
below  may  thereupon  proceed  as  though  there  had  been  no 
appeal." 

"  If  the  return  made  by  the  clerk  of  the  court  below  shall  be 
defective,  either  party  may,  on  an  affidavit  specifying  the  defect 
and  on  notice  to  the  opposite  party,  apply  to  one  of  the  judges 
of  this  court  for  an  order,  that  the  clerk  make  a  further  return 
without  delay."     (Rule  2.) 

Before  the  amendment  of  section  3301  of  the  Code  in  1890, 
the  return  to  that  court  must  be  made  by  the  clerk,  and 
the  parties  could  not  by  stipulation  make  up  a  case  for  that 
court.  {Dow  V,  Darragh,  92  N.  Y.  537.)  But  in  i8go,  the 
section  was  amended  by  adding  the  words  "  And  the  paper  so 
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proved  by  stipulation  shall  be  received  by  the  clerks  of  all  the 
courts  and  by  the  courts  and  shall  be  used  or  filed  with  the  same 
force  and  effect  as  if  certified  by  a  clerk  of  the  court."  This 
amendment  would  seem  to  render  obsolete  the  decision  cited, 
and  it  is  now  held  that  under  the  present  Code,  the  stipulation 
of  the  parties  that  a  paper  is  a  copy  of  a  paper  whereof  a  certi- 
fied copy  is  required,  is  to  be  taken  in  lieu  of  the  certificate  of 
the  clerk.  (See  Ross  v.  Ingersoll,  35  App.  Div.  379.)  It  is 
probable  that  this  rule  is  not  affected  by  section  3302  of  the 
Code. 

The  court  below  or  a  judge  thereof  may  extend  the  time 
limited  by  law  within  which  papers  must  be  transmitted  to  the 
Court  of  Appeals  where  the  appeal  is  from  a  judgment  rendered 
by  the  Appellate  Division  of  the  Supreme  Court  upon  a  verdict 
subject  to  the  opinion  of  the  court,  if  the  appellant  desires  an 
extension  to  enable  him  to  prepare  and  procure  the  settlement 
of  a  case.  (Code  of  Civil  Pro.  §  1339.)  The  time  limited  for 
the  filing  of  the  printed  copies  of  the  papers  on  appeal  to  the 
Appellate  Division  of  the  Supreme  Court  where  it  is  necessary 
to  make  a  case  or  a  case  and  exceptions,  is  practically  extended 
to  twenty  days  after  the  settlement  and  filing  of  those  papers. 
(See  Rule  41.) 

A  justice  of  the  peace  who  has  gone  out  of  office  must  never- 
theless make  a  return  on  appeal  to  the  County  Court  in  the  same 
manner  as  if  he  remained  in  office.  (Code  of  Civil  Pro.  §  3054.) 
If  the  return  made  by  the  justice  is  defective,  the  appellate  court 
may  direct  him  to  make  further  or  amended  return  as  often  as  is 
necessary.  The  appellate  court  may  compel  the  justice,  by 
attachment,  to  make  and  file  a  return  or  a  further  or  amended 
return.  The  court  is  always  open  for  these  purposes.  Where 
the  justice  has  removed  to  another  county  of  the  State,  the 
appellate  court  may  compel  him  to  make  the  return  as  if  he  was 
still  in  the  county  where  the  judgment  was  rendered.  (Id. 
§3055)  If  ^^  justice  has  died,  become  a  lunatic,  absconded, 
removed  from  the  State,  or  otherwise  become  unable  to  make 
the  return,  affidavits  or  oral  testimony  may  be  received  by  the 
appellate  court  as  to  testimony  and  other  proceedings  taken  and 
the  judgment  rendered  before  the  justice.     (Id.  §  3056.) 

In  appeals  from  the  City  Court  of  the  city  of  New  York,  in 
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case  the  appellant  does  not  cause  the  return  to  be  filed  with  the 
clerk  of  the  Appellate  Term  of  the  Supreme  Court  and  print  and 
serve  three  copies  thereof  upon  the  attorney  for  the  respondent, 
printed  as  required  by  the  General  Rules  of  Practice,  within  ten 
days  after  service  of  the  notice  of  appeal,  the  respondent  may 
move  upon  five  days'  notice,  on  the  first  day  of  any  term  of  such 
court,  to  dismiss  the  appeal,  and  the  appeal  shall  be  dismissed 
unless  the  time  of  the  appellant  to  cause  such  return  to  be  filed 
and  copies  thereof  printed  and  served  be  extended  by  such 
Appellate  Term  for  good  cause  shown. 

In  appeals  from  the  District  Courts  if  the  appellant  does  not 
procure  the  return  to  be  made  to  the  court  within  the  time 
prescribed  in  section  3053  of  the  Code  of  Civil  Procedure,  the 
respondent  may  move,  on  five  days'  notice  to  dismiss  the  appeal, 
and  such  appeal  will  be  dismissed,  unless  such  Appellate  Term, 
for  good  cause  shown,  extends  the  time  in  which  the  return  may 
be  filed.  If  the  court  below  shall  not  make  the  return  to  this 
court,  as  prescribed  by  the  Code,  the  appellant  may  move,  on 
the  first  day  of  such  Appellate  Term,  upon  five  days'  notice,  to 
compel  such  return  by  attachment.  (Rule  3,  of  Special  Rules 
of  First  DepL) 


SECTION    X. 

Points. 

After  the  case  is  settled,  both  parties  should  proceed  to 
prepare  points.  The  object  of  points  is  to  furnish  the  court 
with  the  leading  positions  insisted  on  by  counsel,  or  in  other 
words  the  heads  of  his  argument  with  a  reference  to  the  authori- 
ties he  intends  to  cite  in  support  of  the  same.  {Gray  v. 
Schenck,  3  How.  231.)  Where  the  exceptions  taken  upon  the 
trial  are  numerous,  the  appellant  should  not  include  them  all 
in  a  single  point  and  insist  generally  that  each  and  every  ruling 
to  which  they  refer  is  erroneous,  but  should  select  the  excep- 
tions upon  which  he  relies,  stating  each  in  a  separate  point, 
with  a  proper  reference  to  the  folio  of  the  case  at  which  it  is 
to  be  found,  with  a  terse  statement  of  the  ground    of   his  claim 
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that  the  exception  should  be  sustained.  (See  Hebbard  v.  Haugh- 
ian,  70  N.  Y.  54,  61.) 

The  points  of  the  appellant  should  so  be  framed  as  to 
direct  the  attention  of  the  court  to  the  features  of  the  case  for 
which  he  asks  a  reversal  (Landers  v.  Staten  Island  R.  R.  Co., 
13  Abb.  Pr.  N.  S.  338),  while  those  of  the  respondent  will 
direct  the  attention  of  the  court  to  such  features  of  the  case  as 
require  an  affirmance.  Each  party  must  prefix  to  his  points  a 
concise  statement  of  the  facts  of  the  case,  with  reference  to  the 
folios  ;  and  if  such  statement  is  not  furnished,  no  discussion  of 
the  facts  by  the  party  omitting  such  statement  will  be  permitted. 
(Gen.  Rule  40.)  If  the  appeal  is  to  the  Court  of  Appeals  each 
party  must  briefly  state  upon  his  printed  points,  in  a  sepa^ 
rate  form,  the  leading  facts  which  he  deems  established,  with  a 
reference  to  the  folios  where  the  evidence  of  such  facts  may  be 
found.  (Rule  8  Ct.  App.)  The  cases  cited  from  the  courts  of 
this  state  should  be  cited  from  the  reports  of  the  official  re- 
porters if  such  cases  have  been  reported  in  full  in  the  official 
reports.     (Rule  43.) 

The  rules  of  the  Appellate  Division  of  the  Third  Depart- 
ment require  the  appellant,  in  addition  to  the  statement  required 
by  Rule  41,  to  prefix  to  his  points  a  brief  statement  showing  in 
what  court  or  before  what  officer  or  tribunal  the  action  or  pro- 
ceeding was  instituted,  the  relief  sought,  the  defense  or  grounds 
of  opposition  thereto,  the  result  in  the  court  or  before  the 
officer  or  tribunal  in  which  the  action  or  proceeding  was  com- 
menced, and'  how  the  cause  was  brought  into  the  Appellate 
Division.  If  any  opinion  written  in  the  case  has  been  pre- 
viously reported,  he  must  also  state  where  it  was  so  reported.  If 
any  opinion  has  been  written  which  has  not  been  reported,  the 
party  whose  duty  it  is  to  furnish  the  papers  must  submit  a 
printed  copy  of  such  opinion  to  the  court,  either  in  the  record 
or  with  his  brief.  (Rule  g.  Third  Dept.)  Substantially  the 
same  rule  is  enforced  in  the  Fourth  Department.  (Rule  10, 
Fourth  Dept.) 

The  points  must  be  printed,  and  all  the  requirements  as  to 
the  mode  of  printing  the  case  apply  to  the  printing  of  points. 
(See  ante,  p.  282.) 

An  appeal  to  the  Appellate  Division  of  the  Supreme  Court 
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On  appeal  to  the  county  court. 

from  a  judgment  rendered  by  the  Municipal  Court  of  Buffalo, 
«acli  party  is  required  to  file  five  copies  of  any  brief  or  points 
which  he  may  desire  to  submit. 

On  bringing  on  the  argument  of  an  appeal  to  the  County 
Court  from  a  judgment  rendered  by  a  justice  of  the  peace, 
counsel  should  furnish  to  the  court  and  to  the  other  side  a  copy 
of  the  points  made,  with  reference  to  the  law  and  authorities  on 
which  he  relies.  This  is  required  by  rule  in  some  counties,  and 
should  be  the  uniform  practice.  It  is  not  necessary,  however, 
that  the  points  served  on  appeal  to  the  County  Court  should  be 
printed. 


CHAPTER    XIV. 
APPEALS  TO  THE  COURT  OF  APPEALS. 

SECTION  I. 

Procuring  a  Certificate  and  an  Order  Allowing  an 

Appeal. 

When  a  certificate  and  order  are  necessary. — ^There  are 
certain  classes  of  cases  in  which  an  appeal  to  the  Court  of 
Appeals  from  the  determination  of  the  Appellate  Division  of  the 
Supreme  Court  is  a  matter  of  statutory  and  constitutional  right. 
(See  ante,  p.  54.)  In  such  cases  no  application  to  any  court  for 
leave  to  appeal  is  necessary.  There  are  other  classes  of  cases  in 
which  an  appeal  to  the  Court  of  Appeals  is  not  a  matter  of  right 
but  is  made  dependent  upon  the  determination  of  the  Appellate 
Division  whether  a  question  of  law  is  involved  in  the  case  which 
ought  to  be  reviewed  by  the  Court  of  Appeals.  There  are  still 
other  cleisses  of  cfises  in  which  an  appeal  is  not  a  matter  of  right, 
but  is  made  to  depend  in  the  first  instance  upon  the  determina- 
tion of  the  Appellate  Division  that  a  question  of  law  is  involved 
that  ought  to  be  reviewed  by  the  Court  of  Appeals,  or  in  case 
the  Appellate  Division  refuses  to  so  certify,  that  an  appccd  is 
allowed  by  a  judge  of  the  Court  of  Appeals. 

Under  subdivision  2  of  section  190  of  the  Code,  an  appeal 
may  be  taken  from  a  determination  of  the  Appellate  Division  of 
the  Supreme  Court  in  any  department  where  the  Appellate 
Division  allows  the  same,  and  certifies  that  one  or  more  questions 
of  law  have  arisen  which,  in  its  opinion,  ought  to  be  reviewed  by 
the  Court  of  Appeals,  in  which  case  the  appeal  brings  up  for  re- 
view the  questions  so  certified,  and  no  other,  and  the  Court  of 
Appeals  must  certify  to  the  Appellate  Division  its  determination 
upon  such  questions. 

No  appeal  can  be  taken  to  the  Court  of  Appeals  in  any  civil 
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action  or  proceeding  commenced  in  any  court  other  than  the 
Supreme  Court,  Court  of  Claims,  County  Court,  or  a  Surrogate's 
Court,  unless  the  Appellate  Division  of  the  Supreme  Court 
allows  the  appeal  by  an  order  made  at  the  term  which  rendered 
the  determination,  or  at  the  next  term  after  judgment  is  entered 
thereupon  and  shall  certify  that  in  its  opinion  a  question  of  law 
15  involved  which  ought  to  be  reviewed  by  the  Court  of  Appeals. 
(Code  of  Civil  Pro.  §  191,  subd.  i.) 

So  no  appeal  can  be  taken  to  the  Court  of  Appeals  from  a 
judgment  of  affirmance  rendered  in  an  action  to  recover  damages 
for  a  personal  injury,  or  to  recover  damages  for  injuries  resulting 
in  death,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer, 
conveyance,  assignment,  or  written  instrument,  as  in  fraud  of  the 
rights  of  creditors,  or  in  an  action  to  recover  wages,  salary,  or 
compensation  for  services,  including  expenses  incidental  thereto, 
or  damages  for  the  breach  of  any  contract  therefor,  when  the  de- 
cision of  the  Appellate  Division  is  unanimous,  unless  such 
Appellate  Division  shall  certify  that  in  its  opinion  a  question  of 
law  is  involved  which  ought  to  be  reviewed  by  the  Court  of 
Appeals,  or,  unless  in  case  of  its  refusal  to  so  certify,  an  appeal 
is  allowed  by  a  judge  of  the  Court  of  Appeals.      (Id.  subd.  2.) 

When  and  how  the  application  should  be  made. — The 
statute  does  not  prescribe  the  time  within  which  an  application 
must  be  made  for  an  order  allowing  an  appeal  to  the  Court  of 
Appeals  and  for  the  certificate  provided  for  by  subdivision  2  of 
section  190  of  the  Code.  It  does,  however,  limit  the  time  within 
which  an  appeal  may  ba  taken,  and  thus  indirectly  limits  the 
time  within  which  the  application  must  be  made.  The  court  can- 
not extend  the  time  to  appeal  by  an  order  allowing  an  appeal  to 
be  taken  after  the  time  limited  therefor  has  expired,  nor  can, it 
render  effectual  an  unauthorized  appeal  taken  before  leave  to 
appeal  has  been  granted  by  providing  in  the  order  allowing  it, 
that  it  shall  have  the  same  force  and  effect  as  if  made  and  en- 
tered the  day  prior  to  the  service  of  the  notice  of  appeal,  and 
that  it  be  entered  nunc  pro  tunc  as  of  that  day.  {Guarantee 
Trust  Co.  V.  P.,  R.  &■  N.  E.  R.  R.  Co.,  160  N.  Y.  i;  Steamship 
Richmond  Hill  Co.  v.  Seager,  Id.  312;  7  N.  Y.  Ann.  Cas.  125.) 

An  application  for  leave  to  appeal  in  a  case  specified  in  the 
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first  subdivision  of  section  191  of  the  Code,  must  be  made  either 
at  the  term  which  rendered  the  determination  which  it  is  sought 
to  review,  or  at  the  next  term  after  judgment  is  rendered  there- 
upon. (Code  of  Civil  Pro.  §  191.  See  Porter  s.  International 
Bridge  Co.,  163  N.  Y.  79.)  If  the  appHcation  is  under  the 
second  subdivision  of  that  section,  it  must  be  made  either  at  the 
same  term  or  at  the  term  of  the  Appellate  Division  next  suc- 
ceeding that  at  which  judgment  of  affirmance  was  rendered  and 
notice  of  the  entry  thereof  served  upon  the  party  aggrieved.  If 
the  application  is  denied,  the  order  of  denial  should  be  entered 
and  a  copy  thereof  with  notice  of  entry  should  be  served  upon 
the  moving  party.  The  latter  has  thirty  days  from  and  after 
service  of  the  copy  order  and  notice  of  entry  in  which  to  apply 
to  a  judge  of  the  Court  of  Appeals  to  be  allowed  to  appeal  to 
that  court.     (Code  of  Civil  Pro.  §  1310.) 

The  application  to  the  Appellate  Division  for  leave  to  appeal 
to  the  Court  of  Appeals  pursuant  to  section  191  of  the  Code, 
must  be  made  upon  notice.  The  questions  of  law  which  the 
moving  party  desires  to  have  reviewed  must  be  definitely  and 
concisely  stated  in  the  notice  of  motion,  and  in  case  the  questions 
are  not  so  stated  the  motion  will  be  denied.  {Harroun  v.  Brush 
Electric  Light  Co.,  14  App.  Div.  19.)  The  motion  should  be 
based  upon  the  record,  or  upon  affidavits  presenting  the  necessary 
facts  and  showing  reasons  for  granting  the  motion,  or  upon  both 
the  record  and  afl&davits.  It  will  not  be  granted  upon  an  affi- 
davit which  does  not  show  such  reasons.  {Cornwell  v.  Clements, 
6g  St.  Rep.  iii.) 

In  what  cases  an  appeal  will  be  allowed. — The  right  to  apply 
to  the  court  or  a  judge  to  allow  an  appeal  was  intended  primarily 
to  provide  for  exceptional  cases  where  public  interests  or  the  in- 
terest of  jurisprudence  might  be  endangered  by  permitting  a 
decision  to  go  unchallenged.  The  questions  to  be  considered 
by  the  court  or  judge  to  whom  the  application  is  made,  are,  first, 
whether  in  his  or  its  judgment,  there  is  reason  to  believe  that 
some  material  error  is  disclosed  by  the  record;  and,  second,  if  so, 
whether  it  is  of  sufficient  importance  to  require  the  final  character 
of  the  decisions  of  the  Appellate  Division  to  be  disregarded  in 
the  particular  case  by  allowance  of  another   appeal.     The  mere 
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existence  of  errors  in  rulings  on  the  trial,  to  the  prejudice  of  the 
appellant  does  not  alone  warrant  the  granting  of  a  certificate. 
Where  the  questions  have  a  public  aspect,  different  considera- 
tions apply.  Where  the  supposed  error  relates  to  a  question  of 
constitutional  law,  or  the  construction  of  a  statute,  or  where  the 
point  is  one  upon  which  there  is  a  conflict  of  decisions  between 
different  Appellate  Divisions,  or  where  it  relates  to  a  principle 
of  law  or  a  question  of  evidence,  which,  if  permitted  to  pass 
uncorrected,  would  be  likely  to  introduce  confusion  into  the 
body  of  the  law  from  the  frequent  recurrence  of  occasions  where 
the  same  questions  will  come  up,  in  these,  and  in  perhaps  similar 
cases,  the  public  interests  and  the  interests  of  jurisprudence 
would  justify,  if  not  require,  the  granting  of  a  certificate. 
{Sciolina  v.  Erie  Preserving  Co.,  151  N.  Y.  50;  Butterfield  v. 
Radde,  47  How.  535;  6  Jones  &  Sp.  44;  58  N.  Y.  489.)  If  the 
.court  does  not  deem  the  principle  involved  in  the  case  of  suf- 
ficient importance  to  justify  its  being  carried  to  the  Court  of 
Appeals  (See  Woodward  v.  Bugsbee,  2  Hun,  128;  Id,  683; 
Hamilton  v.  Third  Ave.  R.  R.  Co.,  9  Jones  &  Sp.  538;  Deutsche 
v.  Reilly,  19  Alb.  L.  J.  162;  Annan  v.  Ritchie,  6  Daly,  331),  or 
where  no  novel  question  of  law  is  involved  {^Fulton  v.  Metropolitan 
Life  Ins.  Co.,  2  Misc.  55;  Wallace  v.  Dinniny,  12  Misc.  635),  or  if 
the  decision  is  based  upon  a  reported  decision  of  the  Court  of 
Appeals  l^&e.  Josuezv.  Murphy,  6  Daly,  404;  White  v.  Batta,  "j 
Misc.  662;  Ward  V.  Edesheimer,  45  St.  Rep.  283),  leave  to  appeal 
will  not  be  granted.  The  fact  that  the  Court  of  Appeals  has  not 
yet  passed  upon  the  precise  question  involved  is  not  of  itself  a 
ground  for  granting  leave  to  appeal.  (Hamburger  v.  Rodman,  9 
Daly,  93.)  Leave  will  not  be  granted  for  the  purpose  of  enabling 
counsel  to  attempt  to  obtain  a  modification  of  a  pertinent  decis- 
ion of  the  Court  of  Appeals  which  has  been  followed  for  many 
years  (Wardv.  Edesheimer,  45  St.  Rep.  283),  nor  will  an  appeal 
from  a  decision  involving  the  construction  of  a  public  statute  be 
granted  where  the  court  is  not  in  doubt  as  to  its  proper  construc- 
tion or  as  to  the  correctness  of  its  decision.  [Fire  Department  of 
N.  Y.  v.  Wendell,  13  Daly.)  But  leave  to  appeal  will  be  granted 
where  the  court  is  in  doubt  as  to  the  correctness  of  its  decision 
(Alfaro  V.  Davidson,  8  Jones  &Sp.  289;  Spence  v.  Lindo,  19  Alb. 
L.  J.  162),  or  where  the  rules  and  principles  of  law  involved  are 
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important  and  affect  large  and  varied  public  interests,  and  have 
not  been  settled  by  the  court  of  last  resort  {Atlantic  &■  Pacific 
Tel.  Co.  V.  Barnes,  7  Jones  &  Sp.  357),  or  where  there  are  numer- 
ous other  cases  pending  involving  the  same  question.  {Fischer  v. 
Hope  Mutual  Ins.  Co.,  8  Jones  &  Sp.  550.  And  see  Brands. 
Godwin,  31  St.  Rep.  276.) 

The  application  for  leave  to  appeal  must  be  denied  where 
the  application  is  under  section  191  of  the  Code  and  is  not  made 
at  the  term  of  court  that  rendered  the  decision  sought  to  be 
reviewed  or  at  the  next  term  thereafter,  (See  DeFreest  v.  City 
of  Troy,  34  Hun,  580.)  But  it  is  not  important  that  the  Appel- 
late Division  to  which  the  application  is  made  should  be  com- 
posed of  the  same  judges  that  constituted  the  Appellate  Division 
which  decided  the  case.  {Third  Ave.  R.  R.  Co.  v.  Ebling,  100 
N.  Y.  98.) 

Form  of  the  Certificate. — The  review  in  the  Court  of  Ap- 
peals of  the  questions  certified  to  it  by  the  Appellate  Division 
under  the  second  subdivision  of  section  190  of  the  Code  is  limited 
to  the  questions  so  certified.  The  questions  certified  under  this 
subdivision  should  present  distinct  points  or  propositions  of  law, 
clearly  stated,  so  that  they  can  be  definitely  answered  without 
regard  to  the  other  issues  in  the  case  and  should  be  questions  of 
law  only.  {Grannanv.  Westchester  Racing  Assn. ,  153N.  Y.  449.) 
When  however  leave  is  granted  in  a  case  falling  under  the  second 
subdivision  of  section  191,  the  appeal  is  general  and  does  not 
call  for  the  formulation  or  certification  of  specific  questions  of 
law  for  review.  {Young  v.  Fox,  155  N.  Y.  615.)  For  a  form  of 
such  order  and  certificate  see  Reed  v.  Mc Cord,  160  N.  Y.  330, 
331- 

Effect  of  the  order. — The  provisions  of  the  Constitution 
authorizing  the  Appellate  Division  to  allow  an  appeal  upon  any 
question  of  law  which  in  its  opinion  ought  to  be  reviewed  in  the 
Court  of  Appeals,  applies  only  to  the  allowance  of  appeals  from 
interlocutory  and  non-final  judgments  and  orders,  and  was  not 
intended  to  nullify  or  affect  the  provision  which  prevents  the 
Court  of  Appeals  from  reviewing  questions  as  to  the  sufficiency 
of  the  evidence.     And  the  provision  of  the  Code  authorizing  the 
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Appellate  Division  to  allow  an  appeal  to  the  Court  of  Appeals 
from  a  unanimous  affirmance  in  an  action  for  a  personal  injury, 
on  certifying  that  a  question  of  law  is  involved  which,  in  its 
opinion,  ought  to  be  reviewed,  did  not  add  to  the  questions  which 
•  the  Court  of  Appeals  may  review,  and  is  controlled  by  the  pro- 
vision of  the  Constitution  which  prohibits  the  court  from  review- 
ing  the  question  of  the  sufiGciency  of  the  evidence  to  sustain  a 
verdict  not  directed  by  the  court,  unanimously  affirmed  by  the 
Appellate  Division.     {Reed  v.  McCord,  i6o  N.  Y.  330.) 

So  under  the  Constitution  the  Court  of  Appeals  cannot 
review  an  appeal  from  an  order  granting  a  new  trial  on  excep- 
tions unless  accompanied  by  a  stipulation  for  judgment  absolute 
on  affirmance,  although  the  Appellate  Division  has  allowed  the 
appeal  and  certified  a  question  of  law  for  review.  The  provision 
of  the  Constitution  permitting  the  Appellate  Division  to  allow 
appeals,  was  intended  to  apply  to  cases  where  the  appeal  is  not 
given  as  a  matter  of  right;  and  the  Appellate  Division  cannot, 
where  an  appeal  is  given  as  a  matter  of  right  upon  certain  condi- 
tions, allow  the  appeal  and  dispense  with  the  conditions.  {Mundt 
v.  Glokner,  160  N.  Y.  571.) 

Where  a  notice  of  appeal  has  been  served  without  first 
obtaining  leave  to  appeal,  in  a  case  where  leave  to  appeal  is  neces- 
sary, the  Appellate  Division  cannot  validate  the  void  notice  by 
an  order  allowing  the  appeal  nunc  pro  tunc  as  of  a  date  prior  to 
the  service  of  the  notice  of  appeal.  The  order  cannot  be  made 
retroactive.  {Guarantee  Trust  &  Safe  Deposit  Co.  v.  P.,  R.  &  N. 
E.  R.  R.  Co.,  160  N.  Y.  i;  Steamship  Richmond  Hill  Co.  v.  Seager, 
160  N.  Y.  312;  7  N.  Y.  Ann.  Gas.  125.) 

While  it  was  not  at  first  definitely  held  that  the  fact 
that  a  party  is  under  the  necessity  of  applying  for  leave  to  appeal 
and  that  the  application  under  the  circumstances  of  the  case  could 
not  be  made  at  the  term  at  which  the  decision  of  the  Appellate 
Division  was  made,  would  have  the  effect  to  extend  the  time  for 
appeal,  it  was  held,  that,  assuming  that  the  fact  has  that  effect, 
the  appeal  must  at  least  be  taken  within  a  reasonable  time 
after  the  order  allowing  the  appeal  is  granted,  not  exceeding 
sixty  days.  {Lane  v,  Wheeler,  loi  N.Y.  17;  Steamship  Richmond 
Hill  Co.  V.  Seager,  160  N.  Y.  312.  And  see  Guarantee  Trust  Co. 
V.  P.,  R.  &■  N.  E.  R.  R.  Co.,  Id.  i.)     It  is  now  held  that  the  time 
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limited  for  taking  the  appeal  does  not  commence  to  run  until  the 
order  allowing  the  appeal  is  granted.  {Porter  v.  International 
Bridge  Co.,  163  N.  Y.  79.)  If  the  order  allowing  the  appeal  is 
not  obtained  at  the  term  of  the  Appellate  Division  at  which 
the  order  or  judgment  appealed  from  was  made  or  rendered, 
or  before  the  end  of  the  next  succeeding  term,  none  can  be  sub' 
sequently  granted.     (Id.) 

Staying  proceedings  to  enforce  the  judgment. — In  a  case 
specified  iu  subdivision  2  of  section  191,  of  the  Code,  a  party 
aggrieved,  upon  presenting  to  the  court  proof  by  afifidavit  that  he 
intends  to  apply  to  the  Appellate  Division  for  leave  to  appeal  to 
the  Court  of  Appeals,  and  that  in  case  such  Appellate  Division 
shall  refuse  such  leave,  then  that  such  party  intends  to  apply  to 
a  judge  of  the  Court  of  Appeals  to  be  allowed  to  appeal  to  the 
Court  of  Appeals,  and  proof  that  an  undertaking  given  as  pre- 
scribed in  chapter  twelfth  of  the  Code  has  been  filed  with  the 
clerk  with  whom  the  judgment  appealed  from  is  entered,  shall  be 
entitled  to  an  order  staying  all  proceedings  to  enforce  such  judg- 
ment, until  the  granting  or  refusal  of  such  leave  to  appeal  by  such 
Appellate  Division  or  a  judge  of  the  Court  of  Appeals.  (Code 
of  Civil  Pro.  §   13 10.) 


SECTION  II. 

Taking  and   Perfecting  an  Appeal  to  the  Court  of 

Appeals. 

Time  virithin  which  the  appeal  must  be  taken.— An  appeal 
to  the  Court  of  Appeals  from  a  final  judgment  must  be  taken 
within  one  year  after  final  judgment  is  entered  upon  the  deter- 
mination of  the  Appellate  Division  of  the  Supreme  Court,  and 
judgment-roll  filed.  An  appeal  to  the  Court  of  Appeals  from  the 
an  order  must  be  taken  within  sixty  days  after  service  of  a  copy 
of  the  order  appealed  from  and  a  written  notice  of  the  entry 
thereof.  (Code  of  Civil  Pro.  §  1325.)  Where  the  appeal  is 
from  a  final  judgment,  the  review  of  an  interlocutory  judgment 
or  of  an  intermediate  order  which  is   specified  in  the  "'^tice   of 
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appeal  is  not  affected  by  the  expiration  of  the  time  within  which 
separate  appeal  might  have  been  taken  therefrom  (Id.  §  1316), 
nor  does  the  expiration  of  the  time  within  which  to  take 
an  original  appeal  from  the  determination  of  the  Appellate 
Division  afifirming  an  interlocutory  judgment  or  refusing  a  new 
trial,  impair  the  right  of  the  respondent  to  review  such  deter- 
mination by  cross-appeal,  where  the  adverse  party  has  appealed 
tD  the  Court  of  Appeals  from  a  final  judgment  taken,  after  such 
determination,  at  a  Special  or  Trial  Term,  or  pursuant  to  the 
directions  of  a  referee.     (Id.  §  1350.) 

The  time  within  which  either  party  may  appeal  to  the  Court 
of  Appeals  from  a  judgment  or  order  cannot  be  extended,  either 
directly  or  indirectly,  by  a  court  or  judge,  except  where  the 
party  entitled  to  appeal  has  died  before  the  expiration  of  the 
time  within  which  an  appeal  might   be   taken.       (Code  of   Civil 

Pro.  §§784,  785.) 

Where  an  appeal  is  not  a  matter  of  right,  and  an  application 
to  the  Appellate  Division  for  leave  to  appeal  is  necessary,  and 
such  application  cannot  be  made  at  the  term  at  which  the  deter- 
mination sought  to  be  reviewed  was  made,  the  application  must 
be  made  at  the  next  succeeding  term,  and  the  appellant  then  has 
the  statutory  time  from  and  after  the  granting  of  the  order  allow- 
ing the  appeal  in  which  to  take  and  perfect  his  appeal.  (See  ajite^ 
p.  295.) 

The  general  principles  relating  to  the  limitation  of  the  time 
to  appeal  have  been  discussed  in  another  chapter.  (See  ante^ 
p.  163.) 

Form  and  contents  of  the  notice  of  appeal. — An  apoeal 
to  the  Court  of  Appeals  is  taken  by  serving  a  notice  of  appeal 
upon  the  attorney  for  the  adverse  party,  and  upon  the  clerk 
with  whom  the  judgment  or  order  appealed  from  is  entered  by 
filing  it  in  his  office.  The  Code  does  flot  prescribe  a  form  for 
the  notice  of  appeal,  but  merely  requires  that  it  shall  be  in 
writing  and  to  the  effect  that  the  appellant  appeals  from  the 
judgment  or  order  or  from  a  specified  part  thereof,  and  if  the 
appeal  is  from  an  order  granting  a  new  trial  on  a  case  or  excep- 
tions, that  the  notice  shall  contain  an  assent  on  the  part  of  the 
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appellant  that  if  the  order  is  affirmed,  judgment  absolute  shall 
be  rendered  against  him.     (Code  of  Civil  Pro.  §§  191,  1300.) 

Where  the  appeal  is  from  a  final  judgment  or  from  a  final 
order  in  a  special  proceeding,  and  the  appellant  intends  to  bring 
up  for  review  thereupon  an  interlocutory  judgment  or  an  inter- 
mediate order,  he  must  in  the  notice  of  appeal  distinctly  specify 
the  interlocutory  judgment  or  intermediate  order  to  be  re- 
viewedi     (Id.  §  1301.) 

The  general  requisities  of  a  notice  of  appeal  have  been 
given  elsewhere.     (See  ante,  p.  177.) 

Danger  of  an  appeal  from  an  order  granting  a  new  trial — 
As  an  appeal  cannot  be  taken,  from  an  order  granting  a  new  trial, 
on  a  case  and  exceptions,  unless  the  notice  of  appeal  contains  an 
assent  on  the  part  of  the  appellant,  that  if  the  order  is  affirmed, 
judgment  absolute  shall  be  rendered  against  him  (Code  of  Civil 
Pro,.  §  191,  subd.  i);  and  as  in  case  of  affirmance  of  the  order, 
the  court  has  no  alternative  but  to  enforce  the  stipulation  (Id. 
§  194;  Godfrey  v.  Moser,  66  N.  Y.  250;  Snehley  v.  Conner,  78 
N.  Y.  217;  Hitchings  v.  Van  Brunt,  38  N.  Y.  335;  Cobb  v.  Hat- 
field,  46  N.  Y.  533;  Lake  v.  Nathans,  67  N.  Y.  589;  Hiscock  v. 
Harris,  80  N.  Y.  402;  and  see  ante^  p.  76),  a  party  should  con- 
sider well  the  possible  result  of  the  step  before  hazarding  his 
entire  case  by  an  appeal  from  such  an  order.  "  There  is  but  a 
single  class  of  cases,  and  the  individual  cases  coming  within  it 
are  rare,  in  which  this  course  can  prudently  be  adopted.  It  is 
only  proper  and  admissible  when  the  sole  question  that  can  be 
presented  upon  the  record,  relates  to  and  will  determine  the 
merits  of  the  controversy,  unembarrassed  by  incidental  questions 
affecting  the  trial,  but  not  necessarily  decisive  of  the  true  merits 
of  the  litigation.  If  every  fact  that  can  affect  the  result  has  been 
upon  the  trial  adjudged  favorably  to  the  party  against  whom  the 
new  trial  has  been  granted,  and  no  exception  has  been  taken  to 
the  admission  or  rejection  of  evidence,  or  to  the  rulings  upon 
minor  or  incidental  questions  in  the  progress  of  the  trial,  which, 
if  well  taken,  will  entitle  the  exceptant  to  a  new  trial;  in  other 
words,  if  the  objections  and  exceptions  taken  at  the  trial,  and  to 
the  recovery,  cannot  be  obviated  upon  a  second  trial,  but  the 
verdict  and  judgment  must  necessarily  be  adverse  to  the  party 
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against  whom  the  new  trial  has  been  granted,  if  the  order  and 
decision  stand,  an  appeal  from  the  order,  with  the  stipulation  for 
judgment  absolute  in  case  the  order  is  sustained,  may  be  advis- 
able." {Cohb  V.  Hatfield,  46  N.  Y.  533,  538,  per  Allen,  J.) 
But  ordinarily  there  are  exceptions  which,  if  well  taken,  will 
entitle  the  unsuccessful  party  to  a  new  trial,  but  the  decision  of 
which  will  not  finally  or  necessarily  determine  the  merits  of  the 
action  or  the  rights  of  the  parties;  and  in  such  cases  the 
exceptions  must  be  clearly  frivolous  to  justify  the  hazard  of  an 
appeal  from  an  order  granting  a  new  trial,  with  consent  to  judg- 
ment absolute  upon  affirmance.  (Id.)  And  especially  should  a 
plaintiff  consider  well  before  appealing  from  an  order  granting  a 
new  trial,  where  the  defendant  sets  up  a  counter-claim  which  will 
entitle  him  to  judgment  for  affirmative  relief  in  case  the  appeal 
IS  taken  and  the  order  is  affirmed.  (See  Hiscock  v.  Harris,  80 
N.  Y.  402.) 

The  appellant  must  be  prepared  to  take  the  risk,  not  only  of 
the  questions  considered  by  the  court  below,  and  upon  which 
they  may  have  made  the  order,  but  of  every  other  exception 
appearing  by  the  record,  and  of  every  legal  error  which  the 
respondent  can  show  in  support  of  the  order,  whether  noticed  by 
the  court  below  or  not.  {Mackay  v.  Lewis,  73  N.  Y.  382; 
Krekeler  v.  Thaule,  73  N.  Y.  608;  Simar  v.  Canaday,  53  N.  Y. 
298,  306.) 

Service  of  the  notice — The  manner  in  which  a  notice  of 
appeal  is  served  upon  the  attorney  for  the  adverse  party  and 
upon  the  clerk,  has  been  considered  in  another  chapter.  (See 
ante,  p.  183.) 

Security  to  perfect  the  appeal — To  render  a  notice  of  appeal 
to  the  Court  of  Appeals  effectual  for  any  purpose,  except  ia  a 
case  where  it  is  expressly  prescribed  by  law  that  security  is  not 
necessary  to  perfect  the  appeal,  the  appellant  must  give  a  written 
undertaking  to  the  effect  that  he  will  pay  all  costs  and  damages 
which  may  be  awarded  against  him  on  the  appeal,  not  exceeding 
five  hundred  dollars.  (Code  of  Civil  Pro.  §  1326.)  This  under- 
taking must  be  filed  with  the  clerk  with  whom  the  judgment  or 
order  appealed  from  is  entered  (Id.  §§  816,  1307),  and  a  copy 
thereof,   showing  where   it   is   filed,   must   be  served  upon  the 
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attorney  for  the  adverse  party  with  the  notice  of  appeal,  or  before 
the  expiration  of  the  time  to  appeal.  (Id.  §  1334-)  The  service 
will  be  in  time  if  made  after  service  of  the  notice  of  appeal,  but 
before  the  time  to  appeal  expires.  {Blake  v.  Lyon  &  Fellows 
Manuf.  Co.,  75  N.  Y.  611.     See  ante,  p.  188.) 

The  cases  in  which  it  is  prescribed  by  law  that  security  is 
not  necessary  to  perfect  an  appeal  have  been  noticed.  (See  ante, 
p.  187 )  The  respondent  may  by  stipulation  waive  the  giving  of 
any  security  required  by  the  Code  to  perfect  the  appeal  (Code 
of  Civil  Pro.  §  1305;  Ante,  p.  217),  or,  the  appellant  may,  in  lieu 
of  the  required  undertaking,  deposit  with  the  clerk  with  whom 
the  judgment  or  order  appealed  from  is  entered,  a  sum  of  money 
equal  to  the  amount  for  which  the  undertaking  is  required  to  be 
given,  and  give  notice  of  the  deposit  to  the  respondent.  The 
deposit  has  the  same  effect  as  filing  the  undertaking;  and  notice 
that  it  has  been  made  has  the  same  effect  as  notice  of  the  filing 
and  service  of  a  copy  of  the  undertaking.  (Code  of  Civil  Pro. 
§  1306.)  The  effect  of  giving  the  undertaking  and  serving  a 
copy  with  notice  of  the  filing,  is  to  perfect  the  appeal.  (Id. 
§  1326.)  The  proper  mode  of  serving  and  filing  an  undertaking  to 
perfect  an  appeal,  and  the  requisites  of  the  notice  to  be  given  the 
adverse  party  have  been  noticed.     (See  ante,  p.  226.) 

Except  where  the  statute  dispenses  with  security  to  perfect 
the  appeal,  or  security  has  been  waived  by  the  respondent,  it  is 
absolutely  essential  to  render  the  appeal  effectual  for  any  purpose. 
It  must  be  given  whether  the  appeal  is  from  an  order  or  from  a 
judgment.  {Cowdin  v.  Teal,  67  N.  Y.  581.)  The  court  has  no 
power  to  dispense  with  it  (^Architectural  Iron  Works  v.  City  of 
Brooklyn,  85  N.  Y.  652),  nor  to  order  that  a  sum  deposited  in  lieu 
of  an  undertaking  on  appeal  to  the  General  Term,  shall  take  the 
place  of  the  undertaking  or  deposit  required  on  appeal  to  the 
Court  of  Appeals.     {Mclntyre  v.  Strong,  2  Civ.  Pro.  R.  36.) 

The  requisites  of  an  undertaking  given  to  perfect  an  appeal 
have  been  considered  elsewhere.     (See  ante,  p.  189.) 
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SECTION  III. 

Staying  the    Execution   of   the   Judgment   or  Order 
Appealed  from. 

When  execution  stayed  by  the  notice  of  appeal. — As  a 

general  rule,  an  appellant  desiring  to  stay  the  execution  of  a 
judgment  or  order  until  the  determination  of  his  appeal  there- 
from, must  furnish  the  security  required  by  the  statute  to  effect 
a  stay,  or,  if  there  are  no  statutory  provisions  upon  the  subject, 
must  obtain  an  order  directing  the  stay.      (See  ante,  p.  193.) 

There  are  exceptions  to  this  rule.  Upon  an  appeal  taken 
by  the  people  of  the  State,  or  by  a  State  officer,  or  by  a  board  of 
State  offices,  or  a  board  of  supervisors  of  a  county,  the  service 
of  the  notice  of  appeal  perfects  the  appeal,  and  stays  the  execu- 
tion of  the  judgment  or  order  appealed  from,  without  an  under- 
taking or  other  security.  (Code  of  Civil  Pro.  §  13 13.)  Upon  an 
appeal  by  a  municipal  corporation,  the  service  of  the  notice  of 
appeal  has  the  same  effect,  unless  the  court  in  or  from  which  the 
appeal  is  taken,  requires  security  to  be  given.  (Id.  §  1314.  See 
ante,  p.  217.) 

The  nature  of  the  security  required  to  stay  execution, 
depends  upon  the  character  of  the  judgment  or  order  from  which 
the  appeal  is  taken.  It  must  be  in  the  form  of  a  written  under- 
taking where  the  appeal  is  taken  from  a  judgment  for  a  sum  of 
money,  or  from  a  judgment  or  order  directing  the  payment  of  a 
sum  of  money  (Code  of  Civil  Pro.  §  1327);  or  from  a  judgment 
for  the  recovery  of  a  chattel  (Id.  §  1329);  or  from  a  judgment  or 
order  directing  the  sale  or  the  delivery  of  possession  of  real  prop- 
erty, or  which  entitles  the  respondent  to  the  immediate  posses- 
sion thereof.  (Id.  §  1331.)  If  the  appeal  is  taken  from  a  judg- 
ment or  order  directing  the  assignment  or  delivery  of  a  docu- 
ment, or  of  personal  property,  the  appellant  has  his  election 
either  to  give  the  undertaking  required  to  stay  the  execution  of 
a  judgment  for  the  recovery  of  a  chattel,  or  to  bring  the  thing 
directed  to  be  assigned  or  delivered  into  the  court  below,  or  to 
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place  it  in  the  custody  of  an  officer  or  receiver  designated  by 
that  court.  (Id.  §  1328.)  If  the  appeal  is  taken  from  a  judg- 
ment or  order  directing  the  execution  of  a  conveyance,  or  other 
instrument,  it  does  not  stay  the  execution  of  the  judgment  or 
order  until  the  instrument  is  executed  and  deposited  with  the 
clerk  with  whom  the  judgment  or  order  is  entered,  to  abide  the 
direction  of  the  appellate  court.  (Id.  §  1330.)  Where  the  appeal 
is  taken  from  a  judgment  or  order  afifirming  a  judgment  or  order, 
the  judgment  or  order  of  affirmance  is  to  be  considered,  for  the 
purpose  of  determining  the  security  required  to  stay  its  execu- 
tion, as  being  of  the  same  effect  as  the  judgment  or  order 
affirmed.     (See  Id..§  1332.) 

The  appellant  may,  in  lieu  of  the  undertaking  required  to 
stay  execution  in  any  of  the  cases  above  mentioned,  make  a  de- 
posit with  the  clerk  with  whom  the  judgment  or  order  appealed 
from  is  entered,  of  a  sum  of  money  equal  to  the  "amount  for 
which  the  undertaking  is  required  to  be  given.     (Id.  §  1306.) 

Where  an  appeal  is  taken  to  the  Court  of  Appeals  from  an 
order  of  the  Appellate  Division  granting  a  peremptory  mandamus, 
made  upon  an  original  application,  or  from  a  final  order  made 
upon  an  alternative  mandamus,  granted  at  the  Appellate  Division, 
the  execution  of  the  order  appealed  from  can  be  stayed  only  by 
the  order  of  the  same  Appellate  Division  made  upon  such  terms, 
as  to  security  or  otherwise,  as  justice  requires.  (Id.  §  2087.)  So 
the  final  order  made  by  the  Appellate  Division  in  a  proceeding 
commenced  by  a  writ  of  prohibition,  can  be  stayed  upon  appeal 
only  by  an  order,  made  at  a  term  of  the  Appellate  Division  in 
the  same  department,  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires.     (Id.  §.  2101.) 

The  form  and  contents  of  the  undertaking  required  to 
stay  the  execution  of  a  judgment  or  order  on  appeal  to  the  Court 
of  Appeals  in  any  of  the  cases  above  specified,  and  the  require- 
ments as  to  execution,  have  bsen  elsewhere  noticed.  (See  ante, 
p.  220.) 

Filing  undertaking  and  serving  copy.— The  undertaking 
given  to  stay  execution  must  be  filed  with  the  clerk  with  whom 
the  judgment  or  order  appealed  from  is  entered  (Code  of  Civil 
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Pro.  §  1307),  and  a  copy  of  the  undertaking,  with  a  notice  show- 
ing where  it  is  filed,  must  be  served  upon  the  attorney  for  the 
adverse  party  with  the  notice  of  appeal,  or  before  the  expiration 
of  the  time  to  appeal.     (Id.  §  1334.     See  ante,  p.  226.) 

Limiting  the  amount  of  security. — Where  an  appeal  is. 
taken  to  the  Court  of  Appeals,  the  court  below  may  in  its  discre- 
tion make  an  order,  on  notice  to  the  respondent,  dispensing  with 
or  limiting  the  security  required  to  stay  the  execution  of  the 
judgment  or  order  appealed  from,  as  follows  : 

1.  Where  the  appellant  is  an  executor,  administrator,  trus- 
tee, or  other  person  acting  in  another's  right,  the  security  may 
be  dispensed  with  or  limited  in  the  discretion  of  the  court. 

2.  The  aggregate  sum  in  which  one  or  more  undertakings 
are  required  to  be  given  maybe  limited  to  not  less  than  fifty 
thousand  dollars  where  it  would  otherwise  exceed  that  sum. 
(Code  of  Civil  Pro.  §  13 12.) 

The  application  can  only  be  made  to  the  court  below.  It 
cannot  be  made  to  the  Court  of  Appeals.  {Hills  v  Peekskill 
Savings  Bank,  95  N.  Y.  675 .)  The  practice  on  the  application' 
has  been  noticed  elsewhere.     (See  ante,  p.  218.) 
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Where  the  appellant,  seasonably  and  in  good  faith,  has. 
served  a  notice  of  appeal  either  upon  the  clerk  or  upon  the 
adverse  party,  or  his  attorney,  but  through  mistake,  inadvertence, 
or  excusable  neglect,  has  omitted  to  serve  it  upon  the  other,  or 
to  do  any  other  act  necessary  to  perfect  the  appeal,  or  to  stay 
the  execution  of  the  judgment  or  order  appealed  from,  he  should 
apply  to  the  appellate  court  or  to  the  court  below.upon  an  affidavit 
setting  forth  the  facts  for  an  order  permitting  the  omission  to  be 
supplied,  or  an  amendment  to  be  made,  as  the  case  requires. 
The  application  is  addressed  to  the  discretion  of  tjie  court,  and 
if  granted,  such  terms  may  be  imposed  as  justice  requires.  (See 
Code  of  Civil  Pro.,  §  1303.) 
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How  far  defects  in  the  papers  or  proceedings  to  take  and 
perfect  an  appeal  or  to  stay  execution  of  the  judgment  or  order 
appealed  from  may  be  cured  under  the  power  conferred  by  the 
section  cited  and  the  general  provisions  of  the  Code  relating  to 
amendments,  has  been  sufficiently  noted.     (See  ante,  p.  245.) 
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Contents  of  the  appeal-book. — Having  perfected  his  ap- 
peal  and  stayed  the  execution  of  the  judgment  or  order  ap- 
pealed from,  if  a  stay  is  deemed  necessary  or  desirable,  the 
appellant  should  proceed  to  prepare  the  appeal-book  or  case, 
which  will  contain  the  papers  upon  which  the  appeal  will  be 
heard.  If  the  appeal  is  from  a  judgment  these  papers  will  consist 
of  a  copy  of  the  judgment-roll,  and  of  the  case  and  notice  of 
exceptions,  if  any,  filed  after  the  entry  of  judgment,  and  a  certi- 
fied copy  of  the  judgment  given  thereon  and  of  the  notice  of 
appeal.  (Code  of  Civil  Pro.  §  1315.)  To  these  must  be  added 
the  reasons  of  the  court  below  for  its  judgment,  or  an  affidavit  that 
the  same  could  not  be  procured,  together  with  an  index  to  the 
pleadings,  exhibits,  depositions  and  other  principal  matters. 
Every  opinion  in  the  case  at  Special  Term,  as  well  as  at  the 
Appellate  Division  of  the  Supreme  Court,  relating  to  the  ques- 
tions involved  in  the  appeal,  is  included  in  the  foregoing  pro- 
vision.    (Rule  4,  Ct.  App.) 

This  collection  of  papers  is  called  indiscriminately  the  "case" 
-and  the  "  appeal-book,"  though,  as  it  usually  embraces  the  "case" 
upon  which  the  appeal  was  heard  at  the  Appellate  Division  as 
well  as  other  matters  not  included  therein,  the  term  "  appeal- 
book  "  seems  preferable. 

As  a  general  rule,  no  new  case  is  made  and  settled  upon  the 
appeal  to  the  Court  of  Appeals,  and  the  appeal  is  there  heard 
upon  the  case  presented  at  the  Appellate  Division.  There  is  an 
exception,  however,  where  the  appeal  is  from  a  judgment  ren- 
dered by  the  Appellate  Division  upon  a  verdict  subject  to  the 
opinion  of  the  court,  (see  ante,  p.  255),  and  also  where  the  case 
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presented  to  the  court  below  contains  a  mass  of  matter,  necessary 
to  the  review  in  that  court,  but  which  can  have  no  bearing  upon 
the  questions  to  be  reviewed  by  the  Court  of  Appeals.  (See 
ante,  p.  256.) 

If  for  any  reason  it  becomes  necessary  to  make  and  settle, 
or  to  resettle  a  case  upon  an  appeal  to  the  Court  of  Appeals,  the 
practice  elsewhere  pointed  out  should  be  followed.  (See  ante, 
P   256.) 

Where  the  appeal  is  from  an  order  or  a  part  of  an  order,  the 
appeal  will  be  heard  upon  a  certified  copy  of  the  notice  of 
appeal,  of  the  order,  and  of  the  papers  upon  which  it  was 
founded.  (Code  of  Civil  Pro.  §1315.)  These  papers  take  the 
place  of  the  judgment  and  judgment-roll  in  the  appeal-book  upon 
an  appeal  from  a  judgment.  When  the  appeal  is  from  both  a 
judgment  and  order,  all  of  the  above  mentioned  papers  must  be 
made  part  of  the  case. 

Printing  the  case  or  appeal-book. — The  appellant  having 
completed  his  case  should  have  the  same  printed  in  accordance 
with  section  796  of  the  Code  of  Civil  Procedure  and  Rule  Five  of 
the  Court  of  Appeals.  These  requirements  have  been  noticed 
elsewhere.  (See  ante,  p.  282.)  At  least  twenty-one  copies  of 
the  case  should  be  printed  for  the  use  of  the  appellant,  the 
adverse  party  and  the  court,  and  as  many  more  should  be  printed 
as  may  be  needed  or  convenient  for  office  use. 

Transmission  of  the  return  to  the  appellate  court. — 

Within  twenty  days  after  the  appeal  is  perfected  the  appellant 
must  cause  the  papers  upon  which  the  appeal  is  to  be  heard  to 
be  transmitted  by  the  clerk  upon  whom  the  notice  of  appeal 
was  served  to  the  Court  of  Appeals  and  to  be  there  filed  by  its 
clerk.  (Code  of  Civil  Pro.  §  1315;  Rule  2,  Ct.  App. ;  see 
ante  p.  284.) 

Although  the  return  is  to  be  made  by  the  clerk,  it  is  the 
duty  of  the  appellant's  attorney  to  see  to  it  that  the  papers  are 
transmitted  to  and  filed  with  the  clerk  of  the  Court  of  Appeals 
within  twenty  days  after  the  appeal  was  perfected,  or  to  pro- 
cure an  order  extending  the  time  to  prepare  and  file  the  return,  if 
for  any  reason  an  extension    is   necessary.     To  merely   request 
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the  clerk  to  make  the  return  is  not  the  exercise  of  that  diligence 
which  the  law  requires  of  the  attorney  in  that  particular.  The 
act  which  perfects  the  appeal,  and  sets  running  the  time  limited 
for  filing  the  return,  is  not  necessarily  within  the  knowledge  of 
the  clerk,  and  therefore  he  should  be  informed  when  the  return 
must  be  filed.  The  clerk  is  entitled  to  charge  five  cents  a  folio 
f  )r  the  return  {Chambers  v.  Appleton,  15  Jones  &  Sp.  524; 
Code  of  Civil  Pro.  §  3301.  See  Townsend  v.  Nebenzahl,  2  Mc- 
Carty's  Civil  Pro.  R.  342,  «.),  and  the  postage  necessary  to 
the  transmission  of  the  return  by  mail,  or  other  expense  of 
transmission  (Code  of  Civil  Pro.  §  3291),  and  until  these  fees  and 
expenses  are  paid  or  tendered  the  clerk  is  under  no  obligation 
to  transmit  the  return.  (Id.  §  3292.)  The  clerk  of  the  Court  of 
Appeals  is  also  entitled  to  a  fee  of  fifty  cents  for  filing  the 
notice  of  appeal  to  that  court  and  all  the  other  papers  trans- 
mitted, therewith.  (Id.  §  3300.)  After  the  attorney  for  the 
appellant  has  requested  the  transmission  of  the  return  and  paid 
or  tendered  the  statutory  fees,  he  may  then  rely  upon  the  pre- 
sumption that  the  clerk  will  perform  his  ofificial  duty.  (See 
Spoore  V.  Fannan,  16  N.  Y.  620.) 

If  the  return  made  by  the  clerk  is  defective,  the  appellant 
should  apply  to  one  of  the  j  udges  of  the  Court  of  Appeals,  upon  an 
afifidavit  specifying  the  defect,  for  an  order  that  the  clerk  make 
a  further  return  without  delay.  (Rule  2,  Ct.  App.)  The  power 
to  amend  a  return  has  been  considered. 

Although  the  Code  requires  the  return  to  be  transmitted  to 
the  clerk  of  the  court  upon  whom  the  notice  of  appeal  was 
served,  it  is  a  matter  of  common  practice  for  the  appellant's 
attorney,  after  procuring  the  necessary  certificates  of  the  clerk 
or  a  stipulation  of  the  adverse  party  in  lieu  thereof,  to  transmit 
the  return  to  the  appellate  court  by  mailing  the  printed  appeal- 
book  to  the  clerk  of  the  Court  of  Appeals,  with  a  request  to  file, 
accompanied  by  the  fee  therefor. 

If  the  return  is  not  made  and  filed  with  the  clerk  of  the 
Court  of  Appeals  within  the  twenty  days  prescribed  by  law,  or 
such  further  time  as  may  be  allowed  therefor  by  stipulation  or 
order,  the  respondent  may,  by  notice  in  writing,  require  such 
return  to  be  filed  within  ten  days  after  the  service  of  the  notice, 
and  if  the  return  be  not  filed  in   pursuance   of   such   notice,  the 
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appellant  shall  be  deemed  to  have  waived  the  appeal  ;  and  on  an 
aflfidavit  proving  that  the  appeal  was  perfected,  and  the  service 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  costs ;  and 
the  court  beiow  may  thereupon  proceed  as  though  there  had 
been  no  appeal.     (Rule  i,  Ct.  App.) 

If  the  appellant  fails  to  transmit  the  return  to  the  appellate 
court  the  respondent  may  cause  it  to  be  transmitted  and  may 
tax  the  expense  thereof  as  a  disbursement  when  he  recovers 
costs.     (Code  of  Civil  Pro.  §  1315) 

Serving  and  filing  printed  copies  of  the  case. —  Within 
forty  days  after  the  appeal  is  perfected  the  appellant  must  serve 
three  printed  copies  of  the  case  on  the  attorney  for  the  adverse 
party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  service  of  such  copies  within  ten  days  after 
service  of  the  notice,  and,  if  the  copies  be  not  served  in  pursuance 
of  such  notice,  the  appellant  shall  be  deemed  to  have  waived  the 
appeal;  and  on  an  affidavit  proving  the  default  and  the  service  of 
such  notice,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution  with  costs;  and  the 
court  below  may  thereupon  proceed  as  though  there  had  been  no 
appeal.     (Rule  6,  Ct.  App.) 

The  forty  days  commence  to  run  from  the  time  the  under- 
taking to  perfect  the  appeal  was  given,  and  a  copy  thereof,  with 
notice  of  the  filing,  was  served  upon  the  adverse  party  (see  Code 
of  Civil  Pro.  §  1.326);  or,  if  a  deposit  was  made  in  lieu  of  an 
undertaking,  from  the  time  of  making  the  deposit  and  the  service 
upon  the  adverse  party  of  a  notice  that  it  had  been  made  (Id. 
§  1306);  or,  where  no  security  is  required  to  perfect  the  appeal, 
from  the  time  of  the  service  of  the  notice  of  appeal.  (Id. 
§§  I3I3>  ISH')  The  fact  that  the  respondent  has  excepted  to 
the  sureties  in  the  undertaking  given  to  perfect  the  appeal,  and 
that  the  sureties  are  required  to  appear  and  justify,  does  not 
affect  the  duty  of  the  appellant  to  serve  printed  copies  of  the 
case  within  forty  days  after  the  appeal  was  perfected  by  the  giv- 
ing of  the  undertaking  and  service  of  a  copy  and  notice  of  filing. 
(See  Wadev.  De  Leyer,  63  N.  Y.  318.)      If   for   any  reason    the 
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appellant  is  unable  to  make  the  service  within  the  time  limited, 
he  may  obtain  an  order  enlarging  the  time  from  the  appellate 
court  or  from  any  judge  thereof.     (See  Rule  i8,  Ct.  App.) 

At  least  twenty  days  before  the  cause  is  placed  on  the  day 
calendar  the  appellant  must  file  with  the  clerk  sixteen  printed 
copies  of  the  case.     (Rule  7.) 


SECTION  VI. 
Making,  printing  and  serving  Points. 

Having  made  and  printed  the  case  or  appeal  book,  the 
appellant  should  proceed  to  prepare  his  points,  which  should 
present  in  a  separate  form  such  exception  upon  which  the  appel- 
lant relies,  a  terse  statement  of  the  ground  upon  which  he  claims 
to  have  them  sustained,  and  a  reference  to  the  authorities  sup- 
porting the  claim.  (See  ante,  p.  287.)  The  points  must  be 
printed  in  the  manner  prescribed  by  the  rules  of  court  and  section 
796  of  the  Code  of  Civil  Procedure  (see  Rule  5,  Ct.  App.),  and  in 
;j11  cases  each  party  must  briefly  state  upon  his  printed  points  in 
a  separate  form  the  leading  facts  which  he  deems  established) 
with  a  refererice  to  the  folios  where  the  evidence  of  such  facts 
may  be  found.  The  court  will  not  hear  any  extended  discussion 
upon  a  mere  question  of  fact.     (Rule  8,  Ct.  App.) 

At  least  twenty  days  before  a  cause  is  placed  upon  the  day 
calendar,  the  appellant  must  serve  on  the  attorney  or  counsel  for 
the  respondent  three  printed  copies  of  the  points  to  be  relied  on 
by  him  with  a  reference  to  the  authorities  cited,  and  must  file 
with  the  clerk  sixteen  printed  copies. 

Within  ten  days  after  such  service  upon  him  the  respondent 
must  file  with  the  clerk  sixteen  printed  copies  of  his  points,  and 
serve  three  printed  copies  on  the  attorney  or  counsel  for  the 
appellant.  If  the  appellant  desires  to  present  points  or  authori- 
ties in  reply,  he  must  file  with  the  clerk  sixteen  printed  copies 
thereof  and  serve  three  printed  copies  on  the  attorney  or  counsel 
for  the  respondent,  within  five  days  after  receipt  of  the  respond- 
ent's points;  and  no  supplemental  points  will  be  allowed  from 
either  side  unless   specially  requested  by  the  court.     No   points 
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will  be  received  by  the  court  on  argument  or  submission  unless 
they  have  been  filed  and  served  as  above  provided.  (Rule  7, 
Ct.  App.) 

The  above  rule,  so  far  as  it  relates  to  the  filing  of  the 
printed  papers,  and  the  filing  and  service  of  the  printed  points, 
does  not  apply  to  "  appeals  from  orders  entitled  to  be  heard  as 
motions,"  and  in  all  cases  to  be  argued  durfng  the  first  two 
weeks  of  any  term  commencing  next  after  the'  making  of  a 
new  calendar,  the  parties  must  file  the  printed  papers,  and  file 
and  serve  or  exchange  the  printed  points,  at  least  two  days 
before  the  causes  shall  be  placed  upon  the  day  calendar.     (Id.) 


SECTION   VII. 

Placing  the  Cause  on  the  Calendar  and  Bringing  it 

TO  a  Hearing. 

Serving  and  filing  a  notice  of  argument. — An  appeal  is 
brought  to  a  hearing  in  the  Court  of  Appeals  by  serving  a  notice 
of  argument  upon  the  attorney  for  the  adverse  party,  and  by 
filing  it,  with  due  proof  of  service,  with  the  clerk  of  the  appel- 
late court.  Notes  of  issue  are  not  used  and  need  not  accompany 
the  notice  of  argument. 

When  a  new  calendar  is  ordered  by  the  court,  the  clerk 
places  on  the  calendar  all  causes  in  which  notices  of  argument, 
with  proof  or  admission  of  service,  have  been  filed  in  his  office; 
and  also,  if  ordered  by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  in  his  office;  and  the  causes  so  put  upon 
the  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
order  as  if  regularly  noticed.     (Rule  19,  Ct,  App.) 

Appeals  not  entitled  to  be  heard  as  motions,  should  be 
noticed  for  the  next  term  of  court.  The  time  and  place  of  hold- 
ing the  term  is  fixed  by  the  judges  (see  Code  of  Civil  Pro.  §  196), 
an|d  notice  of  the  appointment  given  by  publication.  The  term 
usually  commences  in  the  month  of  January,  and  continues,  witli 
brief  recesses  or  adjournments,  into  the  following  December.  A 
new  calendar  is  ordinarily  made  up  for  the  January  term, 
which  stands  as  the^ calendar  for  the  entire  year.     The  court,  by 
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a  formal  order  published  through  the  press,  directs  when  a  new 
calendar  shall  be  made,  and  appoints  a  day  on  or  before  which 
notices  of  argument  must  be  filed  with  the  clerk.  Service  of  the 
notice  of  argument  must  be  made  upon  the  adverse  party  before 
the  time  so  fixed,  as  the  clerk  is  directed  not  to  enter  on  the 
calendar  any  cause  in  which  proof  of  the  service  of  such  notice  is 
not  filed  with  him.  Under  no  circumstances  will  a  cause  be 
placed  upon  the  calendar  until  the  return  is  filed  with  the  clerk 
of  the  appellate  court,  and  all  notices  of  argument  filed  before 
the  return  are  worthless.  No  notice  of  argument  should  be  for- 
warded to  the  clerk  to  be  filed,  until  the  court  has  formally 
ordered  a  new  calendar  to  be  made  up,  nor  should  the  filing  of 
the  notice  be  delayed  beyond  the  time  fixed  therefor  by  such 
order. 

When  the  calendar  has  once  been  made  up,  no  appeal  from 
a  judgment  in  a  civil  case  can  be  added  to  it  without  a  formal 
order  of  the  court.  To  obtain  this  order  an  application  must  be 
made  to  the  court  upon  a  regular  motion  day,  and  extraordinary 
grounds  must  be  disclosed  why  the  order  should  be  granted  or  it 
will  be  denied.  A  party  whose  cause  is  not  on  the  calendar 
may,  however,  be  able  to  bring  his  appeal  before  the  court  for  a 
hearing  by  procuring  an  exchange  of  his  cause  for  another  cause 
upon  the  calendar,  as  provided  in  Rule  12  of  the  Court  of 
Appeals. 

Bringing  on  the  appeal  as  a  motion. — Section  192  of  the 
Code  of  Civil  Procedure  formerly  provided  as  follows  :  "  An  ap- 
peal from  an  interlocutory  judgment  overruling  or  sustaining  a 
demurrer,  and  an  appeal  from  an  order  under  subdivision  second 
of  the  last  section  but  one,  except  an  order  which  in  effect  de- 
termines the  action  and  prevents  a  final  judgment,  or  discon- 
tinues the  action,  or  grants  or  refuses  a  new  trial  upon  a  case  or 
exceptions,  may  be  noticed  for  hearing  on  a  motion  day  and 
lieard  as  a  motion."  This  section  was  repealed  in  1895,  but  it  ex- 
plains the  phrase  to  be  found  in  Rule  7  of  the  Court  of  Appeals, 
viz.,  "Appeals  from  orders  entitled  to  be  heard  as  motions." 

Under  the  present  statute  and  practice,  appeals  from  final 
orders  in  special  proceedings,  appeals  from  interlocutory  judg- 
ments  overruling   or   sustaining   demurrers,   and   appeals   from 
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orders  in  actions  and  special  proceedings  certified  to  the  Court 
of  Appeals  by  the  Appellate  Division  of  the  Supreme  Court,  ex- 
cept orders  granting  a  new  trial,  may  be  noticed  for  and  will  be 
heard  on  the  first  Monday  of  each  session  of  the  court,  before 
taking  up  the  calendar.  Original  motions  may  be  submitted 
any  Monday.     (Rule  ii,  Ct.  App.) 

Preferred  causes. — A  trial,  motion,  appeal,  or  hearing,  in 
an  action  by  the  people  to  recover  money,  funds,  credits,  or 
other  property,  held  or  owned  by  the  State,  or  held  or  owned 
officially  or  otherwise  for,  or  in  behalf  of,  a  public  or  govern- 
mental interest,  by  a  municipal  or  other  public  corporation,  or  by 
a  board,  officer,  custodian,  agency  or  agent  of  the  State,  or  of  a 
city,  county,  town,  village,  or  other  division,  subdivision,  depart- 
ment, or  portion  of  the  State,  which  the  defendant  has  without 
right,  obtained,  received,  converted  or  disposed  of;  or  to  recover 
damages  or  other  compensation  for  so  obtaining,  receiving,  pay- 
ing or  converting  or  disposing  of  the  same;  or  the  aiding  or  abet- 
ting thereof ;  is  entitled,  on  the  application  of  the  Attorney-Gen- 
eral, to  a  preference  over  any  other  business  at  a  term  or  sitting 
of  any  court  of  the  State,  irrespective  of  its  place  upon  the  cal- 
endar.    (Code  of  Civil  Pro.  §  789.     And  see  §  3347,  subd.  6.) 

A  criminal  action,  including  an  appeal  or  other  proceeding 
in  a  criminal  cause,  is  entitled,  under  the  direction  of  the  court,  to 
preference  in  the  trial  or  hearing  thereof,  over  all  civil  actions  and 
special  proceedings,  except  as  prescribed  in  section  789.  (Code 
of  Civil  Pro.  §  790.) 

Civil  causes  are  entitled  to  preference  among  themselves  in 
the  trial  or  hearing  thereof,  in  the  following  order,  next  after  the 
causes  specified  in  the  last  section  but  one  : 

I.  An  action  or  special  proceeding  brought  by  or  against 
any  state  officer  or  board  of  state  officers  as  such ;  where  the 
attorney  of  the  said  people,  state  officer  or  board  of  state  officers, 
has  given  notice  at  the  time  of  service  of  notice  of  trial  or  argu- 
ment of  a  particular  day  in  the  term  at  which  he  will  move  it.  I£ 
the  action  or  special  proceeding  is  not  moved  by  said  attorney 
for  trial  or  argument  on  that  day,  or  as  soon  thereafter  in  the 
same  term  as  the  court  can  hear  it;  the  other  party  may  then 
move  the  trial  or  argument ;  otherwise  it  shall  not  be  moved  out 
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of  its  order  at  that  term  except  by  the  special  order  of  the  court. 

2.  An  action  or  special  proceeding  in  which  the  City  of 
New  York,  or  a  board  of  officers,  exercising  powers  conferred  by 
a  statute  for  the  protection  of  public  health,  or  public  or  private 
property,  or  for  the  prevention  or  punishment  of  violations  of  a 
statute  relating  to  either  of  those  subjects,  or  the  Commissioners 
of  Pilots  in  the  city  of  New  York,  are  parties ;  where  a  notice 
similar  to  the  notice  prescribed  in  the  last  subdivision  has  been 
served  by  their  attorney,  at  the  time  of  service  of  the  notice 
of  trial  or  argument.  The  provisions  of  the  last  subdivision, 
relating  to  moving  the  trial  or  argument,  apply  to  a  cause  within 
this  subdivision. 

3.  In  the  Court  of  Appeals  or  the  Supreme  Court,  an  appeal 
taken  by  either  party,  in  an  action  or  special  proceeding  other 
than  as  specified  in  subdivision  first  of  this  section,  where  the 
people  of  the  State,  or  a  board  of  State  officers  are  sole  parties, 
or  a  State  officer  is  sole  party,  plaintiff  or  defendant, 

4.  In  the  Court  of  Appeals  an  action,  a  party  to  which  has 
died  pending  the  action,  where  the  pendency  of  the  action  pre- 
vents a  final  settlement  of  the  estate  of  the  deceased  party. 

5.  In  any  court,  an  action  or  special  proceeding  in  which  an 
executor  or  an  administrator,  or  testamentary  trustee,  or  an 
infant  or  a  trustee  of  a  fund  for  the  support  and  maintenance 
of  an  infant,  or  a  receiver  appointed  by  the  court,  or  a  trustee  in 
bankruptcy,  or  a  general  assignee  for  the  benefit  of  creditors,  or 
the  committee  of  a  lunatic  or  an  idiot,  or  a  creditor  of  a  deceased 
insolvent  debtor  suing  for  the  benefit  of  himself  and  other  cred- 
itors interested  in  the  estate  or  property  of  such  deceased  debtor, 
where  a  right  of  action  is  given  by  express  provision  of  law,  is  the 
sole  plaintiff  or  sole  defendant ;  an  action  or  special  proceeding 
for  the  construction  of,  or  an  adjudication  upon  or  to  determine 
the  validity  of  the  probate  of  a  will  in  which  the  administrator 
with  the  will  annexed,  or  the  executor  of  the  will  is  joined  as 
plaintiff  or  defendant  with  one  or  more  other  parties,  and  an  ap- 
peal from  the  judgments  or  decision  in  any  of  the  foregoing  actions 
or  proceedings  and  in  the  Court  of  Appeals  or  the  Supreme 
Court  an  appeal  from  the  decree  or  decision  of  the  Surrogate's 
Couft  determining  a  will  to  be  valid  and  admitting  it  to  probate, 
or  determining  an  instrument  offered  for  probate  as  a  will  to  be 
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invalid,  or  not  entitled  to  probate  as  such,  or  granting  general 
letters  of  administration,  or  directing  the  distribution  of  a  fund, 
or  payment  of  money  by  an  executor  or  an  administrator,  in 
pursuance  of  an  order  or  decree  made  on  an  intermediate,  final 
or  judicial  accounting  or  otherwise  by  an  administrator  or  an 
executor. 

6.  An  action  for  dower,  where  the  plaintiff  makes  proof,  by 
affidavit  to  the  satisfaction  of  the  court  or  a  judge  thereof,  that 
she  has  no  sufficient  means  of  support^  aside  from  the  estate  in 
controversy ;  an  action  for  the  partition  of  real  property, 

7.  An  action  against  a  corporation,  or  joint  stock  associa- 
tion, issuing  bank-notes  or  any  kind  of  paper  credits  to  circulate 
as  money,  or  by  or  against  a  receiver  of  such  corporation  or  asso- 
ciation. An  action  in  which  a  county  or  town  is  sole  plaintiff  or 
defendant. 

8.  An  aciion  against  a  corporation,  founded  upon  a  note  or 
other  evidence  of  debt,  for  the  absolute  payment  of  money. 
An  action  upon  an  undertaking  given  upon  an  appeal  to  the 
Court  of  Appeals,  or  to  stay  the  execution  on  an  appeal  to  the 
Court  of  Appeals. 

9.  An  action  against  a  sheriff  in  his  official  capacity,  or  an 
action  by  a  sheriff  or  late  sheriff,  to  recover  for  a  breach  of  the 
obligation  of  a  bond  or  bonds,  or  an  instrument  or  instruments 
of  indemnity,  or  an  undertaking  or  undertakings  given  to  him  in 
his  official  capacity. 

10.  A  cause  entitled  to  preference  by  the  general  rules  of 
practice,  or  by  the  special  order  of  the  court  in  the  particular 
case. 

11.  In  any  court,  an  action  for  libel  or  slander. 

13.  In  the  Court  of  Appeals,  all  appeals  from  judgments  of 
affirmance,  rendered  by  the  Appellate  Division  of  the  Supreme 
Court  in  cases  enumerated  in  subdivision  two  of  section  one 
hundred  and  ninety-one  of  this  act,  where  the  decision  of  the 
Appellate  Division  has  been  unanimous  and  an  appeal  has  been 
taken  or  allowed  as  in  said   subdivision  of  said  section  provided. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questions  of  diffierent  natures,  come  before  the  same  term 
of  the  court  for  trial  or  hearing,  the  preference  given  by  this  sec- 
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tion  affects  only  the  order  in  which  the  issue  or  questions  of  the 
same  nature  are  to  be  disposed  of.     (Id.  §791.) 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued, 
from  the  Appellate  Division  of  the  Supreme  Court  to  a  Special 
Term  or  a  judge  of  the  same  court,  the  cause  may,  in  the  discre- 
tion  of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
Court  of  Appeals,  in  the  discretion  of  that  court,  be  perferred  over 
any  of  the  causes  specified  in  the  last  section.     (Id.  §  792.) 

It  should  be  noticed  that  section  791  of  the  Code  is  expressly 
restricted  in  its  application  by  section  3347  of  that  act.  Section 
3347  was  enacted  to  regulate  the  application  of  certain  portions 
of  the  Code.  By  subdivision  6  of  that  section  it  is  provided  that 
chapter  8,  in  which  section  791  is  found,  applies  only  to  proceed- 
ings taken  in  an  action  or  special  proceeding  in  one  of  the  courts 
specified  in  subdivision  fourth  of  section  3347,  excepting  certain 
specified  sections  which  do  not  include  section  791.  The  fourth 
subdivision  referred  to  specifies  courts  other  than  the  Court  of 
Appeals.  Therefore,  section  791  would  not  apply  to  the  Court 
of  Appeals  were  it  not  for  the  exception  contained  in  the  intro- 
ductory sentence  of  section  3347.  Under  that  exception,  the 
various  subdivisions  of  section  791  are  applicable  to  the  Court  of 
Appeals,  so  far,  and  so  far  only,  as  they  are  by  their  own  terms 
expressly  made  applicable.  Subdivision  10  of  that  section  does 
not  apply  to  the  Court  of  Appeals.  {Nichols  v.  Scranton  Steel 
Co.,  135  N.  Y.  634.)  Subdivision  12  of  that  section  applies  only 
to  appeals  taken  after  the  act  went  into  effect  and  not  to  pend- 
ing cases  upon  the  existing  calendar.  (Coxheadv.  JohnsoJi,  160 
N.  Y.  366,)  To  entitle  a  cause  to  preference  under  the  fourth 
subdivision,  the  deceased  party  must  have  been,  and  the  sub- 
stituted personal  representative  must  be,  the  sole  plaintiff  or 
sole  defendant  in  the  action.  {Colton  v.  N.  Y.  Elevated R.  R.  Co., 
151  N.  Y.  266.)  And  subdivision  5  of  that  section  does  not 
apply  to  a  case  where  a  person  in  one  of  the  capacities  mentioned 
therein  is  joined  in  his  individual  as  well  as  in  his  representative 
capacity.  {Haux  v.  Dry  Dock  Savings  Institution,  150  N.  Y. 
581.)  A  sole  plaintiff  who  does  not  sue  as  executor  is  not 
entitled  to  have  his  cause  put  on  the  calendar  of  preferred  causes 
on  the  ground  that  he  brought  the  action  in  that  capacity.     The 
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court  cannot  make  the  inference  from  what  is  contained  in  the 
record.  {Seymour  v.  Spring  Forest  Cemetery  Assn.,  139  N.  Y. 
645.) 

Obtaining  a  preference  on  the  calendar. — Every  court  in- 
dependently of  the  rules  of  practice,  has  power  to  regulate  its 
own  calendar  and  may  determine  what  causes  shall  be  tried  first, 
though  it  cannot  decline  to  prefer  a  cause  entitled  to  preference 
by  statute  or  general  rules  of  practice.  (Hunnewell  v.  Shafer,  30 
St.  Rep.  831;  Maretzeck  v.  Cauldwell,  4  Rob.  666;  Smith  v. 
Keepers,  67  How.  474.)  In  the  Court  of  Appeals  no  causes  are 
entitled  to  any  preference  upon  the  calendar  except  such  as  is 
given  by  law  or  the  special  order  of  the  court.  Any  party  claim- 
ing a  preference  must  so  state  in  his  notice  of  argument  to  the 
oposite  party  and  to  the  clerk;  and  he  must  also  state  the  ground 
of  such  preference  so  as  to  show  to  which  of  the  preferred  classes 
the  cause  belongs.  (Rule  14,  Ct.  App.;  Taylor  v.  Wing,  83N.  Y. 
527.)  Where  the  cause  does  not  fall  under  any  of  the  cases 
designated  or  the  rules  of  the  Court  of  Appeals,  the  application 
to  obtain  a  preference  must  be  addressed  to  the  discretion  of  the 
court,  upon  a  showing  of  such  facts  as  may  be  deemed  to  render 
a  preference  proper  to  be  awarded  in  the  interests  of  justice. 
{Nichols  V.  Scranton  Steel  Co.,  135  N.  Y.  634.) 

Where  the  right  to  a  preference  depends  upon  facts  which  do 
not  appear  in  the  pleading  or  other  papers  upon  which  the  cause 
is  to  be  heard,  the  party  desiring  a  preference  must  procure  an 
order  therefor  from  the  court  or  a  judge  thereof.  In  an  action 
for  dower  the  plaintiff  may  obtain  the  order  ex  parte.  In  other 
cases,  notice  must  be  given  to  the  adverse  party.  A  copy  of  the 
order  must  be  served  with  or  before  the  notice  of  argument. 
(Code  of  Civil  Pro.  §  793;  Bartlett  v.  Musliner,  92  N.  Y.  646.  See 
Smith  V.  Keepers,  66  How.  474)  The  fact  that  there  was  no 
term  of  the  court  at  which  the  order  could  have  been  obtained, 
does  not  excuse  a  failure  to  obtain  the  order.  Such  a  motion 
maybe  made  upon  notice  before  any  judge  of  the  court  in  which 
the  appeal  is  pending.  It  may  be  noticed  for  the  residence  of 
the  judge,  or  his  office,  if  he  has  one,  or  for  any  place  which  the 
judge,  upon  the  application  of  the  moving  party,  might  name  as 
the  place  where  he  would  hear  the  motion.  {Bank  of  Attica  v. 
Metropolitan  Nat.  Bank,  91  N.  Y.  239.) 
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Such  an  order  is  not  appealable,  but  it  nnay  be  vacated  by 
the  judges  holding  the  term  at  which  the  preferred  cause  is 
noticed  for  hearing,  except  that  an  order  obtained  by  the  plain- 
tifif  in  an  action   for  dower  is  conclusive.     (Code  of  Civil  Pro. 

§793.) 

If  a  cause  is  improperly  preferred,  a  motion  maybe  made  to 
strike  the  cause  from  the  preferred  calendar.  (See  Peyser  v. 
Wendt,  84  N.  Y.  642;  Bank  of  Attica  v.  Metropolitan  Nat.  Bank, 
91  N.  Y.  239.) 

A  preferred  cause  once  passed  loses  its  preference.  (Rule 
14,  Ct.  App.) 

Setting  down  causes  for  a  day  certain. — The  calendar 
made  up  by  the  clerk  for  the  term  determines  the  order  in  which 
causes  will  be  called  unless  by  some  act  of  the  parties  this  order 
is  changed.  Each  day  a  calendar  of  eight  causes  is  made  up  for 
the  succeeding  day  from  the  general  calendar.  Only  such  causes 
as  are  on  the  day  calendar  are  called  on  that  day,  but  after  such 
call,  causes  ready  on  both  sides  may  be  heard  in  rheir  order. 
(Rule  12,  Ct.  App.)  The  attorneys  for  the  respective  parties 
are  therefore  able  to  foresee  with  some  degree  of  certainty  the 
date  upon  which  their  causes  may  be  reached,  and,  if  such  day 
W  11  be  mutually  inconvenient,  to  set  the  cause  down  for  a  day  cer- 
tain. No  reservation  will  be  made  of  any  of  the  first  eight  causes, 
unless  on  account  of  sickness,  or  an  engagement  elsewhere  in  the 
actual  trial  or  argument  of  another  cause,  commenced  before  the 
term  of  the  Court  of  Appeals,  or  other  inevitable  necessity,  to 
be  shown  by  affidavit.  Other  causes  may  be  reserved  upon  rea- 
sonable cause  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  cause  can  be  reserved  by  stipulation  after  it  has 
been  placed  upon  the  day  calendar.  (Rule  10,  Ct.  App.)  But 
it  may  be  so  reserved  at  any  time  previous.  By  stipulating  to 
set  the  cause  down  for  a  day  certain  the  parties  cannot  cause  it 
to  be  put  on  the  day  calendar  before  it  is  reached  on  the  call  of 
the  general  calendar;  but  they  can  prevent  its  being  put  on  the 
day  calendar  before  the  time  fixed  by  the  stipulation.  If  the 
parties  have  filed  a  stipulation  setting  the  cause  down  for  a  cer- 
tain day,  and  the  day  calendar  for  that  day  is  filled  with  causes 
having  priority,  the  clerk  will  place  it  on  the  first  day  calendar 
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thereafter  on  which  it  can  be  put  in  its  order  of  priority.  If  the 
day  fixed  by  the  stipulation  falls  within  a  recess,  or  during  the 
adjournment  of  the  court,  and  the  number  of  the  cause  on  the 
general  calendar  has  been  passed,  the  clerk  will  not  place  it  upon 
the  day  calendar  until  a  new  stipulation  has  been  filed;  but  if 
the  number  of  the  cause  on  the  general  calendar  had  not  been 
reached  at  the  time  of  the  recess  or  adjournment,  the  cause  will 
be  placed  upon  the  day  calendar  in  its  order  of  priority  with 
reference  to  the  general 'calendar.  If  a  new  calendar  is  made  up 
before  the  cause  is  reached,  all  stipulations  made  with  reference 
to  the  old  calendar  go  for  nothing. 

Causes  set  down  for  a  day  certain  by  stipulation  are  entitled 
to  priority  on  the  day  calendar,  as  between  themselves,  accord- 
ing to  the  date  of  the  filing  of  the  stipulations  with  the  clerk, 
and  follow  next  in  order  the  undisposed  causes  of  the  calendar 
for  the  day  previous. 

For  a  form  of  stipulation,  see  Appendix. 

Exchanging  causes. — Causes  upon  the  calendar  may  be  ex- 
changed one  for  another,  of  course,  on  filing  with  the  clerk  in 
court  a  note  of  the  proposed  exchange,  with  the  numbers  of  the 
causes,  signed  by  the  respective  attorneys  or  counsel.  Upon  all 
the  subsequent  calendars,  each  of  the  said  causes  will  take  the 
place  due  to  the  date  of  the  filing  of  the  return  in  the  other.  In 
like  manner,  a  cause  not  upon  the  calendar  in  which  an  appeal 
to  the  Court  of  Appeals  has  been  perfected  and  the  return  duly 
filed  with  the  clerk,  may  be  exchanged,  of  course,  for  another 
cause  upon  the  calendar,  on  filing  with  the  clerk  a  note  of  the 
proposed  change,  with  the  number  of  the  cause  on  the  calendar, 
and  the  date  of  filing  the  return  in  the  cause  not  upon  the  calen- 
dar, signed  by  the  respective  attorneys  or  counsel,  and  also  a 
stipulation  of  the  attorneys  or  counsel  in  the  cause  not  on  the 
calendar  setting  down  the  same  for  argument  in  place  of  the 
calendar  cause  when  reached,  with  the  same  effect  as  if  duly 
noticed.  Upon  all  subsequent  calendars  each  of  said  causes  will 
take  the  place  due  to  the  date  of  the  filing  of  the  return  in  the 
other.     (Rule  12,  Ct.  App.) 
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SECTION   VIII. 
Restoring  a  Dismissed  Appeal. 

It  sometimes  occurs,  that  through  the  inadvertence  or  excus- 
able neglect  of  the  appellant's  attorney,  an  ex  parte  order  has 
been  entered  dismissing  the  appeal,  as  for  example,  where  the 
appellant  has  failed  to  cause  the  proper  return  to  be  made  and 
filed  with  the  clerk  of  the  appellate  court  within  twenty  days 
after  the  perfecting  of  the  appeal  (See  Rule  i,  Ct.  App.),  or  has 
failed  to  serve  printed  copies  of  the  case  upon  the  attorney  for 
the  adverse  party  within  forty  days  after  the  appeal  is  perfected. 
(Rule  6,  Ct.  App.)  In  such  cases  the  appellant  should  proceed 
promptly  to  obtain  an  order  vacating  the  order  of  dismissal,  and 
reinstating  the  appeal. 

Before  the  amendment  of  Rule  i  of  the  Court  of  Appeals,  the 
respondent  was  at  liberty  to  dismiss  the  appeal  if  the  return  was 
not  filed  in  twenty  days  after  the  perfecting  of  the  appeal.  Un- 
der the  old  rule,  applications  to  the  court  to  be  let  in  to  file  the 
return  after  the  dismissal  of  the  appeal  became  very  frequent, 
and  it  became  the  established  practice  to  set  aside  the  dismissal, 
and  reinstate  the  appeal  without  any  special  excuse,  if  it 
appeared  that  the  appeal  was  brought  in  good  faith.  To  render 
these  applications  unnecessary,  an  amendment  was  made  depriving 
the  rule  of  its  summary  character,  by  requiring  the  respondent 
to  give  ten  days'  notice  that  he  required  the  return  to  be  filed, 
before  he  could  dismiss  the  appeal  for  want  of  a  return.  An 
appeal  dismissed  for  this  cause,  may  be  reinstated  under  the 
present  rule  upon  a  proper  application  made  by  the  appellant; 
but  to  excuse  his  default,  unless  the  right  of  appeal  would  be  lost 
by  retaining  the  default,  a  clear  case  of  diligence  must  be  made 
out,  or  some  accident  or  unforeseen  state  of  things  must  be  shown 
which  has  prevented  the  appellant  from  procuring  the  return  to 
be  made,  or  an  extension  of  time.  {Spoor  v.  Foreman,  i6  N.  Y. 
620.)  An  application  for  this  relief  should  therefore  be  based 
upon  an  affidavit,  not  only  showing  that  the  appeal  was  brought 
in  good  faith,  but  also  stating  what  steps  the  appellant  has  taken 
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to  procure  the  return,  and  the  circumstances  which  prevented 
him  from  procuring  it,  or  from  obtaining  an  order  extending  the 
time  to  file  it.  If  it  appears  that  the  omission  did  not  arise  from 
anj^  fault  of  the  appellant's  attorney,  and  that  he  has  used  due 
diligence  to  procure  the  return,  the  motion  will  be  granted.  As 
there  is  no  return  and  no  remittitur,  an  order  vacating  the 
order  dismissing  the  appeal  will  leave  the  parties  in  the  same 
position  as  if  the  order  had  not  been  entered,  and  is  all  that 
is  ordinarily  required.     {Thompson  v.  Blanchard,  2  N.  Y.  561.) 

The  proceedings  to  reinstate  an  appeal  dismissed  because  of 
the  failure  of  the  appellant  to  serve  printed  copies  of  the  case  on 
the  attorney  for  the  adverse  party  within  forty  days  after  the 
appeal  was  perfected,  may  be  somewhat  more  complicated  than 
upon  the  application  to  reinstate  an  appeal  dismissed  for  failure 
to  file  the  return.  If  the  remittitur  has  been  sent  down  to  the 
court  below,  judgment  entered  thereon,  and  execution  issued, 
the  motion  to  reinstate  the  appeal  will  not  be  entertained.  It 
seems  that  in  such  case  the  appellant  should  move  in  the  court 
below  to  have  the  proceedings  in  that  court  under  the  remittitur 
vacated,  and  the  remittitur  returned  to  the  Court  of  Appeals,  to 
the  end  that  he  may  then  make  his  motion  in  the  latter  court  for 
relief,  {/ones  v.  Anderson,  ji  N.  Y.  599.)  Having  succeeded 
upon  this  preliminary  application,  he  should  then  apply  to  the 
Court  of  Appeals  upon  any  regular  motion  day  (See  Rule  11,  Ct. 
Ai)p.)  for  an  order  vacating  the  order  dismissing  the  appeal. 
This  motion  should  be  made  upon  the  usual  notice.  If  the  order 
was  entered  in  a  case  not  authorized  by  the  rule,  as  for  example, 
where  an  imperfect  case  has  been  served  within  the  time  limited 
(See  Bowers  v.  Tallmadge,  23  N.  Y.  166;  Bliss  v.  Hoggson,  84 
N.  Y.  667),  the  motion  may  be  based  upon  the  order  sought  to 
be  vacated,  and  upon  an  affidavit  showing  due  service  of  the 
requisite  printed  copies  of  the  case.  If  the  proceedings  on  the 
part  of  the  respondent  in  entering  the  order  were  regular,  so  that 
the  only  question  is  whether  the  appellant  should  have  relief  as  a 
matter  of  favor,  the  motion  should  be  based  upon  papers  upon 
which  the  appeal  is  founded,  and  upon  an  affidavit  showing  good 
faith' and  excusing  the  default.  If  the  proceeding  on  the  part  of 
the  respondent  were  regular,  the  default  will  not  be  opened  as  a 
matter  of  favor  unless  there  is  some  reason  to  think  that  the  judg- 
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tnent  obtained  is  not  in  strict  conformity  with  the  real  merits  and 
equity  of  the  case.  {Keuka  Navigation  Co.  v.  Holmes,  98  N.  Y. 
655.)  The  court,  in  determining  whether  the  appellant  should 
have  relief,  will  look  somewhat  into  the  merits  of  the  appeal;  and 
if  it  appears  that  the  court  would  have  no  jurisdiction  to  review 
the  judgment  or  order  appealed  from,  in  case  the  appeal  should 
be  reinstated,  the  motion  will  be  denied.  {Wade  v.  DeLeyer,  63 
N.  Y.  318.)  So  if  no  merits  are  shown,  and  the  only  excuse  for 
the  failure  of  the  appellant  to  serve  the  case  in  time,  is  that  the 
return  had  not  been  made  and  filed,  the  order  must  be  denied. 
i^Sage  v.  Volkening,  46  N.  Y.  448.)  But  if  the  matter  is  appeala- 
ble, the  appeal  was  taken  in  good  faith,  the  default  is  satisfactorily 
excused,  and  it  does  not  appear  that  the  respondent  has  been 
<ielayed  or  inconvenienced  by  the  omission  to  serve  copies  of  the 
case  as  required  by  the  rule,  the  appeal  will  be  reinstated  upon 
terms.     (  Waterman  v.  Whitney,  7  How.  407.) 


SECTION  XI. 

Proceedings  by  the  Respondent  between  Service  of  the 
Notice  of  Appeal  and  the  Ahgument. 

Exception  to  the  sureties  in  the  appellant's  undertaking. 
Wheire  the  appellant  has  proceeded  regularly  to  take  his  appeal, 
and  has  given  an  undertaking  to  perfect  it,  or  to  stay  the  execu- 
tion of  the  judgment  or  order  appealed  from,  or  for  both  pur- 
poses, one  of  the'  first  duties  of  the  respondent  is  to  satisfy  him- 
self that  the  sureties  in  the  undertaking  or  undertakings  so  given 
are  responsible  persons.  If  he  has  any  doubt  as  to  their  solvency 
he  should  take  the  initial  steps  to  cause  them  to  appear  before 
the  proper  c  fHcer  and  be  examined  as  to  their  property.  To  this 
end  he  should  serve  upon  the  attorney  for  the  appellant  a  written 
notice  that  he  excepts  to  the  sufficiency  of  the  sureties.  This 
must  be  done  within  four  days  after  the  service  upon  him  of  a 
copy  of  the  undertaking  with  notice  of  its  filing.  (Code  of  Civil 
Fro.  §  1335.)  The  appellant,  within  ten  dajrs  after  the  service 
upon  him  of  this  notice,  must  cause  the  sureties,  or  other  sureties 
in  a  new  undertaking  to  the  same  effect,  to  justify  before  a  judge 
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of  the  court  below  or  a  county  judge,  and  obtain  an  allowance  of 
the  sureties  from  that  officer,  or  he  will  lose  all  benefit  of  the 
undertaking,  and  the  respondent  may  proceed  as  if  no  undertak- 
ing had  been  given.  The  respondent  is  entitled  to  at  least  five 
days'  notice  of  the  justification,  or  double  that  time  if  the  service 
is  by  mail.  If  the  appellant  has  not  sufficient  time  to  give  reg- 
ular notice  by  mail  he  must  either  cause  the  notice  to  be  served 
personally,  or  must  obtain  a  judge's  order  enlarging  the  time. 
(See  Code  of  Civil  Pro.  §§  781,  1335;  Dresser  v.  Brooks, 
5  How.  75.) 

If  this  notice  is  regularly  and  seasonably  given,  the  respond- 
ent's attorney  should  appear  before  the  judge  at  the  time  and 
place  specified  in  the  notice  to  examine  the  proposed  sureties  as 
to  their  property  qualifications.  The  proceedings  upon  the  jnsti- 
fication  nave  been  noticed.  (See  ante,  p.  227.)  If  the  respon- 
dent fails  to  appear  before  the  officer  at  the  time  and  place  spec- 
ified, his  omission  amounts  to  a  waiver  of  his  exception  to  the 
sureties,  although  they  also  failed  to  attend.  (Ballard  v.  Ballard, 
18  N.  Y.  491.)  But  if  the  notice  of  justification  was  not  served 
in  time  upon  the  respondent  a  justification  thereunder  amounts 
to  nothing,  although  the  respondent  failed  to  attend.  [Dresser  v. 
Brooks,  5  How.  75.)  If  the  undertaking  was  given  to  perfect  the 
appeal,  and  the  sureties  fail  to  justify,  the  respondent  may  pro- 
ceed to  enforce  his  judgment  or  order  as  if  no  appeal  had  been 
taken  therefrom.  If  the  undertaking  was  given  to  stay  execution 
of  the  judgment  or  order  appealed  from,  the  respondent  may 
proceed  to  enforce  it  pending  the  appeal  as  if  no  undertaking  to 
stay  its  execution  had  been  given.  (Manning w.  Gould,  go  N.  Y. 
476;  64  How.  429.)  If  the  sureties  justify,  and  the  judge  finds 
them  sufficient,  he  indorses  his  allowance  upon  the  undertaking 
or  a  copy  thereof,  and  notice  of  the  allowance  will  be  served 
upon  the  attorney  for  the  exceptant.     (Code  of  Civil  Pro.  §  1335.) 

Dismissing    appeal    for    failure    to    file    the    return. — 

If  the  appellant  fails  to  cause  the  proper  return  to  be  made  and 
filed  with  the  clerk  of  the  Court  of  Appeals  within  twenty  days 
after  the  appeal  is  perfected,  the  respondent  may,  by  notice  in 
writing,  require  the  return  to  be  hied  within  ten  days  after  the 
service  of  the  notice,  and  if  the  return  is  not  filed  in  pursuance  of 
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such  notice,  the  appellant  will  be  deemed  to  have  waived  the 
appeal.  (Rule  i,  Ct.  App.)  The  respondent  should  thereupon 
proceed  to  formally  dismiss  the  appeal.  For  this  purpose  he 
should  prepare  an  affidavit  containing  a  statement  of  facts  prov- 
ing that  the  appeal  was  perfected,  and  that  a  notice  in  writing 
requiring  the  appellant  to  file  the  return  within  ten  days  after 
service  of  such  notice  was  served  upon  the  attorney  for  the 
appellant.  (See  Rule  i,  Ct.  App.)  The  affidavit  should  allege 
the  service  of  the  notice  of  appeal,  and,  if  security  is  required  to 
perfect  it,  the  giving  of  the  statutory  undertaking.  Enough  must 
be  stated  to  show  that  an  appeal  is  pending,  as  otherwise  there  is 
nothing  to  dismiss.  (See  Benedict,  etc.,  Manuf.  Co.  v.  Thayer,  82 
N.  Y.  610  ;  Raymond  v.  Richmond,  76  N.  Y.  106.)  _  The  respond- 
ent should  also  procure  the  certificate  of  the  clerk  of  the  Court  of 
Appeals  that  no  return  has  been  filed.  Upon  these  papers  the 
respondent  may  enter  an  order  with  the  clerk  dismissing  the 
appeal  for  want  of  prosecution,  with  costs  ;  and  the  court  below 
may  thereupon  proceed  as  though  there  had  been  no  appeal. 
(Rule  I,  Ct.  App.) 

A  certified  copy  of  this  order  should  be  entered  with  the 
clerk  of  the  court  below,  as  the  authority  for  further  proceedings 
in  that  court.  It  seems  that  a  remittitur  is  not  proper  in  this 
case,  as  there  is  no  record  to  remit.  (See  Thompson  v.  Blanchardy 
2  N.  Y.  561  ;  4  How.  210,  211,  note;  2  Till.  &  Shear.  Pr.  962. 

The  failure  of  the  respondent  to  ava'l  himself  of  the  neg- 
lect of  the  appellant's  attorney  to  procure  the  return  of  the  clerk 
within  twenty  days  after  the  appeal  was  perfected,  until  after  a 
return  has  been  filed,  is  a  waiver  of  all  objection  on  that  account, 
especially  if  he  has  himself,  after  the  return  was  made,  noticed 
the  appeal  for  argument.      {Beecher  v,  Conradt,  11  How.  181.) 

Dismissing  the  appeal  for  failure  to  serve  the  case. — If 

the  appellant  fails  to  serve  three  printed  copies  of  the  case  on  the 
attorney  for  the  respondent  within  forty  days  after  the  appeal  is 
perfected  (-see  ante,  p.  307),  the  respondent  may,  by  notice  in 
writing,  require  the  service  of  such  copies  within  ten  days  after 
service  of  the  notice,  and  if  the  copies  are'  not  served  in  pursu- 
ance of  such  notice,  the  appellant  will  be  deemed  to  have  waived 
the  appeal.     The   respondent  may  then,  upon  an  affidavit  prov- 
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ing  the  default  and  the  service  of  such  notice,  enter  an  order 
with  the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
costs,  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal.     (Rule  6,  Ct.  App.) 

To  entitle  the  respondent  to  pursue  this  remedy,  the  appeal 
to  the  Court  of  Appeals  must  have  been  perfected,  or  otherwise 
there  is  no  appeal  to  dismiss  {Benedict,  etc.,  Manuf.  Co.  v. 
Thayer,  82  N.  Y.  610;  Raymond  v.  Richmond,  76  N.  Y.  106),  and 
there  must  be  a  total  failure  to  serve  a  case.  (Bowers  v.  Tall- 
madge,  23  N.  Y.  166;  Bliss  v.  Hoggson,  84  N.  Y.  667.)  The 
entry  of  a  common  order  dismissing  the  appeal  is  not  the  proper 
remedy  where  a  case  has  been  served  though  imperfect  and  omis- 
sive;  nor  is  it  the  correct  practice  for  the  respondent's  atttorney 
to  first  return  the  defective  or  omissive  case,  and  upon  a  failure 
to  serve  another,  to  enter  an  order  dismissing  the  appeal.  (Id.) 
The  remedy  of  the  respondent,  in  such  case,  is  to  move  upon 
notice  to  have  the  case  corrected,  or  that  corrected  copies  be 
served,  and  that,  in  default  of  such  correction,  the  appeal  be  dis- 
missed.    (Id.) 

The  appellant  may  have  failed  to  cause  the  return  to  be  filed 
with  the  clerk  of  the  appellate  court,  as  well  as  to  serve  copies 
of  the  printed  case;  and  where  this  has  occurred,  the  respondent 
may  proceed  to  dismiss  the  appeal  upon  either  ground,  or  upon 
both  grounds.  That  the  appellant  has  omitted  to  procure  the 
filing  of  the  return  is  no  excuse  for  not  serving  copies  of  the 
printed  case.     {Sage  v.  Volkening,  46  N.  Y.  448.) 

If  the  return  has  been  filed,  and  the  respondent  has  entered 
an  order  dismissing  the  appeal  for  failure  to  serve  printed  copies 
of  the  case  within  the  time  limited  by  the  rule,  the  order  should 
be  remitted  to  the  court  below.  (Code  of  Civil  Pro.  §  194.)  A 
remittitur  is  proper  in  such  ca,=?e.  {Dresser  v.  Brooks,  2  N.  Y. 
559;  4  How.  184.  See  Bliss  v.  Hoggson,  84  N.  Y.  667.)  The 
court  below  may  then  proceed  as  though  there  had  been  no 
appeal.  (Rule  6,  Ct.  App.)  What  these  proceedings  will  be, 
must  depend  upon  the  nature  of  the  appeal. 

Motion  for  a  further  return. — The  printed  copies  of  the 
case  served  upon  the  respondent's  attorney  will  enable  him  to 
determine  whether  the  return  is  defective  in  any  particular.     If 
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any  papers  are  omitted  from  the  return  which  should  properly 
be  included  therein,  and  their  absence  may  prove  prejudicial  to 
the  respondent,  he  should  apply  on  notice  for  an  order  directing 
a  further  return.  (See  Bowers  v.  Tallmadge,  23  N.  Y.  166;  20 
How.  516;  Bliss  V.  Hoggson,  84  N.  Y.  667.)  The  rules  of  court 
provide,  that  if  the  return  made  by  the  clerk  of  the  court  below 
shall  be  defective,  either  party  may,  on  an  affidavit  specifying 
the  defect,  apply  to  one  of  the  Judges  of  the  Court  of  Appeals 
for  an  order  that  the  clerk  make  a  further  return  without  deliy. 
(Rule  2,  Ct.  App.)  For  the  practice  and  the  motion,  see  ante, 
p.  285. 

Motion  to  jcorrect  the  return.— Where  the  case  served 
upon  the  respondent  contains  papers  which  were  not  before  the 
Appellate  Division,  he  should  apply  to  the  court  upon  notice,  for 
an  order  directing  the  correction  of  the  return,  and  requiring  the 
appellant  to  make  a  case  and  serve  copies  thereof,  as  required  by 
the  rules  of  the  Court  of  Appeals.  {Hobart  v.  Hobart,  «$  N.  Y. 
^n)  The  power  of  the  court  to  correct  the  return,  and  the 
proceeding  to  obtain  an  order  to  that  efifect,  have  been  noticed 
elsewhere. 

Cross-appeals. — Where  a  final  judgment  is  taken  at  a  Special 
Term,  or  Trial  Term,  or  pursuant  to  the  directions  of  a  referee, 
after  the  affirmance  upon  appeal  to  the  Appellate  Division  of  the 
Supreme  Court  of  an  interlocutory  judgment,  or  after  the  refusal 
by  the  Appellate  Division  of  a  new  trial,  either  upon  an  applica- 
tion made  in  the  first  instance  at  a  term  of  the  Appellate  Divis- 
ion, or  upon  an  appeal  from  an  order  of  the  Special  Term,  or  of 
the  judge  before  whom  the  issues  or  questions  of  fact  were  tried 
by  a  jury,  an  appeal  to  the  Appellate  Division  from  the  filial 
judgment  brings  up  for  review  only  the  proceedings  to  take  the 
final  judgment,  or  upon  which  the  final  judgment  was  taken,  in- 
cluding the  hearing  or  trial  of  the  other  issues  in  the  action,  if 
any.  If  an  appeal  is  taken  to  the  Court  of  Appeals  from  the 
determination  of  the  Appellate  Division,  upon  the  appeal  from 
the  final  judgment,  the  determination  of  the  Appellate  Division, 
affirming  the  interlocutory  judgment,  or  refusing  the  new  trial, 
may,  at  the  election  of  either  party,  be  reviewed  thereupon.     If 
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the  respondent  elects  to  bring  it  up  for  review,  he  may  take  a 
cross-appeal  therefrom,  notwithstanding  the  expiration  of  the 
time  to  take  an  original  appeal  therefrom.     (Code  of  Civil  Pro. 

§  1350.) 

Cross-appeals  are  taken  and  perfected  in  the  ordinary  manner. 

Respondent's  points. — Where  the  appellant  has  proceeded 
regularly  in  taking  and  perfecting  his  appeal,  and  has  duly  served 
and  filed  printed  copies  of  the  case  and  points,  the  respondent 
should,  within  ten  days  after  such  service,  prepare  and  print  the 
points  relied  on  by  him,  with  a  reference  to  the  authorities  to  be 
cited,  and  with  a  statement  in  a  separate  form  of  the  leading 
facts  which  he  deems  established,  and  a  reference  to  the  folios 
where  the  evidence  of  such  facts  may  be  found,  and  should  file 
w^ith  the  clerk  of  the  Court  of  Appeals  sixteen  copies  of  such 
points,  and  serve  three  copies  on  the  attorney  or  counsel  for  the 
appellant.     (Rules  5,  7  arid  8,  Ct.  App.) 

The  requirements  of  the  rules  as  to  the  manner  in  which  the 
points  should  be  made  up  and  printed  have  been  noticed  else- 
where.    (See  ante,  p.  308.) 

Bringing  on  the  argument. — If  the  appellant  neglects  to 
notice  the  appeal  for  argument  and  the  respondent  wishes  to  ex- 
pedite the  case,  his  remedy  is  to  himself  notice  it  for  argument 
and  place  it  upon  the  calendar.  The  neglect  of  the  appellant  is 
no  ground  for  a  motion  to  dismiss  the  appeal  for  want  of  prose- 
cution. (^Nichols  V.  MacLean,  98  N.  Y.  458.)  The  practice  is 
the  same  as  where  an  appeal  is  brought  on  for  argument  by  the 
appellant.  The  respondent  should  serve  a  notice  of  argument 
upon  the  attorney  for  the  appellant,  and  file  it  with  due  proof 
or  admission  of  service  with  the  clerk  of  the  appellate  court. 
(See  ante,  p.  309.) 
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SECTION   X. 

Proceedings  on  the  Hearing. 

The  call  of  the  calendar. — Eight  causes  only  will  be  called 
on  any  day,  but  after  such  call  causes  ready  on  both  sides  will 
be  heard  in  their  order.  Any  cause  which  is  regularly  called 
and  passed  without  postponement  by  the  court  for  good  cause 
shown  at  the  time  of  the  call,  will  be  placed  on  all  subsequent 
calendars  as  if  the  return  had  been  filed  on  the  day  when  it  was 
so  passed.  (Rule  12,  Ct.  App.)  A  preferred  cause  being  once 
passed  loses  its  preference.  (Rule  14,  Ct.  App.)  A  reserved 
cause,  if  passed,  will  go  down  upon  future  calendars  as  if  passed 
in  the  regular  call.     (Rule  10,  Ct.  App.) 

Subtnission  without  argument.— ^Causes  will  not  be  re- 
ceived upon  submission  until  reached  in  the  regular  call  of  the 
calendar.  (Rule  10,  Ct.  App.)  If  the  respondent  makes  default 
when  his  cause  is  called  in  its  order  on  the  calendar,  the  appel- 
lant may  either  argue  or  submit  the  cause.     (Rule  15,  Ct.  App.) 

The  argument. — In  the  argument  of  a  cause  not  more  than 
two  hours  can  be  occupied  by  counsel  on  either  side  except  by 
the  express  permission  of  the  court.  In  the  argument  of  an 
appeal  from  an  order  not  more  than  twenty  minutes  can  be  oc- 
cupied by  the  appellant's  counsel,  nor  more  than  fifteen  minutes 
by  the  respondent's  counsel,  without  express  permission  of  the 
court.  (Rule  13,  Ct.  App.)  No  extended  discussion  will  be 
heard  upon  any  mere  question  of  fact.  (Rule  8,  Ct.  App.) 
The  counsel  for  the  appellant  opens  the  argument;  the  counsel 
for  the  respondent  follows;  and  the  counsel  for  the  appellant  is 
heard  in  reply  if  his  time  is  not  already  consumed.  In  the  argu- 
ment of  the  cause  counsel  should  present  every  material  point 
appearing  in  the  case,  as  an  exception  not  noticed  on  the  argu- 
ment will  be  deemed  abandoned.  {Rogers  v.  Laytin,  81  N.  Y. 
642.) 

Default. — Judgment  of  reversal  by  default  is  not  allowed  on 
appeal  to  the  Court  of  Appeals.    If  the  appellant  fails  to  appear 
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and  furnish  the  court  with  the  papers  required,  and  argue  or 
submit  his  case,  judgment  of  affirmance  by  default  will  be  ordered 
on  motion  of  the  respondent.  If  the  appellant  only  appears,  he 
may  either  argue  or  submit  the  case,  and  it  will  be  determined 
on  the  papers  submitted  by  him.  When  any  cause  is  regularly 
called  for  argument,  and  no  other  disposition  is  made  of  it,  the 
appeal  will  be  dismissed  without  costs,  and  an  order  will  be  en- 
tered accordingly,  which  will  be  absolute  unless  upon  applica- 
tion made  and  good  cause  shown,  upon  notice  to  the  opposite 
party  within  ten  days,  if  the  court  is  in  session,  and  if  not,  on 
the  first  motion  day  of  the  next  meeting,  the  court  revokes  the 
order  and  restores  the  appeal.     (Rule  15,  Ct.  App.) 

If  the  decree  or  order  is  affirmed  by  default  of  the  appel- 
lant, the  remittitur  cannot  be  sent  to  the  court  below,  unless  the 
Court  of  Appeals  otherwise  directs,  until  ten  days  after  notice  of 
affirmance  has  been  served  on  the  attorney  of  the  appellant. 
Service  of  the  notice  must  be  proved  to.  the  clerk  by  affidavit  or 
by  the  written  admission  of  the  attorney  on  whom  it  was  served. 
(Rule  17,  Ct.  App.)  The  object  of  this  rule  is  to  give  the  appel- 
lant time  to  move  to  open  the  default  before  the  remittitur  has 
been  filed  in  the  court  below,  as  a  motion  made  afterward  would 
be  too  late.     {Latson  v.  Wallace,  9  How.  334.) 

In  what  cases  evidence  may  be  introduced  on  appeal. — 
It  is  a  general  rule  that  an  appeal  must  be  heard  upon  the  plead- 
ings and  proofs,  or  upon  the  papers,  presented  to  the  court  be- 
low. (See  Mitclull  v.  Lenox,  14  Wend.  662;  Thompson  v.  Taylor, 
13  Hun,  201;  Wendells.  Lewis,  6  Paige,  233;  Studwellv.  Palmer, 
5  Paige,  166;  Bloodgood  v.  Clark,  4  Paige,  574;  Deas  v.  Thome,  3 
Johns,  543;  Reese  v.  Smyth,  95  N.  Y.  649.) 

But  this  rule  is  subject  to  certain  exceptions,  and  in  a  proper 
case  evidence  may  be  introduced  upon  the  hearing  of  the  appeal 
in  support  of  the  judgment  appealed  from.  Thus,  where  record 
evidence  has  been  imperfectly  proved  upon  the  trial,  or  where  a 
fact  has  been  assumed  on  the  trial  which  might  have  been  estab- 
lished by  record  evidence,  and  such  evidence  was  inadvertently 
omitted,  or  where  it  is  evident  that  the  record  itself  cannot  be 
contradicted  or  varied  so  that  a  new  trial  would  not  alter  the  case, 
tlie  record  may  be  read  upon  the  hearing  of  the  appeal  to  supply 
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the  deficiency  and  sustain  the  judgment.  ( Wines  v.  Mayor,  etc.f 
of  New  York,  70  N.  Y.  613;  Bank  of  Charleston  v.  Emeric,  2 
Sandf.  718;  Rockwell  V.  Merwin,  45  N.  Y.  166;  Catlin  v.  Grissler, 
57  N.  Y.  363;  farvis  v.  Sewall,  40  Barb.  449;  Matter  of  Cooper ^ 
93  N.  Y.  507;  Burt  v.  Place,  4  Wend.  591;  Ritchie  v.  Putnam,  ij 
Wend,  524;  Robert  v.  Good,  36  N.  Y.  408;  Dunfordv.  Weaver,  2f 
Hun,  349;  84  N.  Y.  445;  Burnham  v.  Brennan,  10  Tones  & 
Sp.  49,) 

But  such  evidence  is  never  received  by  an  appellate  court  for 
the  purpose  of  reversing  a  judgment,  as  a  reversal  is  only  for  error 
committed  below,  and  there  can  be  no  error  in  deciding  contrary 
to  a  record  not  produced.  (^Stilwellv.  Carpenter,  62  N.  Y.  639; 
2  Abb.  N.  C.  238  ;  Porter  v.  Waring,  6g  N.  Y.  250;  Irving  Nat. 
Bank  V.  Adams,  28  Ilun,  108;  Day  v.  Town  of  New  Lots,  107 
N.  Y.  148,  157;  Dunham  v.  Townshend,  u8  N.  Y.  281  ;  People  v. 
Dalton,  159  N.  Y.  235.)  The  appellate  court  cannot  go  outside 
the  record  in  order  to  reverse  a  judgment  as  to  facts  appearing 
even  from  the  public  reports  of  the  decisions  of  the  court. 
{A.  A.  R   R.  Co.  V.  Johnson,  '134  N.  Y.  375.) 

Where  a  plaintiff  corporation  has  inadvertently  or  unad- 
visedl)  omitted  to  put  its  charter  in  evidence  upon  the  trial,  it 
may  produce  it  upon  the  argument  of  the  appeal  where  it  does 
not  appear  that  there  was  any  surprise  on  any  point  in  which  the 
defense  was  prejudiced  or  weakened  by  the  omission.  {Bank  of 
Charleston  v.  Emeric,  2  Sandf.  718.) 

Where  a  judgment  has  been  imperfectly  proved  on  the  trial 
at  the  circuit,  the  party  may  produce  on  the  argument  of  the 
appeal,  and  leave  with  the  court,  a  record  of  the  judgment  prop- 
erly authenticated  to  make  it  competent  evidence.  (Jarvis  v. 
Sewall,  40  Barb.  449.  See  Burt  v.  Place,  4  Wend.  591  ;  Williams 
v.  Wood,  14  Wend.  126;  Robert  v.  Dotmell,  2  Daly,  64,)  And 
where  the  only  defect  in  the  evidence  at  the  trial  was  in  the  intro- 
duction of  copy  order  of  affirmance  of  a  judgment  not  duly  certi- 
fied, that  defect  may  be  cured  by  a  duly  certified  copy  produced 
upon  the  appeal  and  read  in  banc.  {Robert  v.  Good,  36  N.Y.  408.) 
So  a  defect  in  the  form  and  manner  of  authentication  of  a  certifi 
cate  of  discharge  in  bankruptcy,  offered  in  evidence  on  the  trial,. 
may  be  cured  by  producing  upon  the  argument  of  the  appeal,  a 
certificate  duly  exemplified  aad  authenticated.   {Dresser  v.  Brooks, 
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3  Barb.  429.)  But  a  discharge  obtained  pending  the  appeal 
cannot  be  considered  upon  the  appeal.  {^Cornell  v.  Dakin,  38 
N.  Y.  253.) 

Where  the  due  appointment  of  a  person  to  office  has  been 
assumed  on  the  trial,  and  no  formal  proof  of  the  fact  offered, 
formal  record  proof  of  a  regular  appointment  may  be  presented 
on  the  appeal.  {Wines  v.  Mayor,  etc.,  of  New  York,  70  N.Y.  613.) 
But  where  the  absence  of  proof  of  such  appointment  is  made  the 
ground  of  a  motion  to  dismiss  the  complaint  at  the  trial,  and  an 
exception  to  a  denial  of  the  motion  is  duly  taken,  evidence  of 
such  appointment  cannot  be  given  upon  the  argument  of  the 
appeal  in  support  of  the  judgment,  if  it  is  not  clear  that  the  evi- 
dence offered  is  uncontrovertible.  (Moser  v.  Mayor,  etc.,  of  New 
York,  21   Hun,  163.) 

Where  the  fact  that  a  certain  act  was  done  in  the  office  of  the 
sheriff  is  material,  and  has  been  shown  by  parole  upon  the  trial, 
a  duly  certified  copy  of  the  certificate,  filed  in  the  county  clerk's 
office,  designating  the  location  of  the  sheriff's  office,  may,  if 
necessary,  be  produced  upon  the  appeal  in  support  of  the 
judgment.     {Diinford  v.   Weaver,   21  Hun,  349;  84  N.  Y.  445, 

45 1-) 

In  an  action  to  foreclose  a  mortgage  covering  certain  lease- 
hold interests  in  lands  which  were  described  in  general  terms  in 
the  mortgage,  and  were  sufficiently  identified  by  the  pleadings, 
the  leases  were  not  read  in  evidence  upon  the  trial,  but  were  read 
and  considered  upon  appeal  to  the  Court  of  Appeals.  {Catlin 
V.  Grissler,  75  N.  Y.  363.)  In  this  case,  the  court  reversed  the 
judgment  of  the  General  Term  and  affirmed  that  of  the  Special 
Term.  A  mortgage,  not  put  in  evidence  upon  the  trial,  has  been 
read  upon  the  argument  at  General  Term,  to  supply  defects  in  the 
proof.  {Genet  v.  Davenport,  66  Barb.  412;  56  N.  Y.  &^6^  And 
the  fact  of  filing  and  recording  an  order  appointing  the  plaintiff  a 
receiver  has  also  been  shown  upon  the  argument  of  an  appeal. 
{Rockwell  V.  Merwin,  45  N.  Y.  166.) 

The  illustrations  above  given  may  serve  to  show  the  nature 
of  the  evidence  and  the  purposes  for  which  it  may  be  received 
upon  the  argument  of  an  appeal.  The  rule  which  sanctions  the 
introduction  of  record  evidence  upon  an  appeal  has  no  applica- 
tion to  the  ordinances  of   a   municipal    corporation.     {Porter  v. 
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Wa  ing,  6g  N.  Y.  250.)  Neither  does  it  apply  to  notarial  certifi- 
cates, which  are  but  presumptive  evidence,  subject  to  explana- 
tion or  contradiction  by  the  party  against  whom  they  are  pro- 
duced. {Brooks  V.  Higley,  11  Hun,  235.)  Where  proof  of  usage 
and  custom  is  essential  to  the  interpretation  of  commercial  con- 
tracts containing  words  and  phrases  used  in  a  peculiar  or  tech- 
nical sense,  it  must  be  given  upon  the  trial,  and  cannot  be  received 
on  appeal  to  the  Court  of  Appeals,  eithel-  in  support  or  in  the 
impeachment  of  a  judgment.  {Marine  Nat.  Bank  v.  Nat.  City 
Bank,  59  N.  Y.  6;.) 


SECTION  XI. 

Questions  Raised   by   the  Appeal  and   the  Principles 
Governing  their  Determination. 

Questions  not  passed  upon  by  the  Appellate  Division. — 
A  question  not  raised  in  the  trial  court,  or  on  appeal  to  the 
Appellate  Division,  and  which  might  have  been  obviated  if 
brought  to  the  attention  of  the  trial  court,  will  not  be  entertained 
by  the  Court  of  Appeals  for  the  purpose  of  reversing  a  judg- 
ment. {Post  v.  Manhattan  Ry.  Co.,  125  N.  Y.  697;  Reich  v.  Coch- 
ran, 151  N.  Y.  122,  129:  Smith  v.  Smith,  125  N.  Y.  224;  Martin 
V.  Home  Bank,  160  N.  Y.  190,  199;  Oliphant  v.  Burns,  146  *N.  Y. 
218,236;  Werner  v.  City  of  Rochester,  149  N.  Y.  563;  Blair  v. 
Flack,  141  N.  Y.  53:  Flandrow  v.  Hammond,  148  N.  Y.  129; 
Qninlan'v.  Welch,  141  N.  Y.  158;  Adams  \.  Irving  Nat.  Bank, 
116  N.  Y.  606.)  Even  where  questions  are  certified  to  the  Court 
of  Appeals  for  review,  the  appellate  court  will  consider  such  only 
as  actually  arose  and  were  determined  by  the  Appellate  Division. 
{Matter  of  Robinson,  160  N.  Y.  448;  Matter  of  Coatsivorth,  160 
N.  Y.  114;  Schenck  v.  Barnes,  156  N.  Y.  316:  Grannan  v.  West- 
chester Racing  Assn.,  153  N.  Y.  449.  Hearst  v.  Shea,  156  N.  Y. 
169 ;  Coatsworth  v.  Lehigh  Valley  R.  R.  Co.,  1 56  N.  Y.  45 1.)  But 
there  is  no  rule  which  prevents  counsel  from  urging  on  appeal 
to  the  Court  of  Appeals  a  point  distinctly  made  and  preserved 
at  the  trial  court,  merely  because  it  was  not  made  at  the  General 
Term  or  Appellate  Division.     {Cohn  v.  Goldman,  76  N.  Y.  284.) 
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The  question  of  a  violation  of  a  constitutional  provision 
{J\^assachusetts  Nat.  Bk.  v,  Shinn,  163  N.  Y.  360),  and  as  to  the 
jurisdiction  of  the  General  Term  or  Appellate  Division  to  hear 
and  determine  an  appeal,  may  be  raised  for  the  first  time  on 
appeal  to  the  Court  oi  Appeals.  {Matter  of  Larson,  96  N.  Y. 
381.)  So  an  objection  to  the  jurisdiction  of  a  surrogate  over 
the  subject-matter  of  a  proceeding  had  before  him  may  be  raised 
for  the  first  time  in  the  Court  of  Appeals  and  must  be  considered 
and  disposed  of  when  raised.  iFiester  v.  Shepard,  92  N.  Y.  251.) 
And  generally,  an  objection  to  the  jurisdiction  of  a  State  court 
over  the  subject-matter  of  an  action  or  proceeding,  may  be  raised 
and  determined  in  the  Court  of  Appeals,  though  not  raised  in 
the  trial  court,  and  though  not  raised  at  or  passed  upon  by  the 
Appellate  Division  or  General  Term.  {Cook  v.  Whipple,  55  N.  Y. 
150.  157  ;  Delafield  v.  State  of  Illinois,  2  Hill,  159.  But  see 
Steers  V.  Liverpool,  drc.  Steamship  Co.,  57  N.  Y.  i.)  But  where 
no  question  as  to  the  jurisdiction  of  the  court  has  been  taken 
below,  and  the  statute  creating  the  court  declares  that  the  juris- 
diction shall  in  all  cases  be  presumed,  the  appellate  court  will 
assume  that  jurisdiction  existed,  in  the  absence  of  anything  in 
the  record  showing  that  the  existence  of  jurisdiction  in  the  court 
below  was  an  impossibility.  (Bidwell  v.  Astor  Mut.  Ins.  Co., 
16N.  Y.  263.) 

The  power  to  review  a  jurisdictional  question,  though  not 
presented  at  the  trial  court  or  at  the  Appellate  Division,  is  excep- 
tional. In  other  cases  the  question  must  at  least  have  been  pre- 
sented for  adjudication  to  the  subordinate  court  at  the  trial  or  at 
the  Appellate  Division,  and  this  fact  must  be  disclosed  by  the 
record.  An  appellate  court  will  not  consider  questions  which 
can  be  presented  only  by  an  appeal  from  the  decision  of  an 
inferior  court,  unless  the  questions  are  within  the  record.  {Hin- 
man  v.  Stillwell,  34  Hun,  178.) 

An  objection  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  if  not  taken  at  the  Special 
or  Trial  term  or  on  the  appeal  to  the  Appellate  Division  will  not 
be  considered  on  appeal  to  the  Court  of  Appeals.  (See  Delaney 
v.  Brett,  51  N.  Y.  78.)  But  if  the  objection  was  raised  at  the 
Appellate  Division,  though  not  taken  at  the  trial,  the  determina- 
tion of  the  Appellate  Division  may  be  reviewed  in  the  Court  of 


332  New  Trials  and  Appeals. 

The  theory  of  the  trial  controls. 

Appeals.  (Brookman  v.  Hamill,./^^  N.  Y.  554;  46  N.  Y.  636.) 
A  question  as  to  the  constitutionality  of  a  statute  upon 
which  an  action  is  founded  iJDelaney  v.  Brete,  5 1  N.  Y.  78) ;  or 
as  to  a  variance  between  the  pleadings  and  the  proofs  {Coats  v. 
First  Nat.  Bank  of  Emporia,  91  N,  Y.  20,  31  ;  Gillies  v.  Improve- 
ment Co.,  147  N.  Y.,  420) ;  or  whether  the  proofs,  in  an  action  in 
equity,  show  a  perfect  legal  remedy,  and  are  therefore  a  bar  to 
the  legal  relief  demanded  {Powell  v.  Waldron,  89  N.  Y.  328; 
Clarke  v.  Sawyer,  2  N.  Y.  498 ;  Trusseott  v.  King,  6  N.  Y.  147; 
De  Bussierre  v.  Holladay,  55  How.  210)  ;  or  whether  the  plaintiff's 
remedy  was  in  equity  and  not  in  law  {Fitch  v.  Rathbun,  61  N.Y.  579); 
or  whether  the  complaint  and  proofs  of  a  plaintiff,  defeated  in  an 
action  of  tort,  were  sufficient  to  have  authorized  a  recovery  on 
contract  {Salisbury  v.  Howe,  87  N.  Y.  128;  Lockwoodv.  Quack- 
enbush,  83  N.Y.  607);  or  whether  an  answer  contained  a  counter- 
claim admitted  for  want  of  a  reply  {Gordon  v.  Nat.  Shoe  &  Leather 
Bank,  74  N.  Y.  467 ;  Muldoon  v.  Blackwell,  84  N.  Y.  646),  will 
not  be  reviewed  when  raised  for  the  first  time  on  appeal  to  the 
Court  of  Appeals. 

The  theory  of  the  trial  controls. — A  party  who  has 
acquiesced  in  the  trial  of  an  action  upon  a  certain  theory,  or  who 
has  assumed  upon  the  trial  the  existence  of  certain  facts,  or  that 
the  proof  of  certain  facts  would  establish  a  liability  or  a 
defense,  will  not  be  heard  to  assert  for  the  first  time  on  appeal 
that  there  was  error  in  adopting  the  theory  he  had  assisted  in 
establishing  as  the  law  of  the  case,  or  in  treating  as  proven  the 
facts  he  had  assumed  to  exist.  (See  Vann  v.  Rouse,  94  N.  Y. 
404,  407;  Clasonv.  Baldwin,  152  N.  Y.  204;  Gernon  v.  Hoyt,  90 
N.  Y.  631,  633;  Wellington  V.  Morey,  <^ol^.  Y.  636;  Campbell  v. 
Birch,  60  N.  Y.  214;  Wilson  v.  Rocke,  58  N.  Y.  642;  Hill  v.  Heer- 
mans,  17  Hun,  470;  Paige  v.  Fazackerly ,  36  Barb.  392).  On  an 
appeal  a  party  must  be  held  to  the  theory  of  his  trial.  {Snider 
V.  Snider,  160  N.  Y.  151;  People  v.  Dalton,  159  N.  Y.  235; 
Drvckcr  v.  Manhattan  Ry.  Co.,  io6  N.  Y.  157;  Stapenhorst 
V.  WJff,  65  N.  Y.  596;  Camp  v.  Smith,  177  N.  Y.  354;  Home  Ins. 
Co.  V.  Western  Trans.  Co.,  51  N.Y.  93.) 

Thus,   where  in    an  equity  action   no  objection  is  raised  by 
answer  or  upon  the  trial  that  such  an  action  is  not   the    appro. 
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priate  remedy,  the  objection  is  not  available  on  appeal.  {B.  S.  & 
Co.  V.  D.,  L.  &•  W.  R.  R.  Co.,  130  N.  Y.  152.)  And  where  the 
theory  of  the  action  as  gathered  from  the  complaint,  the  method 
of  trial  and  the  practice  throughout  the  case,  takes  it  to  the  law 
side  of  the  court,  there  it  must  remain  on  review  by  the  Court  of 
Appeals.  {Stephens  v.  Meriden  Britannia  Co.,  160  N.  Y.  178.) 
So  where  an  action  has  been  tried  by  the  unsuccessful  party  upon 
the  theory  that  an  instrument  required  reformation,  and  his 
efforts  to  reform  it  have  failed,  he  cannot  change  his  theory  of 
the  case  in  the  Court  of  Appeals,  and  invoke  a  judicial  construc- 
tion that,  as  originally  drawn,  the  contract  needed  no  reforma- 
tion, and  could  be  read  as  reformed.  {Greene  v.  Smith,  160  N.  Y. 
533.)  Where  an  action,  in  every  substantial  respect  an  action  at 
law  to  recover  the  possession  of  real  property,  has  assumed  the 
form  of  an  action  in  equity  to  abate  a  nuisance,  and  no  question 
as  to  the  form  of  the  action  has  been  taken  upon  the  trial  or  in 
any  appellate  court,  it  will  be  reviewed  in  the  Court  of  Appeals  in 
the  same  way  as  if  it  had  been  in  form  what  it  was  in  fact,  an 
action  at  law  to  recover  real  property,  and  the  principles  of  law 
that  apply  in  sucli  cases  will  control  the  disposition  of  the  appeal. 
{Archibald  V.  N.  Y.  C.  &.  H.  R.  R.  R.  Co.,  157  N.  Y.  574.) 

Questions  not  presented  by  exception. — Where  a  trial  has 
been  had  by  a  jury  and  a  general  verdict  rendered,  the  Court  of 
Appeals  can  review  the  judgment  entered  thereon  and  grant  a 
new  trial  only  for  an  error  of  law,  and  that  error  must  be  pointed 
out  by  an  exception  taken  at  the  proper  time.  {Standard  Oil 
Co.  v.  Amazon  Ins.  Co.,  79  N.  Y.  506;  Oldfield  v.  New  York  & 
Harlem  R.  R.  Co.,  14  N.  Y.  310;  Fordkam  v.  Hendrickson,  84 
N.  Y.  6154;  Coe  V.  Raymond,  89  N.  Y.  612;  Duryea  v.  Vosburgh, 
121  N.  Y.  57;  Wicks  V.  Thompson,  129  N.  Y.  634;  Hecla  Powder 
Co.  V.  Signa  Iron  Co.,  157  N.  Y.  437;  Baldwin's  Bank  of  Penn 
Yan  V.  Butler,  133  N.  Y.  564;  Servissv.  McDonnell,  107  N.  Y. 
260;  Jungv.  Keuffel,  144  N.  Y.  381.)  Where  the  appeal  is  taken 
from  a  judgment  of  the  General  Term,  or  Appellate  Division 
affirming  a  judgment  entered  upon  the  report  of  a  referee  or  the 
decision  of  the  court  upon  a  trial  without  a  jury,  and  the  case 
contains  no  findings  of  fact  and  no  exception  to  any  legal  con- 
clusion, no   question   will   be  presented  to  the  Court  of  Appeals 
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for  review.  {Strattonv.  Cornfield,  2  Keyes,  55;  Smith  v.  Starr, 
70N.  Y.  155;  Hartv.  Wandle,  so  N.  Y.  381.)  But  if  the  Gen- 
eral  Term  has  materially  modified  the  judgment  entered  upon 
the  decision  of  the  court  or  report  of  the  referee  and  affirmed  the 
judgment  as  modified,  a  party  prejudiced  by  the  modification, 
having  no  opportunity  to  except  thereto,  may  have  a  review  of 
the  correctness  of  the  modification  on  appeal  to  the  Court  of 
Appeals,  although  the  case  contains  no  findings  of  fact  or  excep- 
tions.    (^Hart  V.  Wandle,  50  N.  Y.  381.) 

If  the  only  exception  taken  to  the  decision  or  report  is  the 
general  exception  to  all  the  findings  and  to  each  and  every  of 
them,  it  will  be  insufficient  to  raise  any  specific  question,  and  is 
practically  of  no  avail.  {Ward  v.  Craig,  87  N.  Y.  S50;  Newel  v. 
Doty,  33  N.  Y.  83;  Wheeler  v.  Bilangs,  38  N.  Y.  263.)  So  if  the 
only  exception  is  a  general  exception  to  each  and  every  con- 
clusion of  law  contained  in  the  specified  finding,  and  the  finding 
specified  embraces  both  matters  of  fact  and  matters  of  law  with- 
out distinction,  the  exception  will  be  too  general  to  be  available. 
{Hepburn  v.  Montgomery,  97  N.  Y.  617.)  Such  esfceptions  are 
practically  no  exceptions,  and  are  treated  as  nullities  on  appeal. 
But  where  an  exception  is  first  taken  to  a  report  or  decision  on 
the  settlement  of  the  case,  and  the  objection  that  the  exceptions 
were  taken  too  late  is  raised  for  the  first  time  on  the  argument  in 
the  Court  of  Appeals,  it  will  be  deemed  waived,  and  the  ques- 
tions raised  by  the  exceptions  so  taken  will  be  there  reviewed. 
{Wardv.  Craig,  87  N.  Y.  550.)  So  where  a  general  exception  is 
taken  to  the  decision  of  the  court  or  to  the  report  of  a  referee 
which  contains  no  separate  statement  of  findings  of  fact  and  con- 
clusions of  law  but  only  the  grounds  of  decision  as  authorized  by 
section  1022  of  the  Code,  the  exception  is  available  to  present 
every  question  of  error  in  the  report  or  decision  which  may  be 
the  subject  of  review.     (See  ante,  p.  69.) 

There  may  be  cases  in  which  a  party  has  been  prejudiced  by 
rulings  upon  the  trial  without  having  had  an  opportunity  to 
except;  as,  for  example,  where  the  trial  judge,  upon  the  coming  of 
the  jury  into  court  for  further  instruction,  during  the  absence 
of  a  party  and  his  counsel,  instructs  the  jury  erroneously  upon  a 
material  point  to  the  prejudice  of  the  party.  In  such  case  the 
Court  of  Appeals,  in  the  absence  of  any  exception  to  the  charge, 
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may  review  and  reverse  the  determination  of  the  General  Term 
or  Appellate  Division  affirming  the  action  of  the  court  below. 
Wheeler  v.  Sweet,  137  N.  Y.  435.) 

Mere  abstract  questions  not  reviewed. — The  Court  of 
Appeals  will  not  review  and  decide  a  mere  abstract  question 
when  no  practical  result  can  follow  its  determination.  If  from 
any  cause  the  question  presented  by  the  appeal  has  ceased  to 
have  any  living  interest  to  the  parties  other  than  to  determine 
which  Wcis  right,  and  no  actual  or  practical  relief  can  be  granted 
to  either  party  by  any  judgment  which  the  court  might  render 
thereon,  the  appeal  will  be  dismissed.  {People  v.  Common  Council 
of  Troy,  82  N.  Y.  575  ;  Matter  of  Norton,  158  N.  Y.  130  ;  Matter 
of  Strauss,  157  N.  Y.  721  ;  Matter  of  Robinson,  160  N.  Y.  448.) 
But  the  court  will  sometimes  depart  from  its  general  practice  of 
refusing  to  review  abstract  questions  where  the  determination 
thereof  will  settle  doubtful  propositions,  liable  to  frequently 
arise,  as  to  which  there  is  a  conflict  of  decisions  in  the  Supreme 
Court.  {Matter  of  Fairchild,  151  N.  Y.  359;  Matter  of  Madden, 
148  N.Y.  136.) 

Review  of  questions  of  fact. — In  no  case  and  under  no 
circumstances  will  the  Court  of  Appeals  upon  appeal  from  a 
judgment  or  order  of  the  Appellate  Division  review  a  question 
of  fact.  Such  review  is  prohibited  by  both  the  Constitution 
and  the  Code.  (See  ante,  p.  37.^  Not  only  is  the  court  pro- 
hibited from  reviewing  a  question  of  fact,  but  in  case  of  the 
imanimous  decision  of  the  Appellate  Division  that  there  was 
evidence  supporting  or  tending  to  sustain  a  finding  of  the  fact  or 
a  verdict  not  directed  by  the  court,  it  is  also  prohibited  from  re- 
viewing this  decision,  thus  withdrawing  from  the  cognizance  of 
the  court  this  one  question  of  law.  (See  ante,  p.  41.)  In  such 
case  the  Court  of  Appeals  must  accept  the  findings  of  fact  as 
they  are,  giving  them  their  fair  scope  and  meaning  without 
resorting  to  any  strained  and  unwarrantable  construction  and 
without  adding  to  or  taking  anything  from  them,  and  then  pro- 
ceed to  determine  whether  such  findings,  so  construed,  support 
the  legal  conclusions  drawn  from  them  by  the  courts  below.  (See 
ante,  p.  40.) 
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Where  the  determination  of  the  Appellate  Division  is  not 
one  of  affirmance  but  of  reversal,  or  wherg  the  determination  is 
made  by  a  divided  court,  neither  the  Constitution  nor  the  Code 
prohibit  the  Court  of  Appeals  from  examining  the  record  for  the 
purpose  of  ascertaining  whether  there  was  any  evidence  given 
upon  the  trial  in  support  of  the  facts  found  by  the  court  below. 
(See  ante,  p.  65.)  Upon  an  appeal  to  the  Appellate  Division 
from  a  judgment  entered  upon  the  report  of  a  referee  the  appel- 
late court  may  reverse  upon  the  facts  and  thus  set  aside  the 
referee's  findings  of  fact.  But  to  accomplish  this  the  statute 
requires  that  the  fact  of  such  reversal  shall  be  made  to  clearly 
appear  in  the  record  body  of  the  judgment  or  order  as  otherwise 
it  must  be  presumed  upon  appeal  therefrom  to  the  Court  of 
Appeals  that  the  judgment  was  not  reversed  upon  a  question  of 
fact.  (Code  of  Civil  Pro.  §  1338.)  If  it  does  not  so  appear,  or 
if  the  reversal  was  not  upon  the  facts,  the  findings  of  fact  made 
by  the  referee  are  still  in  the  case  and  conclude  the  Court  of 
Appeals  unless  it  appears  that  such  findings  are  without  any  evi- 
dence to  sustain  them.  {Lannon  v.  Lynch,  160  N.  Y.  484;  Smith 
V.  Syracuse  Improvement  Co.,  161  N.  Y.  484.)  If  the  appeal  to 
the  Court  of  Appeals  is  from  an  order  of  the  Appellate.  Division 
which  merely  reverses  and  directs  a  new  trial  without  stating 
whether  the  reversal  was  upon  the  facts,  the  law,  or  both,  the 
Court  of  Appeals  is  compelled  by  the  statute  to  treat  the  decis- 
ion appealed  from  as  one  not  interfering  with  the  facts  found,  or 
presumed  to  have  been  found,  upon  the  trial.  [Lannon  v.  Lynch, 
160  N.  Y.  4S4.)  This  will  include  all  the  facts  warranted  by  the 
evidence  and  necessary  to  support  the  judgment.  [Gannon  v. 
McGuire,  160  N.  Y.  476;  People  v.  Adirondack  Ry.  Co.,  Id.  225.) 
If  there  is  any  evidence  to  support  the  findings  of  fact,  and 
such  findings  support  the  referee's  conclusions  of  law,  the  reversal 
by  the'  Appellate  Division  is  error  for  which  its  determination 
must  be  in  turn  reversed  by  the  Court  of  Appeals  unles's  some 
error  was  committed  during  the  progress  of  the  trial  which  justi- 
fied the  reversal.     (See  Gannon  v.  McGuire,  160  N.  Y.  476.) 

Upon  an  appeal  from  a  judgment  of  the  Appellate  Division 
affirming  a  judgment  entered  upon  the  report  of  a  referee  or  the 
decision  of  the  court  upon  a  trial  without  a  jury,  the  Court  of 
Appeals  will  look  into  the  evidence  only  for  the  purpose  of  ascer- 
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taining  whether  there  is  any  evidence  tending  to  support  the 
facts  found,  and  may  not  examine  the  record  even  to  that  extent 
if  the  decision  of  the  Appellate  Division  was  unanimous.  If 
there  is  evidence  showing  the  probable  truth  of  the  facts  found, 
it  must  be  assumed  by  the  appellate  court  that  such  facts  were 
correctly  found  irrespective  of  any  controverting  evidence,  no 
matter  what  may  be  its  weight.  {Burgers  v.  Simonson,  45  N.  Y. 
255  ;  Cook  V.  Whipple,  55  N.  Y.  150,  165  ;  Tyngv.  U.  S.  Subma- 
rine and  Torpedo  Boat  Co.,  60  N.  Y.  644 ;  Reynolds  v.  Robinson, 
82  N.  Y.  103,  106.)  If  there  was  no  evidence  to  sustain  the  find- 
ings the  usual  result  must  follow. 

Where  a  trial  has  been  had  before  a  jury,  and  a  general  ver- 
dict has  been  rendered,  the  Court  of  Appeals  can  deal  only  with 
questions  of  law  upon  exceptions  duly  taken,  and  has  no  power 
to  correct  the  errors  of  the  jury.  {Oldfieldv.  New  York  &■  Har- 
lem R.  R.  Co  ,  14  N.  Y.  310;  Standard  Oil  Co.  v.  Amazon  Ins.  Co., 
79  N.  Y.  i;o6.)  Upon  an  appeal  from  a  judgment  of  the  Gene- 
ral Term  affirming  a  judgment  entered  upon  a  verdict,  and  affirm- 
ing an  order  denying  a  new  trial,  the  court  will  not  review  the 
finding  of  the  jury  upon  questions  of  fact  which  appear  by  the 
evidence  to  have  been  controverted  upon  the  trial,  where  the 
controversy  was  actual  and  substantial,  and  not  colorable  and 
formal  merely.  {^Sprang  v.  Boston  &•  Albany  R.  R.  Co  ,  58  N.  Y. 
56,  60 ;  Hynes  v.  McDermot,  91  N.  Y.  45 1.)  Upon  such  an  appeal, 
the  court  will  look  into  the  evidence  for  the  single  purpose  of 
ascertaining  whether  there  were  any  facts  proved  upon  which 
the  jury  could  found  their  verdict.  {Hazman  v.  Hoboken  Land  & 
Improvement  Co.,  50  N.  Y.  53,  55.)  If  upon  such  examination  the 
court  finds  that  there  is  some  evidence  to  sustain  the  verdict,  and 
that  upon  any  view  of  the  facts  the  verdict  can  be  upheld,  the 
court  will  not  interfere  with  the  determination  of  the  General 
Term,  affirming  the  judgment  and  denying  the  new  trial,  although 
the  court  might,  if  it  had  the  power  to  determine  the  questions  of 
fact  embraced  in  the  verdict,  have  reached  a  conclusion  different 
from  that  reached  by  the  jury.  {Hazman  v.  Hoboken  Land  & 
Improvement  Co.,  50  N.  Y.  53,  55  ;  Mahar  v.  Central  Park,  Sfc., 
R.  R.  Co.,  67  N.  Y.  52,  55  ;  Downs  v.  Neia  York  Cent.  R.  R.  Co., 
56  N.  Y.  664;  Hamilton  v.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  25  ; 
Green  v.  Fortier,  80  N.  Y.  640.)     The  Court  of  Appeals  will  not 
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reverse  upon  the  ground  that  the  verdict  is  against  the  weight  of 
evidence  merely.  (Id.)  But  if  it  appears  that  the  verdict  is 
without  any  evidence  to  sustain  it,  or  is  against  evidence,  an  error 
in  law  is  presented  which  the  Court  of  Appeals  may  review. 
{Hazman  v.  Hoboken  Land  &  Improvement  Co.,  50  N.  Y.  53,  56.) 

The  foregoing  decisions  as  to  the  scope  of  the  review  by  the 
Court  of  Appeals  on  an  appeal  from  the  determination  of  the 
general  term  are  equally  applicable  where  the  appeal  is  from  the 
determination  of  the  Appellate  Division. 

If  an  appeal  is  taken  from  an  order  granting  or  denying  a 
new  trial  upon  the  facts  in  an  action  tried  by  a  jury,  it  will  be 
dismissed  for  want  of  jurisdiction.  (^Baldwin's  Bank  of  Penn  Yan 
V.  Butler,  133  N.  Y.  564.)  An  exception  to  the  denial  of  a  mo- 
tion, made  upon  the  judge's  minutes,  for  a  new  trial,  brings  up 
nothing  for  review  in  the  Court  of  Appeals  as  the  denial  is  not 
the  subject  of  exception.  (JDuryeav.  Vosburgh,  121  N.  Y.  57; 
Wicks  V.  Thompson,  129  N.  Y.  634;  Gridley  v.  College  of  St. 
Francis  Xavier,   137  N.  Y.  327  ;  Jung  v.  Keuffel,  144  N.  Y.  3S1.} 

On  an  appeal  from  anafiSrmance  of  a  judgment  entered  upon 
a  verdict  directed  by  the  court,  where  each  party  has  requested 
the  direction  of  a  verdict  in  his  favor,  and  neither  has  asked  to  go 
to  the  jury,  all  the  controverted  facts  and  all  inferable  facts  in 
support  of  the  judgment  will  be  deemed  conclusively  established 
in  favor  of  the  party  for  whom  the  judgment  was  directed.  The 
request  of  both  parties  for  the  direction  of  a  verdict  amounts  to 
the  submission]of  the  whole  case  to  the  trial  judge,  and  his  decis- 
ion upon  the  facts  has  the  saatie  efifect  as  if  the  jury,  on  submis- 
sion of  the  case  to  them,  had  found  a  verdict  in  favor  of  the 
party  for  whom  the  verdict  was  directed.  {Adams  v.  Roscoe 
Lumber  Co.,  159  N.  Y.  176;  Smith  v.  Weston,  Id.  194.)  But 
where  the  party  against  whom  the  verdict  is  directed  asked  to  go 
to  the  jury,  all  the  facts  warranted  by  the  evidence  must  for 
the  purposes  of  an  appeal  to  the  Court  of  Appeals  be  assumed  as 
settled  in  his  favor.  (Bank  of  Monongahela  Valley  v.  Weston,  159 
N.  Y.  201  ;  First  National  Bank  v.  Dana,  79  N.  Y.  108 ;  Sto7ie  v. 
Flower,  47  N.  Y.  566.) 

A  question  of  fact  involved  in  the  decision  of  a  motion  will 
not  be  reviewed  in  the  Court  of  Appeals  if  it  depends  upon  con- 
flicting evidence.     [Bassett  v.  Wheeler,  84  N.  Y.  466 ;  Kennedy  v» 
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Kennedy,  73  N.  Y.  3^  )  If  the  judge  who  granted  the  order 
appealed  from  had  jurisdiction  of  the  subject-matter,  and  there 
was  evidence  to  sustain  his  findings,  these  findings  are  conclusive 
upon  the  Court  of  Appeals  after  approval  by  the  General  Term 
or  Appellate  Division  {Matter  of  Bailey,  85  N.  Y.  629  ;  Matter 
of  S.,  85  N.  Y.  630),  even  though  the  Court  of  Appeals  would  not 
have  made  such  findings  if  passing  upon  the  facts  in  the  first 
instance.     (Twombly  v.  Cassidy,  82  N.  Y.  155.) 

Error  must  be  affirmatively  shown. — It  is  incumbent  upon 
a  party  seeking  the  reversal  of  a  judgment  or  order,  to  show 
affirmatively  that  an  error  was  committed  to  his  prejudice.  It  is 
not  sufficient  to  show  that  it  may  have  been  committed,  as  this 
will  not  overcome  the  presumption  that  all  things  have  been 
transacted  correctly  until  the  contrary  appears.  {Tracey  v.  Alt- 
myer,  46  N.  Y.  598;  Appleby  v.  Erie  County  Savings  Bank,  62 
N.  Y.  12,  18.)  The  rulings  of  a  trial  judge,  a  verdict,  or  the  re- 
port of  a  referee  will  be  presumed  to  be  correct  until  the  con- 
trary is  shown,  and  the  appellate  court  cannot  be  required  to 
search  for  grounds  on  which  to  differ  from  the  court  below. 
{West  V  Van  Tuys,  119  N.  Y.  620.)  The  court  will  presume 
nothing  in  favor  of  the  party  alleging  error,  and  if  compelled  to 
resort  to  presumptions  at  all,  will  adopt  such  only  as  will  sustain 
the  judgment.  {Carman  v.  Pultz,  21  N.  Y.  547;  Reesev.  Boese, 
94  N.  Y.  623.) 

Decision  may  be  sustained  on  any  ground  appearing  in 
the  record. — The  court  will  not  reverse  a  correct  decision  be- 
cause founded  upon  a  wrong  reason,  unless  possibly  in  a  case 
where  the  ground  of  decision  stated  could  be  seen  to  have  mis- 
led a  party  to  his  injury.  {Marvin  v.  Universal  Life  Ins.  Co.,  85 
N.  Y.  278;  Deland  v.  Richardson,  4  Denio,  95;  Scott  v.  Pilkington, 
15  Abb.  280;  Gillespie  v.  Torrance,  4  Bosw.  36;  25  N.  Y.  306.) 

A  respondent  is  entitled  to  urge  in  support  of  the  judg- 
ment appealed  from,  any  sufficient  ground  appearing  in  the 
record,  which  he  might  have  raised  in  the  court  below,  provided 
it  could  not  have  been  obviated  had  it  been  raised  upon  the 
trial.  {Scott  v.  Morgan,  94  N.  Y.  508;  Beckwith  v.  Whalen,  5 
Lans.  377;  Newcomb  v.  Clark,  i  Denio,  226;  Palmer  v.  Lorrilardy 
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i6  Johns.  348;  Allardw.  Greasert,  61  N.  Y.  i,  4;  Stevens  v.  Hyde, 
32  Barb.  171;  Simar  v.  Canaday,  53  N.  Y.  298;  People  v.  Super- 
visors, 70  N.  Y.  228.)  If  the  General  Term  has  reversed  the 
judgment  below,  the  respondent  is  entitled  to  sustain  the  re- 
versal by  showing  any  error  of  law  which  is  fatal  to  the  judg- 
ment,  whether  made  the  reason  of  the  action  by  the  General 
Term,  or  whether  wholly  unnoticed  by  it.  {Mackay  v.  Lewis,  73 
N.  Y.  382;  Caswell  V.  Hazard,  121  N.  Y.  484;  WardM.  Craig,  87 
N.  Y.  550.)  Where  the  reversal  is  upon  the  law,  the  order  of  re- 
versal must  be  sustained  if  it  appears  that  any  material  error  of 
law,  pointed  out  by  proper  exception,  was  committed  on  the 
trial  against  the  party  against  whom  the  judgment  was  rendered. 
The  court  on  appeal  from  the  order  will  scan  the  whole  record, 
and  all  the  exceptions  taken  upon  the  trial  by  the  party  obtain, 
ing  the  order  of  reversal  afe  before  the  court  for  consideration. 
The  court  is  not  confined  to  the  examination  of  the  exceptions 
upon  which  the  General  Term  or  Appellate  Division  granted  the 
order.  If  upon  any  ground  the  order  is  justified,  it  may  stand, 
even  though  the  court  may  disagree  with  the  General  Term  or 
Appellate  Division  as  to  the  particular  ground  upon  which  it 
proceeded.  The  whole  record  is  before  the  court,  and  all  the 
exceptions,  and  the  respondent  may  challenge  every  ruling  of  law 
against  him  contained  in  the  record,  and  the  court  must  find  that 
no  error  was  committed  to  his  prejudice  in  any  ruling  to  which 
exception  was  taken  before  it  can  reverse  the  order  granting  a 
new  trial.  {Reedv.  McConnell,  133  N.  Y.  425.)  Upon  an  appeal 
from  an  order  granting  a  new  trial  the  appellant  takes  the  risk  of 
every  exception  appearing  upon  the  record,  and  the  respondent 
may  sustain  the  order  by  showing  any  legal  error  on  the  part  of 
the  trial  court.  {^Mackay  v.  Lewis,  73  N.  Y.  282  ;  Noyes  v. 
Wyckoff,  114  N.  Y.  204,  206  ;  Foster  v.  Bookwalter,  i^z  N.Y.  i66i: 
Durlandw.  Durland,  153  N.  Y.  67,  72.) 

Disregard  of  harmless  errors.— It  is  a  general  rule  that  an 
error  in  a  ruling  made  upon  the  trial,  which  could  not  have  preju- 
diced the  appellants,  will  not  be  deemed  on  appeal  a  sufficient 
ground  for  reversing  the  judgment.  {Tenney  v.  Berger,  93  N.  Y. 
524;  Thorn  v.  Turck,  94  N.  Y.  90  ;  Story  v.  Williatnsburgk  Ma- 
sonic Mutual  Benefit   Association,   95    N.  Y.  474 ;  Ellwanger  v. 
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Fish,  60  N  Y.  651  ;  Flannagan  v  Madden,  81  -N.  Y.  623  ;  Dozvns 
V.  New  York  Cent.  R.  R.  Co.,  56  N.  Y.  664.)  A  judgment  will 
not  be  reversed  for  a  technical  error  which  it  appears  did  not 
affect  the  result.  {Matter  of  Bernsee,  141  N.  Y.  389.)  But  it  is 
only  where  the  court  can  see  that  the  appellant  could  not  have 
been  prejudiced  by  the  erroneous  ruling,  that  an  exception  thereto 
can  be  wholly  disregarded.  (See  Foote  v.  Beecher,  78  N.  Y.  155  ; 
Starbird  v.  Barrons,  43  N.  Y.  200.) 

The  reservation  by  a  referee  of  a  decision  upon  objections 
made  to  the  reception  of  evidence  and  to  motions  to  strike  it  out, 
if  without  the  consent  and  against  the  objection  of  the  party 
ruled  against  is  ordinarily  a  ground  for  reversal  unless  the  ques- 
tions reserved  are  immaterial  or  of  such  a  character  that  if 
decided  against  the  party  raising  them  would  constitute  no  sufifi- 
cient  ground  of  error.  {Wright  v.  Reusens,  133  N.  Y.  298  ;  La 
throp  V.  Bramhall,  64  N.  Y.  365.) 

Error  in  receiving  or  rejecting  evidence. — Where  a  cause 
!■=!  taken  to  appellate  court  for  review,  every  reasonable  intend- 
ment is  in  favor  of  the  judgment,  and  the  rulings  and  decisions 
at  the  trial ;  and  yet  the  appellant  has  a  right  to  a  review  upon 
•que.stions  of  lav/,  and  to  a  reversal  of  a  judgment  tor  snbstantial 
errors  committed  at  the  trial.  {Hobart  v.  Hobart,  62  N.  Y.  80.) 
It  is  a  general  rule  that  litigants  may  present  to  the  trial  court  all 
relevant  and  competent  evidence  bearing  upon  the  issue  between 
them,  and  that  incompetent  and  irrelevant  evidence  shall  be 
excluded,  so  that  the  case  shall  be  heard  and  decided  upon  the 
competent  and  legal  proof.  {Matter  of  Will  of  Smith,  95  N.  Y. 
516,  527.)  A  party  is  entitled  to  the  benefit  of  any  competent 
evidence  he  may  offer  bearing  upon  a  controverted  question  of 
fact  embraced  in  the  issue  ;  and  if  the  court  excludes  such  evi- 
dence, its  rejection  is  substantial  error  for  which  the  judgment 
must-  be  reversed  upon  appeal,  unless  it  can  be  seen  that  the 
rejection  could  not  legitimately  have  affected  the  result.  {Hal- 
comb  V.  Holcomh,  20  Hun,  156 ;  95  N.  Y.  316;  Hobart  v.  Hobart, 
62  N.  Y.  80;  People  v.  Strait,  154  N.  Y.  165.)  So  an 
error  in  receiving  incompetent  evidence,  if  properly  excepted  to, 
can  be  disregarded  only  when  it  can  be  seen  that  it  did  no  harm. 
{Foote  V.  Beecher,  78  N.  Y.  155;  Schoonmaker  v.  Wolford,  20  Hun, 
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166;  Trimmer  V.  Trimmer,  13  Hun,  182;  Green  v.  Disbrow,  56 
N.  Y.  334,  337;  Carrollw.Deimel,  95  N.  Y.  256;  Holcomb  v.  Holcomb, 
95  N.  Y.  316;  Jefferson  v.  N.  Y.  E.  R.  R.  Co.,  132  N.  Y.  483.) 
It  has  been  said  that  "there  is  no  distinction  between  actions  of  a 
legal  and  those  of  an  equitable  nature  in  respect  to  the  availability 
of  exceptions  taken  upon  the  trial,  upon  the  admission  of  incom- 
petent evidence,  and  no  reason  is  preceived  for  such  a  distinction." 
(See  Foote  v.  Beecher,  78  N.  Y.  155,  157);  but  this  remark  of  the 
judge  in  delivering  the  opinion  in  the  case  cited  has  been  deemed 
not  only  obi/er,  but  also  an  inadvertence  in  view  of  the  Code  pro- 
vision to  the  contrary  (See  Code  of  Civil  Pro.  §  1003),  and  is  in 
conflict  with  the  spirit  of  both  the  earlier  and  more  recent 
dec'sions  {See  Forrest  v.  Forrest,  2  s  N.  Y.  501;  Clapp  v .  Fuller - 
ton,  34  N.  Y.  190,  19S;  Church  v.  Kidd,  2  Hun,  254;  Schoonmaker 
v.  Wolford,  20  Hun,  166;  McSorley  v.  Hughes,  58  Hun,  360;  129 
N.  Y.  659;  De  St.  Laurent  v.  Slater,  23  App.  Div.  70;  Galle  v. 
Tode,  74  Hun,  542);  and  it  is  now  held  that  the  rule  in  Chancery, 
incorporated  into  section  1003  of  the  Code,  that  a  judgment  in 
an  action  in  equity  will  not  be  reversed  for  errors  in  the  admis- 
sion or  exclusion  of  evidence,  if,  disregarding  or  considering,  as 
the  case  may  be,  such  evidence,  the  remaining  evidence  suffi- 
ciently supports  the  judgment,  is  still  in  force,  and  applies  not 
only  to  equity  suits  in  which  issues  of  fact  are  tried  by  a  jury, 
but  to  equity  suits  tried  entirely  by  the  court.  (De  St.  Laurent 
V.  Slater,  23  App.  Div.  70.  See  Carroll  v.  N.  Y,  El.  R.  R.Co.,  14 
App.  Div.  278.)  "The  rule,  as  established  in  many  cases  upon 
the  subject,  would  seem  to  be  that,  where  errors  are  committed 
in  equity  cases  by  the  trial  court,  they  are  not  to  cause  a  reversal 
of  the  judgment  unless  the  court  can  see  that  the  error  com. 
plained  of  has  affected  the  result,  in  contradistinction  to  the  rule 
in  jury  cases  that  the  court  will  generally  reverse  unless  it  can  see 
that  the  error  complained  of  could  not  affect  the  result."  {Shaf- 
fer v.  Martin,  25  App.  Div.  501,  512.  See  Donovan  v.  Clark, 
138  N.  Y.  631.) 

The  rule  is  well  settled  that  in  an  equity  case,  a  judgment 
will  not  be  reversed  merely  on  the  ground  that  proper  evidence 
was  rejected  on  the  trial;  if,  on  all  the  facts  and  circumstances, 
the  court  is  satisfied  that  the  result  ought  not  to  have  been 
different  if  the  evidence  had  been  received.     {Matter  of  ApplicU' 
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Hon  of  New  York  Cent.  &  H.  R.  R.  R.  Co.,  90  N.  Y.  342;  King  v. 
Whaley,  59  Barb.  71;  Apthropv.  Comstock,  2  Paige,  482;  Wyse  v. 
Wyse,  155  N.  Y.  367;  Pack  v.  Geoffroy,  67  Hun,  401.)  The  same 
rule  applies  where  an  action  at  law  is  tried  before  the  court  with- 
out a  jury.     (Desbecker  v.  McFarline,  42  App.  Div.  455.) 

A  judgment  will  not  be  reversed  on  account  of  the  erron- 
eous reception  of  evidence,  where  the  reception  thereof  could  not 
have  prejudiced  the  unsuccessful  party.  {Pender  v.  Brooklyn 
City  R.  R.  Co.,  84  Hun,  460;  Hensler  v.  Sefrin,  19  Hun,  564;  Van 
Epps  V.  Harnes,  88  Hun,  229;  Hankins  v.  Watkins,  yj  Hun,  360; 
Woodruff  v.  McGrath,  32  N.  Y,  255;  Sykes  v.  Temple,  69  Hun, 
448;  Wardv.  Kilpatrick,  85  N,  Y.  413,  417;  Tenney  v.  Berger,-^i 
N.  Y.  524,  531;  Wells  V.  Cone,  55  Barb.  585,  589;  Vandervort  v. 
Gould,  36  N.  Y.  639;  Rund/e  V.  Allison,  ^4.  N.  Y.  180;  Bart  \. 
Smith,  5  Barb.  283,  285;  Craryv.  Sprague,  12  Wend.  4.1;  Milliner 
V.  Lucas,  3  Hun,  496,  498;  5  N.  Y.  Sup.  Ct.  (T.  &  C.)  577;  Ben- 
nett V.  Austin,  5  Hun,  536;  Church  v.  Howard,  17  Hun,  5,  9; 
Jaeger  v.  Kelly,  7  Rob.  586;  Lamb  v.  Camden  &■  Amboy  R.  R.  & 
T.  Co.,  2  Daly,  454.)  If  a  defendant  has  established  no  defence 
to  the  case  made  against  him  on  the  trial  it  is  not  material  that 
the  plaintiff  has  committed  any  number  of  legal  errors  in  the  in- 
troduction of  evidence  in  answer  to  that  which  called  for  no 
answer.  (Branson  v.  Tuthill,  3  Keyes,  32.)  So  where  docu- 
mentary evidence  is  offered  and  excluded,  an  appellate  court  can- 
not say  that  the  exclusion  was  error,  unless  the  document  or  a 
sufificient  statement  of  its  contents  is  contained  in  the  record. 
(Barnes  v.  O'Reilly,  73  Hun,  169;  Powers  v.  Schlicht  Heat  & 
Power  Co.,  23  App.  Div.,  380.)  The  exclusion  of  the  evidence  in 
such  case  is  not  a  ground  for  reversal.  (Id.)  So  if  evidence  is 
improperly  rejected,  but  the  appellate  court  can  see  that  the  evi- 
dence, if  given,  could  not  have  changed  the  result,  the  error  is 
not  one  calling  for  a  reversal  of  the  judgment..  {City  Bank  of 
Brooklyn  v.  Dearborn,  20  N.  Y,  244;  Taylor  v.  Taylor,  74 
Hun,  639.) 

But  the  fact  that  the  appellant  was  not  injured  by  the  exclu- 
sion of  the  evidence  must  clearly  appear  to  justify  the- appellate 
court  in  disregarding  the  error.  If  the  judgment  is  sought  to 
be  sustained  upon  the  ground  that  the  facts  established  by  the 
verdict  show   that   the   evidence,   if  admitted,  would    not   have 


344  New  Trials  and  Appeals. 


.It  must  appear  that  evidence  could  not  possibly  affect  result. 

changed  the  result,  it  must  appear  that  such  is  necessarily  the 
effect  of  the  verdict;  not  that  the  jury  might,  but  that  they  must 
have  found  as  claimed.  {^Starbird  v.  Barrons,  43  N.  Y.  200.)  To 
justify  an  appellate  court  in  disregarding  the  erroneous  rejection 
or  admission  of  evidence,  it  is  not  enough  that  possibly 
the  result  would  have  been  the  same  if  the  excluded 
evidence  had  been  received  or  the  improper  evidence  had 
been  excluded  (Id.;  Wilder,  v.  Peabody,  21  Hun,  376;  Hydorn 
V.  Cushman,  }.6  Hun,  107;  Carroll  v.  Diemel,  95  N.  Y, 
252),  nor  even  that  it  is  probable  that  the  appellant  sustained  no 
injury  by  the  error.  {Under hill  -v.  New  York  df  Harlem  R.  R. 
Co. ,'21  Barb.  489.)  It  must  appear  that  the  evidence  could  not 
by  any  possibility  have  affected  the  result.  (Id.;  Waring  v.  United 
States  Tel.  Co.,  4  Daly,  233;  44  How.  69;  Havemeyer  v.  Havemeyer, 
II  Jones  &  Sp.  506;  Bennett  v.  McGuire,  58  Barb.  625;  5  Lans. 
183  ;  Erben  v.  Lorillard,  19  N,  Y.  299.)  Illegal  evidence  cannot 
be  said  to  be  entirely  harmless  where  the  party  objecting  to  it  is 
obliged  to  call  a  witness  to  explain  or  contradict  it.  [Anderson 
v.  Rome,  Water  town  &  Ogdensburg  R.  R.  Co ,  54  N.  Y.  334.)  It 
is  presumptively  injurioui,  though  the  presumption  may  be  re- 
pelled by  the  record,  (Id.;  Coleman  v.  People,  58  N.  Y.  555; 
Matter  of  will  of  Smith,  95  N.  Y.  516,  527;  Vandervoortw.  Gould, 
36  N.  Y.  639,  644  ;  People  v.  Gonzales,  35  N.  Y.  49,  60.)  If  it 
may  have  affected  the  verdict,  the  error  in  its  reception  will  not 
be  cured  by  a  direction  to  the  jury  to  disregard  it.  {Erben  v. 
Lorillard,  19  N.  Y.  299 ;  0' Sullivan  v.  Roberts,  7  Jones  &  Sp. 
360 ;  Newman  v.  Goddard,  3  Hun,  70;  5  N.  Y.  Sup.  Ct.  [T.  &  C] 
299  ;  48  How.  368 ;  Allen  v.  James,  7  Daly,  13;  Wright  v.  Equit- 
able Life  Assurance  Society,  9  Jones  &  Sp.  i.  See  Tabor  v.  Van 
Tassell,  86  N.  Y.  642  ;  Traver  v.  Eighth  Ave.  R.  R.  Co.,  3  Keyes, 
497  ;  Branch  v.  Levy,  12  Jones  &  Sp.  507  ;  Green  v.  Hudson  River 
R.  R.  Co.,  32  Barb.  25,  34;  Eldredge  v.  Eldredge,  79  Hun,  511.) 
It  cannot  properly  be  said  that  material  evidence  erroneously 
admitted  upon  an  issue  is  harmless,  unless  the  testimony  pre- 
dominates  so  greatly  in  favor  of  the  proposition  that  a  verdict 
against  it  would  be  set  aside  by  the  court  as  contrary  to  the  evi- 
dence. [Eighmie  V.  Taylor,  &&  Hun,  573;  Matter  of  Eysaman, 
113  N..Y.  70,  71.)  But  an  error  in  excluding  proper  evidence 
may  be  cured  by  subsequently  admitting  it  when  offered  by  the 
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Where  improper  evidence  has  been  received  under  objection  and  exception. 

party,  if  it  appears  that  the  party  sustained  no  injury  by  the 
exclusion  in  the  first  instance.  {Neil  v.  Thorn,  88  N.  Y.  270, 
277  ;  Park  Bank  v.  Tilton,  15  Abb.  384;  Morgan  v.  Reid,  7  Abb. 
215  ;  Hay  v.  Douglass,  8  Abb.  N.  S.  217 ;  2  Sweeny,  49;  Jackson 
V.  Parkhurst,  4  Wend.  369  ;  Forrest  v.  Forrest,  6  Duer,  102,  117.) 
Where  certain  issues  of  fact  in  an  equity  action  have  been 
tried  by  a  jury,  and  on  such  trial  improper  evidence  has  been 
received  under  objection  and  exception,,  and  on  the  trial  of  the 
remaining  issues  at  Special  Term  held  by  another  judge  a  case 
containing  the  evidence  given  on  the  jury  trial  is  offered  and 
received  in  evidence  without  objection,  the  exceptions  taken  to 
the  rulings  of  the  court  upon  the  trial  before  the  jury  will  not  be 
available  on  appeal.  {Arnold  v.  Parmalee,  97  N.  Y.  652).  To 
make  the  exceptions  available  in  such  case,  the  exceptant,  when 
the  testimony  is  offered  at  the  Special  Term,  should  state  that  he 
intends  to  rely  upon  the  exceptions  taken,  and  should  call  upon 
the  judge  holding  the  term  to  make  a  ruling  upon  the  portions 
of  the  testimony  objected  to,  either  by  renewing  the  objection, 
or  by  motion  to  strike  out  the  testimony.  (Id.)  But  where  the 
cause  is  brought  to  a  hearing  at  Special  Term  before  the  judge 
who  presided  at  the  jury  trial,  and  the  verdict  of  the  jury  is  set 
aside,  and  the  court  proceeds  to  make  its  own  finding  of  fact 
contrary  to  the  verdict,  the  case  will  be  reviewed  upon  appeal  as 
if  tried  throughout  without  the  intervention  of  a  jury,  and  excep- 
tions to  testimony  taken  upon  the  trial  will  be  available  on 
appeal.  {Carroll  v.  Deimel,  95  N.  Y.  252.)  It  has  also  been  held 
that  where  questions  of  fact  have  been  submitted  to  a  jury  as  a 
substitute  for  a  feigned  issue  in  an  equity  action,  and  erroneous 
rulings  have  been  made  by  the  justice  presiding  at  the  trial  before 
the  jury,  by  which  proper  evidence  was  rejected,  or  improper  evi- 
dence received,  or  unsound  rules  applied  to  the  consideration  of 
the  evidence  in  the  submission  of  the  case  to  the  jury,  and  these 
rulings  have  been  duly  excepted  to,  on  an  appeal  from  the  judg- 
ment and  from  an  order  denying  a  motion  for  a  new  trial  of  the 
questions  so  submitted,  the  judgment  should  be  reversed  if  the 
errors  were  such  as  might  have  influenced  the  jury  in  arriving  at 
their  verdict,  and  it  appears  from  the  decision  of  the  justice 
before  whom  the  issues  of  the  action  were  tried  at  Special  Term, 
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and  from  the  judgment  entered  thereon,  that  the  findings  of  the 
jury  were  relied  upon  by  him  to  any  extent  in  finally  determin- 
ing the  action,     {Bowen  v.  Becht,  35  Hun,  434,) 

Upon  appeal  taken  from  a  Surrogate's  Court. — The  Code 
declares  that  no  decree  or  order  of  a  surrogate  shall  be  reversed 
for  any  error  in  admitting  or  rejecting  evidence,  "unless  it  appears 
to  the  appellate  court  that  the  exceptant  was  necessarily  preju- 
duced  thereby."  (Code  of  Civil  Pro.  §  2545.)  Before  this  sec- 
tion was  enacted  the  appellate  court  disregarded  errors  in  the 
admission  or  rejection  of  evidence  in  a  proceeding  before  a  surro- 
gate for  the  probate  of  a  will,  if  Jn  the  judgment  of  the  court 
the  error  did  not  affect  the  substantial  rights  of  the  parties. 
{Brick  V.  Brick,  66  N.  Y.  144,  156;  Clapp  v.  FuUerton,  34  N.  Y. 
195;  Schenck  v.  Dart,  22  N.  Y.  421.)  The  section  was  prob- 
ably intended  to  incorporate  into  the  statute  the  pre-existing 
rule  administered  by  the  courts.  Under  this  section,  when 
the  court  of  review  finds  that  incompetent  evidence  has 
been  received  or  competent  evidence  rejected  it  then 
becomes  its  duty  to  determine  whether  the  error  prejudiced  the 
party  against  whom  it  was  committed.  If  it  appears  to  the 
court  that  it  did  not,  then  its  duty  is  plain.  If,  on  the  other 
hand,  the  evidence  erroneously  admitted  or  rejected  was  impor- 
tant and  material,  and  the  court  cannot  say  that  notwithstanding 
the  error,  the  judgment  is  right,  or  if  it  entertains  a  reasonable 
doubt  upon  the  subject,  then  a  case  is  presented  where  the  party 
excepting  was  necessarily  prejudiced  within  the  section.  (^Matter 
■of  Will  of  Smith,  ^"-^  N.  Y.  516.)  To  justify  a  reversal  for  an 
error  in  admitting  or  rejecting  evidence,  it  must  not  only  appear 
that  incompetent  evidence  was  received,  or  pertinent  evidence 
was  excluded,  but  the  appellate  court  must  also  be  satisfied  that 
had  competent  evidence,  which  was  rejected,  been"  received,  the 
appellant's  case  would  not  have  failed,  or  that,  without 
the  improper  evidence  which  was  received,  the  re- 
spondent's case  was  deficient.  Each  case  must  be  determined 
by  its  own  circumstances.  {Snyder  v.  Sherman,  88  N.  Y.  656; 
Matter  of  Ross,  87  N.  Y.  514.)  If  the  judgment  is  clearly  right 
notwithstanding  the  error,  it  is  no  ground  for  reversal.  {Loder 
V.   Whelpley,   in  N.  Y.  239;  Matter  of  Miner,  146  N.  Y.  121.) 
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Insufficiency  of  objections  to  evidence. 


Insufficiency  of  objections  to  evidence. — As  a  general  rule, 
to  entitle  a  party  to  a  review  of  the  ruling  of  the  trial  court  upon 
the  question  of  admitting  or  rejecting  evidence,  there  must  have 
been  a  proper  objection  taken  to  the  evidence,  when  offered,  and 
an  exception  to  the  ruling  made  thereon.  (Ackley  v.  Welch,  85 
Hun,  178.) 

It  is  well  settled  law  that  the  decision  of  a  trial  judge  over- 
ruling a  mere  general  objection  to  evidence,  will  be  sustained  on 
appeal  unless  it  clearly  appears  that  there  is  some  ground  of 
objection  which  could  not  have  been  obviated  if  it  had  been 
specified,  or  unless  the  evidence  called  for  was  in  any  aspect  of 
the  case  incompetent.  {Quinby  v.  Strauss,  go  N.  Y.  664;  Levin 
V.  Russell,  42  N.  Y.  251;  Tooley  v.  Bacon,  70  N.  Y.  34;  Williams 
V.  Sargeant,  46  N.  Y.  481;  Daly  v.  Byrne,  yj  N.  Y.  182;  Stevens 
V.  Brennan,  79  N.  Y.  254;  Vilas  v.  Allentown  Rolling  Mills,  84 
Hun,  21;  Ackley  v.  Welch,  85  Hun,  178;  Bell  v.  Bumstead,  38  St. 
Rep.  393.)  And  it  is  equally  well  settled  law  that  if  the  objec- 
tion could  not  have  been  obviated  if  the  grounds  had  been  speci- 
fically stated,  a  general  objection  is  sufficient.  {Mcrritt  v.  Sea- 
man, 6  N.  Y.  168;  McCombie  v.  Spader,  i  Hun,  183;  Sinclair  v. 
Neill,  Id.  80,  83;  Mulqueen  v.  Duffy,  6  Hun,  299;  People  v. 
McGuire,  2  Hun,  269,  278.) 

A  decision  of  the  trial  court  excluding  evidence  under  a 
mere  general  objection  will  be  sustained  upon  appeal  if  any 
ground  in  fact  existed  for  the  exclusion.  yTooleyv.  Bacon,  yo 
N.  Y.  34,  37.)  It  will  be  assumed  in  the  absence  of  any  request 
by  the  opposing  party  or  the  court  to  make  the  objection  definite, 
that  it  was  understood,  and  that  the  ruling  was  placed  upon  the 
right  ground.  (Id.)  But  where  a  specific  objection  has  been 
taken  on  the  trial,  and  evidence  received  or  rejected  thereunder, 
the  appellate  court  will  only  consider  whether  or  not  the  ruling 
was  erroneous  in  the  particulars  specified  in  the  objection,  and 
the  appellant  will  not  be  permitted  to  urge  a  new  ground  of 
objection  upon  the  appeal,  unless  it  be  one  that  could  not  in  any 
man^ner  have  been  obviated  on  the  trial.  ( Ward  v.  Kilpatrick, 
85  N.  Y.  413;  Meadv.  Shea,  92  N.  Y.  122;  Briggsv.  Wheeler,  16 
Hun,  583;  Atkins  v.  Ehvell,  45  N.  Y.  753 ;  Marston  v.  Gould,  69 
N.  Y.  220;  Gary  v.  White,  59  N.  Y.  336;  Eisert  v.  Brandt,  10 
Misc.  393;  Boydv.  Boyd,  9  Misc.  161.) 


348  New  Trials  and  Appeals. 


Error  in  charging  or  refusing  to  charge  the  jury. 


Error  in  charging  or  refusing  to  charge  the  jury, — It  is 
the  legal  right  of  counsel  engaged  in  the  trial  of  a  cause  to  sub- 
mit to  the  court  propositions  of  law  bearing  upon  the  evidence; 
and  it  is  the  duty  of  the  court  to  instruct  the  jury  upon  each 
proposition.  A  refusal  of  the  court  to  allow  counsel  to  be  heard 
in  respect  to  a  request  to  charge,  is  a  fatal  error  for  which  the 
judgnnent  will  be  reversed  upon  appeal,  if  a  proper  exception  is 
taken,  unless  it  appears  that  there  was  no  question  in  the  case  to 
be  submitted  to  the  jury,  or  that  the  request  came  too  late. 
{Chapman  v.  McCormick,  86  N.  Y.  479;  Pfeffele  v.  Second  Ave.  R. 
R.  Co.,  34  Hun,  497.)  The  rule  is  the  same,  whether  the  request 
to  charge  is  presented  before  or  after  the  charge  is  delivered;  and 
though  counsel  have  presented  requests  to  charge  before  the 
charge  is  delivered,  a  refusal  to  hear  a  subsequent  request,  if 
made  before  the  jury  have  retired,  is  error  calling  for  reversal. 
(Id.)  But  after  counsel  have  had  full  opportunity  to  present 
requests  to  charge,  and  the  court  has  charged  or  refused  to 
charge  the  propositions  presented,  the  court  may  refuse  to  heir 
or  receive  further  requests  to  charge.  [See  C Neil  v.  D.D.,E.  B. 
&  B.  R.  R.  Co.,  129  N.  Y.  I2S.) 

A  refusal  of  the  court  to  instruct  the  jury  upon  a  proposition 
of  law  bearing  upon  the  evidence  and  directly  involved  in  the 
controversy  (See  Priebe  v.  Kdlogg  Bridge  Co.,  "j"]  N,  Y.  597 ;. 
Menard  v.  Stevens,  12  Jones  &  Sp.  215  ;  Jones  v.  Brooklyn  Life 
Ins.  Co.,  61  N.  Y.  79  ;  Moody  v.  Osgood,  54  N.  Y.  488  ;  Clark  v. 
Vorce,  19  Wend.  232;  Mairs  v.  Manhattan  Real  Estate  Ass' n,  15 
Jones  &  Sp.  31),  and  which  has  not  already  been  charged  in  sub- 
stance (See  Allen  v.  Stout,  51  N.  Y.  668  ;  Kissengerv.  N.  Y.  &  H. 
R.  R.  Co.,  56  N.  Y.  538;  Raymond  v.  Richmond,  88  N.  Y.  671  ; 
Conleyw.  Meeker,  85  N.  Y.  618  ;  Morehouse  v.  Veager,  71  N.  Y. 
594  ;  Fay  v.  O'Neil,  36  N.  Y.  11;  Bennett  v,  Matthews,  64  Barb. 
410)  ;  is  an  error  calling  for  reversal,  if  a  request  for  such  instruc- 
tion was  duly  made,  and  a  proper  exception  taken  to  the  refusal. 
{Owen  V.  Hudson  River  R.  R.  C(9.,  35  N.  Y.  516;  Eccles  v.  Darragh, 
14  Jones  &  Sp.  186;  Duffany  v.  Ferguson,  66  N.  Y.  482.)  But 
error  must  be  shown  affirmatively,  and  cannot  be  predicated 
except  upon  a  refusal  to  charge  some  specific  proposition.  {Dis- 
tin  v.  Rose,  69  N.  Y.  122  )  And  although  the  refusal  was  of  this 
character,  an  appellate  court  will   not  for  that  reason  reverse  the 
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judgment,  if  it  is  clear  from  the  language  used  in  denying  the 
request,  that  the  refusal,  arose  from  a  misapprehension  of  the 
meaning  of  the  counsel  which  the  latter  made  no  effort  to  remove. 
In  such  case  the  party  is  concluded  by  the  acquiescence  of  his 
counsel  in  the  interpretation  put  by  the  court  upon  the  request. 
{Booth  V.  Boston  &  Albany  R.  R.  Co.,  73  N.  Y.  38.) 

Where  the  charge  to  the  jury  was  erroneous,  and  it  is  possible 
that  the  appellant  was  injured  by  the  error,  the  verdict  must  be 
set  aside.  (^Green  v.  White,  37  N.  Y.  405.)  It  is  for  the  respon- 
dent to  show  that  the  appellant  was  not  prejudiced  by  the  error. 
(Id.)  To  obviate  an  erroneous  instruction  upon  a  material  point, 
it  must  be  withdrawn  in  such  explicit  terms  as  to  preclude  the 
inference  that  the  jury  might  have  been  influenced  by  it. 
{Chapman  v.  Erie  Railway  Co.,  55  N.  Y.  579 ;  Leonardo.  Collins, 
70  N.  Y.  90,  94 ;  Canfieldv.  Baltimore  &•  Ohio  R.  R.  Co.,  14  Jones 
&  Sp.  238.)  But  an  appellate  court  will  not  seize  hold  of  isolated 
portions  of  a  charge  for  the  purpose  of  criticism ;  and  if  the 
charge  as  a  whole  conveyed  to  the  jury  the  correct  rule  of  law  on 
a  given  question,  the  judgment  will  not  be  reversed  although 
detached  sentences  may  be  erroneous;  and  if  the  language 
employed  is  capable  of  different  constructions,  that  construction 
will  be  adopted  which  will  lead  to  an  affirmance  of  the  judgment, 
unless  it  fairly  appears  that  the  jury  were,  or  at  least,  might  have 
been  misled.  {Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N.  Y. 
282  ;  Losee  v.  Buchanan,  51  N.  Y.  476,  492.  And  see  Crist  v.  Erie 
Railway  Co.,  58  N.  Y.  638.)  In  considering  whether  a  single 
proposition  contained  in  a  charge  is  erroneous,  it  will  be  construed 
in  connection  with  the  context,  and  the  whole  charge,  or  so  much 
of  it  as  is  connected  with  and  tends  to  modify  or  explain  the  part 
claimed  to  be  objectionable,  will  be  considered.  And  although  a 
part  of  the  charge  excepted  to,  when  isolated  from  the  context, 
is  erroneous,  yet  the  j^udgnient  will  not  be  reversed  and  a  new 
trial  granted  for  that  cause,  if  it  appears  that  the  jury  could 
not  have  been  misled  thereby.  {Sperry  v.  Miller,  16  N.  Y. 
407,  4f3-) 

Insufficient  requests. — If  a  request  to  charge  is  so  framed 
that  the  trial  comrt  could  not  properly  charge  in  the  terms  of  the 
request  without   qualification,  an   appellate  court  in  reviewing  a 
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Insufficient  exceptions  to  the  cbaige  or  refusal  to  charge. 

refusal  so  to  charge  will  not  inquire  whether  there  were  not  some 
portions  of  the  proposition  embraced  in  the  request  which  ought 
to  have  been  charged,  if  standing  alone,  or  if  connected  with  the 
omitted  qualifying  matter.  (See  Carpenter  v.  Stilwell,  1 1  N.  Y. 
6i,  79;  Keller  v.  New  York  Cent.  R.  R.  Co.,  24  How.  172,  183  ; 
Wright  V.  Paige,  36  Barb.  438,  443  ;  Hamilton  v.  Eno,  81  N.  Y. 
116,  127;  Doughty  V.  Hope,  3  Denio,  S94.)  The  request  must 
stand  or  fall  as  an  entirety,  and  if  any  part  of  it  was  improper 
there  is  no  error  in  rejecting  it.     (Id.) 

If  the  request  to  charge  is  not  so  framed  as  to  draw  the  atten- 
tion of  the  court  to  the  precise  point  intended,  an  exception  to  a 
refusal  to  charge  the  request  will  be  unavailing  on  appeal.  (Schile 
V.  Brokhaus,  80  N.  Y.  614.) 

Insufficient  exceptions  to  the  charge  or  refusal  to  charge. 
The  charge  to  the  jury  may  be  erroneous,  and  may  be  excepted 
to,  and  yet  the  exceptions  may  be  so  taken  as  to  present  no  ques- 
tion for  review. 

If  the  charge  of  the  court  contains  several  propositions,  and 
as  to  some  of  them  is  unobjectionable,  a  single  exception  to  the 
whole  charge,  and  to  each  and  every  part  of  it,  will  present  no 
question  for  review  upon  appeal.  {Stone  v.  Western  Transp.  Co., 
38  N.  Y.  240 ;  yones  v.  Osgood,  6  N.  Y.  233  ;  Caldwell  v.  Murphy, 
iiN.  Y.  416;  Walsh  v.  Kelly,  40  N.  Y.  556;  Groat  v.  Gile,  51 
N.  Y.  431,  442;  Chipman  v.  Palmer,  9  Hun,  517  ;  Hunt  v.  Maybee, 
7  N.  Y.  266;  Haggart  v.  Morgan,  5  N.  Y.  122.)  So  if  a  charge 
upon  a  certain  subject  contains  two  or  more  propositions,  and  as 
to  one  of  them  the  charge  is  correct,  a  general  exception  to  the 
portion  of  the  charge  relating  to  that  subject  will  bring  up  no 
question  for  review.  {Chipman  v.  Palmer,  9  Hun,  517;  Groat  v. 
Gile,  51  N.  Y.  431,  442  ;  Oldfieldv.  New  York  &  Harlem  R.  R. 
Co.,  14  N.  Y.  310,  315.)  And  an  exception  to  a  specific  proposi- 
tion, or  to  a  particular  remark  made  by  a  judge  in  his  charge  to  a 
jury,  will  not  be  available  to  the  appellant  unless  it  is  so  taken  as 
to  clearly  and  unmistakably  point  out  the  proposition  or  remark 
to  which  it  is  intended  to  apply,  and  leave  no  doubt  as  to  the 
real  character  of  the  exception.  {McGinley  v.  United  States  Life 
Ins.  Co.,  77  N.  Y.  495  ;  Taylor  v.  Ketchum,  5  Rob.  507,  520 ;  35 
How.  289;  Jones  v.  Osgood,  6  N.  Y.  233,  235.  See  People  v.  Liv-. 
ingsion,  79  N.  Y.  279,  292.) 
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The  same  general  rules  apply  to  requests  to  charge.  If  the 
counsel  foi  a  party  presents  to  the  court  a  series  of  propositions, 
with  a  request  to  charge  them,  and  some  of  them  are  substantially 
charged  as  requested,  a  general  exception  to  the  refusal  of  the 
court  to  charge  each  of  the  requests  submitted,  except  so  far  as 
embraced  in  the  charge  delivered,  will  present  no  question  for 
review.  {Ayrault  v.  Pacific  Bank,  ,47  N,  Y.  570 ;  Requa  v.  City 
of  Rochester,  45  N.  Y.  129,  137  ;  Hoyt  v.  Long  Island  R.  R.  Co., 
57  N.  Y.  678  ;  Walsh  v.  Kelly,  40  N.  Y.  556  ;  Taylor  v.  Ketchum, 
5  Rob.  507,  520;  35  How.  289;  Smedis  v,  Brooklyn  &  Rockaway 
Beach  R.  R.  Co.,  88  N.  Y.  13.)  The  exception  must  be  specified 
to  be  available,  and  point  out  the  particular  request  to  which  it 
is  intended  to  apply.  (Id.)  So  if  a  series  of  propositions  are 
presented  in  a  single  request,  and  a  general  exception  is  taken  to 
the  refusal  of  the  court  to  charge  as  requested,  it  will  be  unavail- 
able upon  appeal  if  any  one  of  the  propositions  is  unsound  in 
point  of  law.  {Magee  v.  Badger,  30  Barb.  246;  34  N,  Y.  247  ; 
Sun  Association  v.  Tribune  Association,  12  Jones  &  Sp.  136.) 

Error  in  taking  or  refusing  to  take  the  case  from  the  jury. 
— It  is  well  settled  that  where  the  defendant  moves  for  a  nonsuit 
or  rests  his  defense  upon  questions  of  law,  and  does  not  request 
to  go  to  the  jury,  and  his  motion  is  denied  or  the  law  held  ad- 
versely to  him,  he  is  estopped  from  raising  the  point  upon  appeal 
that  there  were  questions  of  fact  which  should  have  been  passed 
upon  by  the  jury.  (Dillon  v.  Cockcroft,  90  N.  Y.  649 ;  Ornes  v. 
Dauchy,  82  N.  Y.  443  ;  Village  of  Port  Jarvis  v.  First  Nat.  Bank, 
96  N.  Y.  550  ;  Hogan  v.  Manhattan  Ry.  Co.,  6  Misc.  295  ;  O'Neil 
V.  Hudson  Valley  Ice  Co.,  74  Hun,  162 ;  Weed  v.  Fire  Assn.  of 
PkUa.,  42  St.  Rep.  477.)  And  where  the  defendant  moves  for 
a  nonsuit  and  the  plaintiff  requests  the  court  to  direct  a  verdict 
in  his  favor,  and  neither  party  requests  that  any  fact  be  submitted 
to  the  jury,  this  is  virtually  an  agreement  of  the  parties  to  sub- 
mit the  questions  of  fact  to  the  judge,  and  if  there  is  any  evi- 
dence to  uphold  his  decision  it  will  be  sustained.  {Dillon  v. 
Cockcroft,  90  N.  Y.  649  ;  Collins  v.  Burns,  63  N.  Y.  i;  Adams  v. 
Rffscoe  Lumber  Co.,  159  N.  Y.  176;  Lazare  v.  Allen,  20  App.  Div. 
616;  Smith  V.  Weston,  159  N.  Y.  194;  Thompson  v.  Simpson,  128 
N.   Y.   270:  Raegmer  v.  Hubbard,   40   App.    Div.  359;  Botvery 
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Bank  V.  Gerety,  153  N.  Y.  411  ;  Obeirne  v.  Cary,  34  App,  Div. 
328  ;  Provost  v.  McEncroe,  102  N.  Y.  650  ;  McGuire  v.  Hartford 
Fire  Ins.,  7  App,  Div.  575;  Banker  v.  Knibloe,  69  Hun,  539; 
Gregory  v.  Mayor,  etc.,  of  New  York,  113  N.Y.  416;  Kirtzv, 
Peck,  113  N.  Y.  222;  Daly  v.  Wise,  132  N.  Y.  306.)  In  such 
case  the  decision  of  the  trial  judge  upon  the  facts  has  the  same 
effect  as  if  the  jury  had  found  a  verdict  in  favor  of  the  successful 
party  on  submission  of  the  case  to  them.  (Adams  v.  Roscoe  Lum- 
ber Co.,  159  N.  Y.  176 ;  Smith  v.  Weston,  Id.  194.) 

But  where  the  appellant  has  not  by  his  own  action,  directly 
or  indirectly  assumed  that  there  were  no  disputed  questions  of 
fact  for  the  jury  by  treating  the  questions  as  purely  legal  and  ac- 
quiescing in  the  disposal  of  them  by  the  court,  this  rule  does  not 
apply.  Where  a  party  is  nonsuited  upon  the  motion  of  his  ad- 
versary, over  his  objection  and  exception,  he  may  insist,  upon  a 
review  of  the  decision,  not  only  that  the  trial  judge  erred  in  the 
application  of  the  law  to  the  facts  as  viewed  by  him,  but  that  he 
erred  in  his  conclusions  of  fact,  or  that  there  were  disputed  ques- 
tions of  fact  which  should  have  been  submitted  to  the  jury  ;  and 
if  the  appellate  court  determine  -hat  the  appellant  is  right  in 
this  contention,  it  will  reverse  the  judgment  and  order  a  new 
trial  although  the  appellant  did  not  request  that  the  whole  case, 
or  any  specific  question  of  fact  therein  be  submitted  to  the  jury. 
{Clemence  v.  City  of  Auburn,  66  N.  Y.  334;  Stone  v.  Flower,  47 
N.  Y.  566  ;  Freaking  v.  Rolland,  53  N.  Y.  422  ;  Train  v.  Holland 
Purchase  Co.,  62  N.  Y.  598 ;  Trustees  of  East  Hampton  v.  Kirk, 
68  N.  Y.  459.)  The  same  disposition  will  be  made  of  the  case 
where  the  court  has  taken  a  question  of  fact  from  the  jury  by 
directing  a  verdict  for  the  plaintiff  over  the  objection  and  excep- 
tion of  the  defendant,  if  he  has  not  directly  or  indirectly  invited 
a  decision  by  the  court  of  the  question  of  fact  by  any  act  or 
motion  on  his  part.  {First  Nat.  Bank  v.  Dana,  79  N.  Y.  108  ; 
Low  V.  Hall,  47  N.  Y.  104;  Wotnbough  v.  Cooper,  2  Hun,  428; 
Downs  V.  falowack,  66  Barb.  458.) 

Where  a  party  has  moved  for  a  nonsuit  or  for  a  verdict  in  his 
favor,  and  on  denial  of  the  motion  has  requested  the  court  to 
submit  the  facts  of  the  case  to  the  jury,  he  stands  in  the  same 
position,  so  far  as  a  review  of  the  denial  of  the  latter  request  is 
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concerned,  as  he  would  if  no  motion  for  a  nonsuit  or  verdict  in 
his  favor  had  been  made.     {Koehler  v.  Adler,  78  N.  Y.  287.) 

In  reviewing  the  decision  of  the  court  directing  a  verdict, 
where  no  request  to  submit  the  facts  to  the  jurj-  is  requisite,  the 
appellate  court  will  consider  and  determine  whether,  on  any  con- 
struction of  the  facts,  the  jury  would  have  'seen  warranted  in 
finding  for  the  defeated  party,  and  if  this  be  determined  in  the 
affirmative  will  reverse  {Minor  v.  Mayor,  etc.,  of  New  York,  5 
Jones  &  Sp.  171  ;  Stone  v.  Flower,  47  N.  Y.  566;  Roycev.  Watrous, 
7  Daly,  87);  while  on  a  review  of  the  decision  of  the  court  direct- 
ing a  verdict  in  a  case  where  a  request  to  go  to  the  jury  is  essen- 
tial, and  was  riot  made,  the  appellate  court  will  consider  and 
determine  whether  upon  any  state  of  facts  warranted  by  the 
testimony,  the  decision  of  the  court  can  be  maintained,  and  if  this 
is  determined  in  the  affirmative,  will  affirm  the  judgment,  and  if 
in  the  negative  will  reverse.  (See  Hagaman  v.  Burr,  9  Jones  & 
Sp.  423  ;  Dillon  v.  Cackcroft,  90  N.  Y.  649.) 

If  the  party  against  whom  a  verdict  is  directed  has  not 
waived  his  right  to  go  to  the  jury  he  is  entitled  upon  a  review  to 
the  most  favorable  inferences  deducible  from  the  evidence,  and 
all  disputed  facts  are  to  be  treated  as  established  in  his  favor. 
{Ten  Eyck  v.  Whitbeck,  156  N.  Y.  341 ;  Weil  v.  D.  D.,  E.  B.  & 
B.  R.  R.  Co.,  119  N.  Y.  147;  Ladd  v.  Insurance  Co.,  147  N.  Y. 
478  ;  Higgins  v.  Eagleton,  155  N.  Y.  466 ;  Bank  of  MonongaJiela 
Valley  v.    Weston,  159  N.  Y.  2Qi.) 

A  refusal  to  nonsuit,  in  a  case  where  a  nonsuit  is  proper,  is 
an  error  calling  for  a  reversal  {Lomerv.  Meeker,  2^  'H.Y.  361; 
Carpenter  v.  Smith,  10  Barb.  663  ;  Wendell  v.  New  York  Cent.  & 
H.  R.  R.R.  Co.,  91  N.  Y.  420,  429;  Foot  v.  Sabin,  19  Johns.  154), 
if  the  specific  grounds  of  the  motion  are  stated  to  the  trial  court 
(se;  Adams  v.  Greemvich  Ins.  Co.,  yoN.  Y.  166;  Reeder  v.  Sayre, 
Id.  180,  190;  Skotwellv.  Mali,  38  Barb.  445;  Castle  v .  Duryea,  32 
Barb.  480 ;  Thayer  v.  Marsh,  75  N.  Y.  340 ;  Binsse  v.  Wood,  37 
N.  Y.  526),  or  the  objections  are  of  such  a  nature  that  they  could 
not  have  been  obviated  if  specifically  stated.  {Ansotiia  Brass  & 
Copper  Co.  V.  Pratt,  10  Hun,  443.)  But  if  the  motion  is  general, 
and  the  objection  taken  upon  appeal  is  one  which  could  havebeeij 
met  at  the  trial  by  an  amendment  of  the  pleadings,  or  further 
proof  to  be  allowed  in  the  discretion  of  the  court,  it  will  not 
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prevail  in  a  court  of  review,  for  the  reason  that  it  will  be  there 
presumed  that  if  the  objection  had  been  specially  taken  it  would 
have  been  obviated.  {Reeder  v.  Sayre,  70  N.  Y.  180,  190;  and 
cases  above  cited.)  ■  So  if  the  motion  is  made  at  the  close  of  the 
plaintiff's  case,  and  is  denied  for  the  purpose  of  allowing  the 
plaintiff  to  give  further  evidence,  the  denial  is  not  error  {Hunt\. 
Maybee,  7  N.  Y.  266,  273),  or  if  the  motion  is  improperly  denied 
at  the  close  of  the  plaintiff's  case,  and  the  defect  in  proof  is  sup- 
plied by  either  party  during  the  trial,  the  error  is  not  one  calling 
for  a  reversal.  {Painton  v.  Northern  Cent.  R.  R.  Co.,  83  N.  Y.  7: 
Bartholomew  v.  Lyon,  6j  Barb.  86 ;  Schenectady  &  Saratoga  Plank 
Road  Co.  v.  Thatcher,  ii  N.  Y.  102,  112;  McCotier  v.  Hooker, 
8  N.  Y.  497,  503  ;  Barrick  v.  Austin,  ill  Barb.  241,  243;  Commer- 
cial Bank  of  Keokuk  V.  Pfeiffer,  108  N.  Y.  242,  252  ;  Tiffany  v. 
St.  John,  65  N.  Y.  314.)  An  exception  to  the  denial  of  a  motion 
for  the  dismissal  of  the  complaint  at  the  close  of  the  plaintiff's 
case  is  not  available  in  the  Court  of  Appeals  to  present  the  ques- 
tion of  law  that  there  is  no  evidence  to  support  the  verdict,  where 
the  defendant,  after  the  denial  of  the  motion,  has  proceeded  with 
his  case  and  gone  to  the  jury  without  renewing  the  motion  to 
dismiss  at  the  close  of  the  whole  evidence.  By  such  practice  the 
defendant  waives  the  exception.  {Hopkins  v.  Clark,  158  N.  Y, 
299;  Littlejohn  v.  Shaw,  159  N.  Y.  188.)  The  failure  of  the 
defendant  to  move  at  any  time  during  the  trial  for  a  nonsuit,  a 
dismissal  of  the  complaint,  or  the  direction  of  a  verdict,  is  a  con- 
cession on  his  part  that  there  was  a  question  for  the  jury  and 
debars  him  from  claiming  otherwise  on  appeal  to  the  Court  of 
Appeals.  (^Hecla  Powder  Co.  v.  Signa  Iron  Co.,  157  N.  Y.  437; 
Pollock  V.  Pennsylvania  Iron  Works  Co.,  Id.  699;  Schwinger  v. 
Raymond,  105  N.  Y.  648;  Barrett  v.  Third  Ave.  R.  R.  Co.,  45 
N.  Y.  628  ;  Hopkins  v.  Clark,  158  N.  Y.  299.) 

Where  the  judge  in  his  charge  has  taken  from  the  jury  the 
question  as  to  the  credibility  of  a  witness  by  an  unqualified 
instruction  that  an  attempted  impeachment  had  entirely  failed, 
and  had  not  affected  the  credit  of  the  witness,  the  error  is  one 
calling  for  a  reversal  of  the  judgment  if  properly  excepted  to, 
although  the  defeated  party  did  not  request  that  the  question  of 
credibility  be  submitted  to  the  jury.  In  such  case,  the  appellate 
court  will  not  speculate  whether  the  error   had   any  effect  upon 
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the  result  or  not^  but  will  reverse,  if  for  no  other  reason  than  to 
avoid  a  dangerous  precedent.  {Allis  v.  Leonard,  58  N.  Y.  288.) 
But  a  mere  expression  of  opinion  by  a  judge  as  to  the  honesty 
or  credibility  of  a  witness,  or  as  to  the  effect  or  weight  of  evi- 
dence, is  not  a  ground  for  reversal  so  long  as  the  question  is  fairly 
left  for  the  jury  to  decide.  (See  Hoffman  v.  New  York  Cent.  & 
H.  R.  R.  R.  Co..,  87  N.  Y.  25,  32 ;  Sindramv.  People,  88  N.  Y.  196; 
Massoth  V.  Delaware  &  Hudson  Ca7ial  Co.,  64  N.  Y.  524,  533; 
New  York  Ins.  Co.  v.  Walden,  12  Johns.  513  ;  Vail  m.  Rice,  5  N.  Y. 
IS5>  159  ;  L>£  Grooi  v.  Van  Duzer,  20  Wend.  390,  413.) 

It  is  error  for  a  judge  to  submit  a  question  to  the  jury  where 
there  is  no  evidence  to  support  it,  and  if  the  consideration  of 
such  question  may  have  influenced  the  jury  in  arriving  at  their 
verdict  the  judgment  thereon  will  be  set  aside  on  appeal.  {Algur 
v.  Gardner,  54  N.  Y.  560.)  But  where  the  parties  have  assumed 
the  existence  of  a  fact  on  the  trial,  and  upon  this  assumption  the 
court  directs  a  verdict  for  one  of  them,  the  other  cannot  procure 
a  reversal  of  the  judgment  upon  appeal  for  the  error  to  which  his 
own  conduct  contributed.     {Campbell  v.  Birch,  60  N.  Y.  214,) 

Dismissal  of  complaint  upon  the  opening. —  Upon  an 
appeal  to  the  Court  of  Appeals  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  affirming  a  judgment  entered 
upon  an  order  of  the  Special  Term  dismissing  a  complaint  upon 
the  opening,  such  facts  as  could  properly  have  been  proved  under 
the  allegations  of  the  complaint  when  supported  by  reasonable 
implication  and  fair  intendment  will  be  taken  as  true  (see 
Eddy  V.  Village  of  Ellicottville,  35  App.  Div.  256),  and,  in  connec- 
tion with  the  admissions  made  upon  the  opening,  will  be  treated 
as  the  facts  of  the  case  upon  which  the  rights  of  the  parties  de- 
pend. {Flynn  v.  Brooklyn  City  R.  R.  Co.,  158  N.  Y.  493.)  All 
the  facts  referred  to  by  the  counsel  in  his  opening,  or  offers  of 
proof,  will  be  considered,  including  facts  not"  stated  in  the  com- 
plaint, unless  objection  to  proof  of  such  additional  facts  is  made 
upon  the  specific  ground  that  it  is  not  admissible  under  the  plead- 
ings. (Clews  V.  N.  Y.  Nat.  Banking  Ass' n,  105  N.  Y.  398  ;  Kley 
v.  Healy,  127  N.  Y.  555.)  If  the  opening  of  the  plaintiff  does 
not  appear  in  the  appeal-book  it  will  be  presumed  to  comprise 
the  substance  of  the  complaint  and  it  will  not  be  presumed,  in 
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support  of  the  judgment,  that  the  opening  contained  either  a 
fatal  admission  or  anything  inconsistent  with  the  allegations  of 
the  complaint.  (Kley  v.  Healy,  127  N.  Y.  555.  See  Linde  v. 
Bensel,  22  Hun,  60;.)  The  complaint  will  be  treated  upon  the 
appeal  as'if  it  had  been  demurred  to,  and  the  sole  question  to  be 
considered  is  whether  it  sufficiently  states  a  cause  of  action. 
{Sheridan  v.  Jackson,  72  N.  Y.  170,  172.) 

Presumptions  in  support  of  findings. — In  reviewing  a  judg- 
ment rendered  upon  a  trial  before  a  court  or  referee,  where 
material  facts  appearing  in  the  case  and  essential  to  uphold  the 
judgment  have  not  been  expressly  found,  the  appellate  court  will 
presume,  in  support  of  the  judgment,  that  such  facts  were  found 
in  favor  of  the  party  recovering,  and  were  considered  by  the  trial 
court.  [Sheldon  v.  Sherman,  42  N.  Y.  484,  489;  Meyer  v.  Lathrop, 
73  N.  Y.  315,  321;  Hays  v.  Miller,  70  N.  Y.  112,  116;  Grant  v. 
Morse,  22  N.  Y.  323;  Rider  v.  Powell,  28  N,  Y.  310;  Doty  v.  Car- 
olus,  31  N.  Y.  549;  Ober lander  V.  Speiss,  45  N.  Y.  175;  Brainerd 
v.  Dunning,  30  N.  Y.  211  ;  Phelps  v.  McDonald,  26  N.  Y.  82; 
Smith  v.  Coe,  29  N.  Y.  666 ;  Milhau  v.  Sharp,  27  N.  Y.  624.) 
But  this  rule  is  applicable  only  where  from  the  case  it  appears 
that  such  additional  findings  of  fact  would  have  been  warranted 
by  the  evidence  (see  Oberlander  v.  Speiss,  45  N,  Y.  175,  179) ; 
though,  if  none  of  the  evidence  appears  in  the  case,  then  the 
rule  necessarily  requires  the  presumption  that  the  evidence  was 
sufficient.  {Phillip  v.  Gallant,  62  N.  Y.  256,  265.)  The  rule 
applies  only  to  such  facts  as  being  found  would  tend  to  support 
the  special  findings.  The  rule  is  based  upon  the  reasonable  in- 
tendment that  all  supporting  facts  were  taken  into  consideration 
by  the  trial  court,  and  it  would  be  a  perversion  of  the  rule  to 
apply  it  to  inconsistent  facts  not  conclusively  established.  As 
to  such  facts  there  can  be  no  presumption  that  they  were  found. 
(Armstrong  v.  Du  Bois,  90  N.  Y.  95.  99.)  An  appellate  court 
cannot  assume  the  existence  of  facts  in  opposition  to  those 
found.  [Comstock V.Ames,  3  Keyes,  357.)  And  where  the  facts 
found  are  insufificient  to  sustain  the  conclusions  of  law,  and  the 
omission  does  not  appear  to  be  casual  or  negligent,  but  one  of 
design,  the  court  will  not  presume  in  aid  of  the  judgment  that 
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there  was  a  finding  not  expressed  in  terms.     {^Meyer  v.  Amidon. 
45  N.  Y.  169,  174;  Comstock  v.  Ames,  3  Keyes,  357,  359.) 

The  Court  of  Appeals  cannot  find  facts  in  order  to  reverse 
a  judgment,  although  it  may  assume  the  existence  of  any  needed 
fact,  warranted  by  the  evidence,  in  order  to  affirm  a  judgment. 
{Ogden  V.  Alexander,  140  N.  Y.  356,  362  ;  Osirom  v.  Greene,  161 
N.  Y.  353.) 

Inconsistent  findings. — Where  the  findings  by  a  court  or 
referee  contained  in  the  case  settled  are  in  conflict  with  those 
contained  in  the  report  or  decision,  the  former  will  be  held  to  be 
correct,  and  to  represent  the  conclusions  finally  reached.  {Schwin- 
ger  V.  Raymond,  83  N.  Y.  192  ;  Tompkins  v.  Lee,  59  N.  Y.  662.) 
If  the  findings  of  fact  are  conflicting,  that  one  will  be  adopted 
,  by  the  court  on  appeal  which  is  most  favorable  to  the  defeated 
party,  in  aid  of  his  exceptions  to  the  conclusions  of  law.  (Id.; 
Bennett  v.  Bates,  94  N.  Y.  354,  367  ;  Health  Department  of  N.  Y. 
V.  Purdon,  99  N.  Y,  237,  243 ;  Bonnell  v.  Griswold,  8g  N.  Y.  122 ; 
Parsons  v.  Parker,  159  N.  Y.  16;  Israel  v.  Manhattan  Ry.  Co., 
158  N.  Y.  624,)  But  the  appellate  court  will  harmonize  findings- 
where  it  can  do  so,  and  will  not  impute  to  the  trial  judge  or  referee 
an  intention  to  rever.se  a  deliberate  finding,  upon  a  mere  collateral 
finding  in  which  an  inadvertent  and  immaterial  expression  was 
used  in  describing  an  irrelevant  fact.  (Bennett  v.  Bates,  94  N.  Y. 
354,  368.)  But  a  general  finding,  like  a  general  verdict,  is  con- 
trolled by  a  special  finding  of  fact.  {Phelps  v.  Vischer,  50  N.  Y.  69.) 

Findings  of  fact  unsupported  by  evidence. — The  Court 
of  Appeals  will  always  look  into  the  evidence  to  see  if  a  court 
or  referee  has  found  a  fact  without  a,ny  evidence  tending  to  sup- 
port it,  if  the  question  is  properly  presented  by  exception  and 
the  court  is  not  prohibited  from  considering  it  by  the  unanimous 
decision  of  the  Appellate  Divition  that  there  is  evidence  sup- 
porting or  tending  to  sustain  the  findings.  (See  ante,  p.  38.) 
But  a  case  must  be  made  very  clearly  to  require  the  court  to 
reverse  or  to  sustain  the  reversal  of  a  judgment  on  the  ground 
that  the  findings  of  fact  are  so  wholly  unsupported  as  to  be 
errors  of  law.  {Smith  v.  Peitee,  70  N.  Y.  13.)  Even  when  such 
a  case  is  made,  the  court  will  not  be  authorized  to  reverse  the 
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judgment  on  this  ground  unless  it  appears  that  the  conclusions  of 
law  necessarily  depend  upon  these  findings  of  fact,  and  that 
there  are  no  other  facts  not  found,  but  which  might  have  been 
found  upon  competent  evidence  appearing  in  the  case,  which 
will  justify  the  conclusions  of  law  arrived  at  and  the  judgment 
based  thereon.  {Caswell  v.  Davis,  58  N.  Y.  223,  229.)  A  reversal 
will  not  be  ordered  where  a  finding  has  been  made  without  evi- 
dence to  support  it,  unless  it  is  a  material  fact,  and  to  some  ex- 
tent, at  least,  gives  support  to  the  judgment  rendered.  (^Wet- 
more  v.  Bruce,  118  N.  Y.  319.)  If,  however,  the  judgment  can- 
not be  sustained  without  resort  to  a  finding  wholly  unsupported 
by  evidence,  it  will  be  reversed.  {Mutual  Life  Ins.  Co.  v.  Hoyt, 
86  N.  Y.61S. 

Although  a  referee  in  the  presence  and  by  consent  of  counsel 
has  inspected  premises  alleged  to  have  been  properly  secured, 
and  in  his  report  has  stated  that  his  findings  are  based  upon  the 
proofs  and  such  view,  what  the  referee  discovered  on  such  in- 
spection cannot  be  considered  in  determining  whether  a  finding 
was  without  evidence,  unless  what  was  seen  by  the  referee  is 
detailed  and  spread  out  in  the  case.  {Clafiin  v.  Meyer,  75  N.  Y. 
260,  267.) 

Conclusions  of  law  unsupported  by  findings  of  fact. — 

Upon  an  appeal  upon  the  law  alone  from  a  judgment  of  the  Appel- 
late Division  or  General  Term,  affirming  a  judgment  entered  upon 
the  decision  of  the  court  on  a  trial  without  a  jury,  or  upon  the 
report  of  a  referee,  the  appellate  court  will  consider  such  ques- 
tions of  law  only  as  are  presented  by  exceptions  duly  taken.J 
(Caswell  v.  Davis,  58  N.  Y.  223  ;  ante,  p.  333.)  If  the  case  con- 
tains no  statement  of  the  conclusions  of  fact  found  by  the  court! 
or  referee,  nothing  can  be  intended  or  presumed  against  the  cor- 
rectness of  the  final  decision,  and  the  party  obtaining  the  judg- 
ment is  entitled  in  its  support  to  that  inference  from  the  facts 
proved  which  is  most  fayorable  to  him.  {Viele  v.  Troy  &  Boston 
R.  R.  Co.,  2o'N.  Y.  184.) 

If  the  finding  of  a  fact  material  to  the  support  of  the  con- 
clusions of  law  is  omitted  from  the  findings  of  fact,  and  inserted 
among  the  conclusions  of  law,  the  court  will  assume  that  the 
judge  or  referee  found   the   facts  necessary  to  support   his  con- 
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elusion,  provided  the  evidence  in  the  case  was  such  that  he  might 
have  found  them.     (Parker  v.  Baxter,  86  N.  Y.  586.) 

If  no  exception  was  taken  to  the  findings  of  fact,  and  the 
appellant  has  based  his  appeal  upon  exceptions  to  the  legal  con- 
clusions of  the  court  or  referee  from  the  facts  found,  the  findings 
of  fact  will  be  assumed  to  be  correct,  and  if  the  conclusions  of 
law  are  correct  upon  the  facts  found,  the  judgment  entered 
thereon  will  be  sustained.  (Second  Nat.  Bank  of  Oswego  v. 
Poucher,  56  N.  Y.  348  ;  Stoddard  v.  Wkiting,  46  N.  Y.  627.  See 
Agricultural  Ins.  Co.  v.  Barnard,  96  N.  Y.  525  ;  Reese  v.  Boese,  94 
N.  Y.  623.)  If  all  the  conclusions  of  law  are  excepted  to,  and 
also  some  of  the  findings  of  fact,  and  the  conclusions  of  law  are 
correct  if  the  findings  of  fact  are  sustained,  the  court  will  con. 
sider  the  exceptions  to  these  findings.  To  justify  a  reversal  of 
the  judgment  in  such  case,  it  must  appear  from  an  examination 
of  the  case,  that  there  is  no  competent  evidence  to  sustain  the 
findings  excepted  to.  (See  ante,  p.  357.)  Even  then,  it  must 
appear  further  that  the  conclusions  of  law  necessarily  depend 
upon  these  findings  of  fact,  or  upon  one  of  them.  And  it  must 
further  appear,  that  there  is  no  other  fact  presented  by  the  evi- 
dence, not  expressly  found,  but  which  might  have  been  found, 
which  would  justify  the  conclusions  of  law  arrived  at,  and  the 
judgment  based  thereon.     (Caswell  v.  Davis,  58  N.  Y.  223.) 

To  justify  a  reversal  by  the  General  Term  of  a  judgment 
entered  upon  a  report  or  decision  in  favor  of  the  plaintiff,  where 
the  record  did  not  contain  the  evidence  taken  on  the  trial,  and 
the  appeal  to  the  General  Term  was  heard  and  determined  solely 
upon  the  judgment-roll  and  exceptions  to  the  findings  of  law  by 
the  trial  court,  it  must  be  made  to  appear  that  the  trial  court 
could  not,  in  any  view  of  the  facts  found,  properly  order  a  judg- 
ment for  the  plaintiff.  (Agricultural  Ins.  Co.  v.  Barnard,  96 
N.  Y.  525.)  If  the  findings  of  fact  in  such  appeal  do  not  sus- 
tain the  conclusions  of  law,  it  may  not  be  assumed  that  there 
was  evidence  justifying  other  findings  which  would  sustain  the 
conclusions  ;  on  the  contrary,  it  is  to  be  assumed  that  there  was 
no  such  evidence,  and  when  the  conclusions  of  law  have  been 
properly  excepted  to,  the  judgment  may  not  be  sustained.  (R. 
L  Co.  v.  S.  6-  P.  P.  Co.,  13s  N.  Y.  209.) 

Where  the  court  or  referee  has  rendered  a  decision  •r  report 
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containing  no  separate  findings  of  fact  and  conclusions  of  law  but 
merely  the  grounds  of  decision  as  permitted  by  section  1022  of 
the  Code,  a  judgment  entered  thereon  may  be  upheld  upon 
appeal  notwithstanding  the  fact  that  the  grounds  stated  in  the 
decision  are  insufficient  to  warrant  iS',  and  where  the  papers  on 
appeal  do  not  contain  the  evidence,  the  appellate  court  will 
assume  that  the  decision  was  rendered  upon  adequate  proof  of 
every  essential  fact  alleged  in  the  pleadings.  Such  a  decision  is 
equivalent  to  the  general  verdict  of  a  jury  and  is  entitled  to  the 
same  presumptions  in  its  support.  (See  Amherst  College  v.  Ritch, 
151  N.  Y.  282,  320;  Petrie  v.  Trustees  of  Hamilton  College,  158 
N.  Y.  458;  Matter  of  Health  Department  v.  Weeks,  22  App.  Div. 
no.     See  ante  p.  87.) 

Judgments  are  not  reversed  in  the  Court  of  Appeals  because 
the  facts  found  by  a  referee  or  judge  do  not  afSrmatively  sustain 
them.  On  the  contrary,  the  judgments  of  subordinate  courts  are 
presumed  to  be  right  unless  it  appears  that  a  rule  of  law  has  been 
violated  after  assuming  that  the  facts  have  been  viewed  in  the 
most  favorable  light  which  the  case  will  admit  of.  {Grant  v. 
Morse,  22  N.  Y.  323;   Tomlinson  v.  Mayor,  44  N.  Y.  601,  607.) 

A  finding  essential  to  the  conclusion  reached  by  the  trial 
judge  or  referee,  if  not  expressly  stated  in  the  case,  must,  in  sup- 
port of  the  judgment,  be  intended  to  have  been  made,  provided 
there  is  any  evidence  upon  which  it  could  have  been  predicated. 
{Hays  v.  Miller,  70  N.  Y.  112;  Grant  v.  Morse,  22  N.  Y.  323;  Cas- 
wellv.  Davis,  i,^  N.  Y.  223;  Meyer  v.Lathrop,  73  N.  Y.  315;  Carr 
V.  Carr,  52  N.  Y.  251;  Tomlinson  v.  Mayor,  44  N.  Y.  601;  Chub- 
buck  V.  Vernam,  42  N.  Y.  432.)  The  extent  and  limit  of  this  rule 
have  been  discussed  elsewhere.     (See  ante,  p.  356.) 

Question  as  to  constitutionality  of  a  statute. —  The  court 
will  not  review  the  question  of  the  constitutionality  of  a  statute 
.upon  which  the  action  is  founded,  if  it  is  raised  for  the  first  time 
on  appeal  to  the  Court  of  Appeals  {Delaney  v.  Brett,  51  N.  Y.  78; 
Vase  v.  Cocker 0 f t,  ^\  N.  Y.  415);  nor  will  the  court  consider 
questions  involving  the  constitutionality  of  a  law  unless  such 
questions  are  essential  to  the  determination  of  the  appeal  (j^iT^^^" 
of  Attorney-General,  155  N.  Y.  44i),and  their  decision  is  unavoid' 
able.     {Demurest  v.  The  Mayor,  147  N.  Y.  203.) 
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Refusal  to  act  for  want  of  power. — Where  it  rests  in  the 
discretion  of  the  court  below  whether  to  grant  or  defty  an  appli- 
cation made  to  it  either  upon  a  trial  of  an  action,  or  by  way  of 
special  motion,  the  Court  of  Appeals  will  not  review  the  exercise 
of  that  discretion.  But  where  the  court  below,  though  possess- 
ing discretionary  power,  decides  that  it  has  no  discretion,  and 
denies  the  application  upon  the  ground  of  want  of  power  to  grant 
it,  an  error  of  law  is  committed  which  the  Court  of  Appeals  will 
correct  by  reversing  the  judgment  and  granting  a  new  trial,  if  the 
error  was  committed  upoa  the  trial,  or  by  reversing  the  order 
and  remitting  the  case  to  the  court  below  with  a  direction  that 
the  application  be  heard  at  Special  Term  upon  the  merits,  if  the 
error  was  committed  in  the  decision  of  a  motion.  [Beach  v. 
Chamberlain,  3  Wend.  366;  Russell  v.  Conn,  20  N.  Y.  81;  Foote  v. 
People,  56  N.  Y.  321,  324;  Tilton  v.  Beecher,  59  N.  Y.  176,  180; 
Brown  v.  Brown;  58  N.  Y.  609;  Tracey  v.  Altmyer,  46  N.  Y.  598; 
Direct  U.  S.  Cable  Co.  v.  Dominion  Tel.  Co.,  84  N.  Y.  153,  156; 
Matter  of  Attorney-General  v.  Continental  Life  Ins.  Co.,  88  N.  Y. 
"]"];  Tolman  v.  Syracuse,  Bingkamton  &  N.  Y.  R.  R.  Co.,  92  N.  Y. 
353.)  If  the  error  was  committed  by  the  General  Term  in 
reversing  on  appeal  a  discretionary  order  upon  the  sole  ground 
that  the.  Special  Term  exceeded  its  powers  in  granting  it,  the 
Court  of  Appeals  will  correct  the  error  by  reversing  the  order  of 
the  General  Term  and  remitting  the  case  to  it  to  exercise  its  dis- 
cretion in  reviewing  the  order  of  the  Special  Term.  {Reed  v. 
Mayor,  etc.,  of  N.  Y.,  97  N.  Y.  620.)  But  under  the  general  rule 
that  it  is  incumbent  upon  the  party  seeking  a  reversal  of  a  judg- 
ment or  order  to  show  affirmatively  that  an  error  was  committed 
to  his  prejudice,  the  appellant  must  show  affirmatively  that  the 
court  below  refused  to  consider  his  application  upon  the  merits 
from  an  erroneous  supposition  of  want  of  power,  or  that  the 
General  Term  reversed  the  action  of  the  Special  Term  upon  the 
ground  that  the  latter  exceeded  its  powers  in  considering  the 
application  on  the  merits,  {Tracey  v.  Altmyer,  46  N.  Y.  S98.) 
This,  as  a  general  rule,  must  be  shown  by  the  order  itself.  The 
Court  of  Appeals  can  look  only  to  the  order  to,  ascertain  the 
ground  upon  which  the  court  below  proceeded,  and  cannot  look 
to  the  opinion  to  ascertain  the  same  {Direct  U.  S.  Cable  Co.  v. 
Dominion  Tel.  Co.,  84  N.  Y.  153;    Noyes  v.  Children's  Aid  Society, 
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70  N.  Y.  481,  485;  Hewlett  v.  Wood,  67  N.  Y.  394),  unless  the 
opinion  is  so  referred  to  in  the  order  as  to  make  it  a  part  of  it 
{Tolman  v.  Syracuse,  Binghamton  &  N.  Y.  R.  R.  Co  ,  92  N.  Y.  353), 
or  unless  the  ground  upon  which  the  court  proceeded  is  expressed 
in  the  order,  and  the  statement  is  coupled  with  phrases  which 
create  a  doubt.  {Fisher  v.  Gould..  81  N.  Y.  228;  Tilton  v. 
Beecker,  59  N.  Y.  176.) 

Where  a  motion  made  at  Special  Term  is  granted  on  the  sole 
ground  that  the  court  has  no  authority  to  deny  it  {Equitable  Life 
Ins.  Co.  V.  Stevens,  63  N.  Y.  341),  or  is  denied  solely  upon  the 
ground  of  want  of  power  to  grant  it  [Hewlett  v.  Wood,  6j  N.  Y. 
394;  Direct  U.  S.  Cable  Co.  v.  Dominion  Tel.  Co.,  84  N.  Y.  153), 
and  the  General  Term  affirms  the  order  without  qualification,  the 
Court  of  Appeals  will  assume  that  the  Special  Term  order  is 
affirmed  in  all  respects,  including  the  ground  upon  which  it  was 
granted  or  denied.     (Id.) 

Where  the  General  Term  or  Appellate  Division  dismisses  an 
appeal  upon  the  ground  that  it  has  no  power  to  entertain  it, 
when  in  fact  such  power  exists,  the  Court  of  Appeals  will  reverse 
the  order  of  dismissal  and  remit  the  case  to  the  General  Term  or 
Appellate  Division  to  hear  and  determine  the  appeal  upon  the 
merits.  {Jemison  v.  Citizens  Savings  Bank,  85  N.  Y.  546;  Hano- 
ver Fire  Ins.  Co.  v.  Tomlinson,  58  N.  Y.  215  ;  People  v.  New  York 
Cent.  R.  R.  Co.,  29  N.  Y.  418,  423  ;  Fox  v.  Matthiessen,  155  N.  Y. 
177;  Matter  of  De  Camp,  151  N.  Y  557.  See  Pr ingle  v.  Long 
Island  R.  R.  Co.,  157  N.  Y.  100.) 

Erroneous  or  unauthorized  judgments. — Where  the  Gen- 
eral Term  has  entertained  an  appeal  from  a  non  appealable  order, 
and  reversed  the  action  of  the  Special  Term,  the  order  of  the 
General  Term  will  be  reversed,  and  the  appeal  thereto  dismissed. 
{Matter  of  Larson,  96  N.  Y.  381.)  And  generally,  if  the  General 
Term,  without  having  jurisdiction,  reviews  and  reverses  a  judg- 
ment or  order,  the  Court  of  Appeals  will  reverse  its  action. 
{McMahon  v.  Raukr,  47  N.  Y.  67.) 

Where  the  General  Term  having  jurisdiction  of  the  appeal, 
and  the  power  to  review  the  facts,  reverses  the  judgment  appealed 
from,  but  instead  of  granting  a  new  trial,  erroneously  directs 
judgment  absolute,  the   Court  of  Appeals  may  correct   the  error 
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by  modifying  the  decision  of  the  General  Term  so  as  to  award  a 
new  trial,  without  wholly  reversing  the  judgment.  {^Goodwin  v. 
Conklin,  85  N.  Y.  21 ;  New  v.  Village  of  New  Rochelle,  158  N.  Y. 
41;  Benedict  v.  Arnoux,  154  N.Y.  715;  Snyder  v.  Seaman,  1^7 
N.  Y.  449 ;  and  see  People  v.  Supervisors,  70  N.  Y.  228,  239 ; 
Howells  V.  Hettrick,  160  N.  Y.  308.)  But  where  the  General 
Term  has  determined  that  a  judgment  in  favor  of  the  plaintiff  in 
an  action  upon  contract  for  services,  or  upon  a  quantum  meruit, 
is  erroneous,  and  instead  of  awarding  a  new  trial,  determines  for 
itself  upon  conflicting  evidence  what  sum  the  plaintiff  ought  to 
recover,  and  renders  judgment  therefor,  the  Court  of  Appeals  will 
reverse  both  the  judgment  of  the  General  Term  and  the  judg- 
ment of  the  trial  court,  and  order  a  new  trial.  {Whitehead  v.  Ken- 
nedy, 69  N.  Y.  462  ;  Moffetv.  Sacket,  18  N.  Y.  522;  Cnssin  v. 
Delaney,  38  N.  Y.  178  ;  6  Abb.  N.  S.  i.) 

Where  a  surrogate's  decree  on  an  application  for  the  probate 
of  a  will  has  been  reversed  by  the  General  Term  upon  a  question 
of  fact,  and  the  appellate  court,  instead  of  awarding  an  issue  to 
be  tried  by  jury,  has  remitted  the  proceedings  and  judgment  to 
the  surrogate,  the  Court  of  Appeals  will  correct  the  error  by 
modifying  the  judgment  so  as  to  direct  that  an  issue  be  made  up, 
settled,  and  tried  by  jury  as  required  by  statute.  {Sutton  v.  Ray, 
72  N.  Y.  482.     See  Matter  of  Will  of  Martin,  98  N.  Y.  193,  197.) 

When  costs  in  the  discretion  of  the  court  have  been  awarded 
under  erroneous  views  of  the  law  affecting  the  rights  of  the  par- 
ties, and  the  judgment  awarding  them  has  been  affirmed  by  the 
General  Term,  the  Court  of  Appeals  may  correct  the  error  by 
reversing  the  judgment  as  to  costs  and  affirming  it  as  to  the 
residue.  {Morris  v.  Wheeler,  45  N.  Y.  708.  But  see  Brooks  v. 
Curtis,  50  N.  Y.  639.) 

SECTION  XII. 

Judgment  and  Remittitur. 

The  judgment. — Irj  any  action  on  an  appeal  to  the  Court  of 
Appeals,  the  court  may  either  modify  or  affirm  the  judgment  or 
order  appealed  from,  award  a  new  trial,  or  grant  to  either  party 
such  judgment  as  such  party  may  be  entitled  to.     (Code  of  Civil 
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P^'O-  §  1 337-)  This  means  of  course  such  judgment  as  the  party 
may  be  entitled  to  upon  a  review  subject  to  the  limitations  of  the 
Constitution  and  the  Code.  (See  Farleigh  v.  Cadman,  159  N.  Y. 
169,  i;5.) 

If  the  appeal  is  from  a  judgment  affirming  a  judgment  ren- 
dered in  an  action  at  law  on  an  account  or  for  damages,  the  Court 
of  Appeals  is  not  authorized  to  affirm  the  judgment  so  far  as  it 
allows  one  item  of  the  claim  interposed,  and  to  send  it  back  for  a 
new  trial  as  to  another.  The  error  alleged  as  to  a  part,  necessa- 
rily reverses  the  entire  judgment,  and  the  reversal  and  a  new  trial 
must  be  as  to  the  entire  claim.  ( Wohtenholme  v.  Wolstenholme 
File  Manuf.  Co.,  64  N.  Y.  272 ;  Story  v.  New  York  &  Harlem 
R.  R.  Co.,  60  N.  Y.  85.  See  Whitehead  v.  Kennedy,  69  N.  Y.  462; 
Crim  V.  Starkweather,  88  N.  Y.  339 ;  Goodsell  v.  Western  Union 
Tel.  Co.  109  N.  Y.  147.) 

The  Code  provides  that  upon  an  appeal  from  an  order  grant- 
ing a  new  trial,  on  a  case  or  exceptions,  if  the  Court  of  Appeals 
determines  that  no  error  was  committed  in  granting  the  new  trial, 
it  must  render  judgment  absolute  upon  the  right  of  the  appel- 
lant ;  and  after  the  judgment  has  been  remitted  to  the  court 
below,  an  assessment  of  damages,  or  any  other  proceeding 
requisite  to  render  the  judgment  effectual,  may  be  had  in  the 
latter  court.  (Code  of  Civil  Pro.  §  194.)  The  language  of  the 
statute  is  imperative,  and  leaves  the  court  no  alternative  on 
affirmance  but  to  order  judgment  absolute  against  the  appellant. 
{Godfrey  v.  Moser,  66  N.  Y.  250;  Snebley  v.  Conner,  78  N.  Y.  218  ; 
Hitchings  v.  Van  Brunt,  38  N.  Y.  335  ;  Wilder  v.  Si.<:son,  54  N.  Y. 
121,  125  ;  Cobd  V.  Hatfield,  46  N.  Y.  533  ;  Lake  v.  Nathans,  67 
N.  Y.  589;  Hiscock  V.  Harris,  80  N.  Y.  402  ;  Conklin  v.  Snider, 
104  N.  Y.  641 ;  Gray  v.  Board  of  Supervisors,  93  N.  Y.  603,  608) 

The  judgment  must  be  absolute  against  the  appellants  upon 
the  whole  matter  and  right  in  controversy  in  the  action.  Thus, 
if  an  appeal  is  taken  by  the  plaintiff  from  an  order  granting  a  new 
trial  of  an  action  wherein  the  answer  sets  up  a  counterclaim,  the 
defendant,  on  affirmance  of  the  order,  will  be  entitled  to  such  a 
judgment  as  the  facts  alleged  in  his  answer  demand.  {Hiscock  v. 
Harris,  80  N.  Y.  402.)     But   this   doctrine   does  not  apply  to  a 
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counterclaim  improperly  pleaded  in  a  case  where  a  counterclaim 
is  unauthorized,  nor  to  a  counterclaim  against  the  State.  {^People 
V.  Dennison.,  84  N.  Y.  272.) 

Ordinarily,  where  an  appeal  is  taken  from  an  order  granting 
a  new  trial  upon  the  facts  in  an  action  tried  by  a  jury,  the  court 
will  dismiss  the  appeal  upon  the  ground  that  the  order  was  not 
appealable,  and  that  the  attempted  appeal  brought  nothing 
before  the  court  for  review.  (See  Wright  v. Hunter,  46  N.  Y.  409; 
Sands  v.  Crooke,  47  N.  Y,  564;  Dickson  v.  Broadway  &•  Seventh 
Ave.  R.  R.  Co.,  47  N.  Y.  507;  Downing  v.  Kelly,  48  N.  Y,  433; 
Rogers  v.  Long  Island  R.  R  Co.,  4g  N.  Y.  655;  Kirkland  v.  Leary, 
50  N.  Y.  678 ;  Courtney  v.  Baker,  60  N.  Y.  i  ;  Whitson  v.  David, 
81  N.  Y.  645  ;  Bronk  v.  New  York  &■  New  Haven  R.  R.  Co.,  95 
N.  Y.  656.)  But  while  that  course  may  be  pursued,  the  court 
may  deem  that  the  ends  of  justice  will  be  the  best  subserved 
by  an  affirmance  of  the  order  and  the  rendition  of  judgment 
absolute.  (See  Snebley  v.  Conner,  78  N.  Y.  2 1 8  ;  East  River  Bank 
V.  Kennedy,  4  Keyes,  279 ;  Jameson  v.  Brooklyn  Skating  Rink 
Association,  54  N.  Y.  673.) 

Where  the  Appellate  Division,  instead  of  modifying  the 
judgment  apipealed  from  and  affirming  it  as  modified,  has 
adopted  the  improper  practice  of  reversing  the  judgment  unless 
the  plaintiff  should  stipulate  to  reduce  the  judgment,  the  Court 
of  Appeals,  on  appeal  by  the  plaintiff  with  a  stipulation  for  judg- 
ment absolute,  can  render  the  judgment  of  modification  and 
affirmance  which,  should  have  been  rendered  by  the  Appellate 
Division,  {Freel  v.  County  of  Queens,  154  N.  Y.  661.  See 
Goodellv.  Western  Union  Tel.  Co.,  109  N.  Y.,  147;  Anthony  v. 
American  Glucose  Co.,  146  N.  Y.  407,  418  ;  Conklin  v.  Snider, 
104  N.  Y.  641,  643 ;   Wright  v.  Nostrand,  98  N.  Y.  669.) 

No  judgment  of  reversal  by  default  is  allowed.  Judgment 
of  affirmance  may  be  ordered  upon  the  default  of  the  appellant. 
If  not  otherwise  disposed  of  when  the  cause  is  regularly  called 
for  argument,  the  appeal  will  be  dismissed  without  costs.  (Rule 
15,  Ct.  App.) 

The  remittitur. — The  judgment  or  order  of  the  Court  of 
Appeals  must  be  remitted  to  the  court  below  to  be  enforced 
according  to  law.     (Code  of  Civil  Pro.   §  194.)     The  remittitur 
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must  contain. a  copy  of  the  judgment  of  the  Court  of  Appeals 
and  the  return  made  by  the  clerk  below,  and  must  be  sealed 
with  the  seal  and  signed  by  the  clerk  of  the  Court  of  Appeals. 
(Rule  i6,  Ct.  App.)  The  remittitur  so  signed  and  sealed  is 
delivered  to  the  prevailing  party  with  the  view  to  having  it 
remitted  to  the  court  below.  {Judson  v.  Gray,  17  How.  289.) 
It  then  becomes  the  duty  of  the  prevailing  party  to  file  it,  and 
if  he  delays  the  filing  he  will  not  be  permitted  to  reap  any 
undue  advantage  from  the  delay.     (Id.) 

When  a  decree  or  order  is  affirmed  by  default  of  the  appel- 
lant, the  remittitur  cannot  be  sent  to  the  court  below,  unless 
the  Court  of  Appeals  otherwise  directs,  until  ten  days  after 
notice  of  the  affirmance  has  been  served  on  the  attorney  of  the 
appellant.  Service  of  notice  must  be  proved  to  the  clerk  by 
affidavit,  or  by  the  written  admission  of  the  attorney  on  whom  it 
was  served,     (Rule  17,  Ct.  App.) 

If  for  any  reason  a  party  desires  to  stay  the  filing  of  the 
remittitur  he  may  obtain  an  order  from  any  judge  of  the  Court 
of  Appeals  directing  such  stay,  which  will  be  effectual  to  prevent 
a  regular  filing  although  the  remittitur  is  at  the  time  in  the 
hands  of  the  clerk  of  the  court  below,  if  it  has  not  been  actually 
filed.  {Cushman  v.  Hatfield,  52  N.  Y.  653  ;  15  Abb.  N.  S.  109. 
But  see  Lawrence  v.  Bank  of  the  Republic,  6  Rob.  497.)  A  filing 
in  violation  of  an  order  of  the  court  is  practically  no  filing. 
{Marshall  v.  Macjf,  $  Week.  Dig.  90.)  The  order  may  be  made 
ex  parte.  {Cushman  v.  Hatfield,  52  N.  Y.  653  ;  15  Abb.  N.  S. 
109.) 

Recall  of  the  remittitur. — After  the  remittitur  has  been 
sent  down  from  the  Court  of  Appeals  it  may  be  desired  by 
the  successful  party  to  amend  it  in  some  particular,  as  for 
example,  in  respect  to  the  direction  as  to  costs,  or  the  defeated 
party  may  desire  to  bring  the  cause  again  before  the  court  for 
reargument.  The  Court  of  Appeals  does  not  lose  jurisdiction 
of  a  cause  brought  there  on  appeal  until  the  remittitur  has  been 
filed  in  the  court  below  and  that  court  has  taken  some  action 
thereon.  Until  such  filing  and  action  the  Court  of  Appeals  has 
jurisdiction  to  make  an  ex  parte  order  so  correcting  the  remittitur 
that    it   shall    conform   to   the    actual   decision    of   that  court. 
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(People  V.  Village  of  Nelliston,  79  N.  Y.  638.)  The  earlier  cases 
held  that  the  Court  of  Appeals  had  no  jurisdiction  to  grant  a 
reargument,  or  amendment  of  the  remittitur  after  the  remittitur 
had  been  filed  and  acted  upon  in  the  court  below.  ( Wilmerding 
V.  Fowler,  15  Abb.  N.  S.  86;  Jones  v.  Anierson,  71  N.  Y.  599; 
Cushmanv.  Hadfield,  15  Abb.  N.  S.  109;  People  v.  Village  of 
Nelliston,  79  N.  Y.  638.)  But  it  is  now  held  that  it  is  error  to 
assume  that  after  the  filing  of  the  remittitur  in  the  court  below, 
and  order  entered  thereon,  the  Court  of  Appeals  is  deprived  of 
all  jurisdiction  in  the  cause.  It  is  competent  for  the  Court  of 
Appeals  to  determine  whether  it  will  resume  jurisdiction  for  any 
purpose,  and  having  decided  to  do  so  may  then  request  the  court 
below  to  return  the  remittitur  so  that  reargument  may  be  had  or 
the  remittitur  amended,  as  the  case  may  be.  While  it  is  techni- 
cally true  that  the  court  must  be  repossessed  of  the  remittitur 
before  an  order  made  in  the  cause  is  effectual,  the  determinatiot 
to  resume  jurisdiction  may  precede  the  return  {Franklin  Bank 
Note  Co.  V.  Mackey,  158  N.  Y.  683),  and  the  order  that  the  remit- 
titur be  recalled  may  also  direct  its  amendment.  (Moffett  v. 
Elmendorf,  153  N.  Y.  674.)  The  Supreme  Court  is  always  reluci- 
ant  to  vacate  its  order  and  return  the  remittitur  in  the  absence  of 
an  expression  by  the  Court  of  Appeals  that  it  desires  such  course 
to  be  pursued.  (Hilly er  v.  Vandewater,  11  N.  Y.  Supp.  167.) 
The  party  desiring  the  recall  should  then  apply  to  the  court 
below  for  an  order  vacating  the  proceedings  there  and  directing 
the  return.  {See  f ones  v.  Anderson,  71  N.  Y.  S99  ;  Wilmerdings 
V.  Fowler,  15  Abb.  N.  S.  86.)  The  direction  of  the  Court  of 
Appeals  for  the  recall  of  the  remittitur  should  be  presented  on 
this  motion  to  the  court  below.  (See  Vermilye  v.  Seldon,  6  How. 
41 ;  3  Sandf.  683.)  Where  the  party  desiring  the  recall  of  the 
remittitur  has  applied  to  a  judge  of  the  Court  of  Appeals  for  an 
order  requiring  the  adverse  party  to  show  cause  before  the  court 
on  a  day  specified  why  the  return  of  the  remittitur  should  not  be 
requested,  and  why  a  reargument  of  the  cause  should  not  be 
ordered,  or  if  such  reargument  should  not  be  deemed  proper 
why  the  remittitur  should  not  be  amended  in  certain  respects, 
the  judge  granting  the  order  to  show  cause  may  stay  proceedings 
pending  the  hearing  and  determination   of  the  motion.     The 
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validity  of  the  order  granting  the  stay  will  not  be  impaired  by  the 
fact  that  the  stay  must  necessarily  be  for  a  longer  period  than 
twenty  days.  {Franklin  Bank  Note  Co.  v.Mackey,  158  N.  Y.  683.) 
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After  the  remittitur  has  been  sent  down  to  the  court  below, 
and  filed  with  the  clerk,  notice  of  the  filing  should  be  given  to 
the  adverse  party,  and  a  motion  should  then  be  made  in  the  court 
below,  upon  the  usual  notice,  for  an  order  that  the  judgment  of 
the  Court  of  Appeals  be  made  the  judgment  of  the  court  below. 
(See  Seacard -v.  Morgan,  17  How.  394,  398  ;  Chautauqua  Co.  Bank 
V.  White,  23  N.  Y.  347 ;  Union  India  Rubber  Co.  v.  Babcock,  4 
Duer,  620;  I  Abb.  262;  Young  v .  Brush,-  18  Abb.  171.)  The 
order  will  be  granted  as  of  course,  -and  should  be  regularly 
entered.  The  omission  to  obtain  and  enter  such  order,  is,  how- 
ever, a  formal  irreguljirity  which  the  court  may  at  any  time  cor- 
rect, by  directing  it  to  be  entered  nunc  pro  tunc.  {Chautauqua 
Co.  Bank  V.  White,  23  N.  Y.  347.  See  Judson  v.  Gray,  17  How. 
289.) 

The  judgment  entered  in  the  court  below  must  not  be 
broader  than  the  judgment  of  the  appellate  court.  If  it  goes 
beyond  it,  it  is  to  that  extent  of  no  effect.  {Freeman  v.  Barber, 
I  Hun,  433.)  If  the  judgment  of  the  appellate  court  fails  to 
determine  any  part  of  the  subject  of  appeal,  the  defect  cannot  be 
supplied  in  the  court  below.  {McGregor  v.  Buell,  i  Keyes,  153  ; 
38  How.  450.)  Whether  it  is  necessary  to  give  notice  of  the  entry 
of  judgment  does  not  seem  to  be  clear.  (See  Rogers  v.  Schmer- 
sahl,  4  Hun,  623.) 

No  judgment  should  be  entered  upon  the  remittitur  of  the 
Court  of  Appeals  reversing  an  interlocutory  order.  {Brown  v. 
^^itrh,  50  N.  Y.  427.) 
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Where  an  appeal  has  been  taken  from  an  order  granting  a 
new  trial  on  a  case  or  exceptions,  and  the  Court  of  Appeals  has 
determined  that  no  error  was  committed  in  granting  the  new 
trial,  and  has  rendered  judgment  absolute  upon  the  right  of  the 
appellant,  and  this  judgment  has  been  remitted  to  the  court 
below,  an  assessment  of  damages  or  any  other  proceeding 
requisite  to  render  the  judgment  effectual  may  be  had  in  the 
latter  court.     (Code  of  Civil  Pro.  §  194.) 

The  effect  of  the  decision  of  the  Court  of  Appeals  afi&rming 
an  order  granting  a  new  trial  and  directing  judgment 
absolute  in  favor  of  the  plaintiff  in  an  action  for 
damages  is  the  same  as  if  the  whole  of  the  plain- 
tiff's cause  of  action  had  been  admitted  and  a  default 
had  occurred.  When  the  judgment  of  the  Court  of  Appeals  has 
been  made  the  judgment  of  the  Supreme  Court,  that  judgment 
is  a  final  one  and  fixes  irrevocably  the  liability  of  the  defendant 
to  pay  the  damages  sustained  by  the  plaintiff.  All  that  remains 
is  to  assess  those  damages  to  render  the  judgment  effectual. 
This  assessment  must  be  had  in  the  Supreme  Court,  but  not 
necessarily  at  the  circuit,  though  it  is  better  to  execute  it  there 
as  a  jury  is  in  attendance.  The  procedure  upon  the  assessment 
is  similar  to  the  taking  of  an  ordinary  inquest,  and  the  proceed- 
ing is  not  subject  to  the  ordinary  rules  for  the  review  of  the  trial 
of  an  action  at  the  circuit.  At  the  completion  of  the  trial  a 
motion  may  be  made  to  set  aside  the  inquisition,  but  the  motion 
will  not  be  granted  upon  the  same  grounds  as  a  new  trial  would 
be  for  the  mere  admission  of  improper  evidence.  If  the  motion 
is  denied  an  appeal  may  be  taken  from  the  order  of  denial  to  the 
Appellate  Division,  but  not  to  the  Court  of  Appeals.  (^Bossout 
v.  R.  W.  &  0.  R.  R.  Co.,  131  N.  Y.  37.) 

Where  there  has  been  an  assessment  of  damages  as  provided 
in  section  1187  o^  the  Code  the  above  procedure  may  be 
unnecessary. 

24 
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SECTION  XV. 

Re- ARGUMENT. 

Motions  for  re-argument  will  only  be  heard  on  notice  to  the 
adverse  party  stating  briefly  the  ground  upon  which  a  re-argu- 
ment is  asked,  and  such  motions  must  be  submitted  on  printed 
briefs,  stating  concisely  the  points  supposed  to  have  been  over- 
looked or  misapprehended  by  the  court,  with  proper  reference  to 
the  particular  portion  of  the  case,  and  the  authorities  relied  on, 
and  counsel  will  not  be  heard  orally.     (Rule  20,  Ct.  App.) 

The  motion  must  be  founded  upon  papers  showing  clearly 
that  some  question  decisive  of  the  case,  and  duly  submitted  by 
counsel,  has  been  overlooked  by  the  court,  or  that  the  decision  is 
in  conflict  with  an  express  statute,  or  with  a  controlling  decision, 
either  overlooked  by  thecourt,  or  to  which  the  attention  of  the 
court  was  not  drawn  through  the  neglect  or  inadvertence  of  coun- 
sel. Unless  the  motion  papers  show  some  one  of  these  facts,  the 
motion  will  not  be  entertained.  {Mount  v.  Mitchell,  32  N.  Y.  702; 
Marine  Nat.  Bank  v.  Nat.  City  Bank,  59  N.  Y.  67,  73;  Fosdick  v. 
Town  of  Hempstead,  126  N.  Y.  651.) 

The  fact  that  the  court  has  not  given  a  written  answer  in  the 
opinion  to  every  suggestion  made  by  counsel  for  the  defeated 
party,  or  has  not  reviewed  every  case  cited,  is  not  of  itself  a 
sufificient  ground  for  a  motion  of  this  nature.  "  Counsel  must 
assume  that  the  court  is  familiar  with  and  not  inattentive  to  its 
own  decisions,  and  has  with  reasonable  intelligence  and  indus- 
try considered  their  arguments,  oral  and  printed,  that  are  pre- 
sented for  its  consideration."  {^Kamp  v.  Kamp,  59  N.  Y.  212,  222; 
Terry  v.  Wait,  56  N.  Y.  91,  94.) 

The  omission  of  a  point  on  the  argument,  which,  if  consid- 
ered upon  the  appeal  would  be  fatal  to  the  judgment,  is  no 
ground  for  re-argument  if  there  is  no  exception  in  the  record 
raising  the  point,  as  the  re-argument,  if  permitted,  would  be  upon 
the  original  record,  and  the  point  not  being  there  presented,  could 
not  be  considered.  {Flunt  v.  Church,  73  N.  Y.  615.)  And  as  a 
general  rule  the  omission  of  the  appellant  to  present  on  the  argu- 
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ment  a  point  appearing  in  the  case  is  not  a  ground  for  a  re-argu- 
ment, and  the  court  will  ordinarily  apply  the  rule  that  an  excep- 
tion not  raised  upon  the  argument  is  to  be  deemed  abandoned. 
{Rogers  v.  Laytin,  8i  N.  Y.  642.)  The  motion  will  not  be  granted 
unless  something  has  been  overlooked  by  the  court  which  is 
material  to  the  result,  or  some  mistake  has  been  made  which  must 
have  affected  the  conclusions  reached  by  the  appellate  court. 
(Id.)  If  the  appellant  has  stipulated  for  judgment  absoluta  in 
case  of  affirmance,  the  fact  that  injustice  will  result  to  the  appel- 
lant by  reason  of  such  judgment  is  no  ground  for  re-argument. 
(See  Godfrey  v.  Moser,  66  N.  ''\  250.) 

A  party  intending  to  move  for  a  re-argument  should  apply 
to  the  appellate  court,  or  to  a  judge  thereof,  for  an  order  staying 
the  filing  of  the  remittitur  in  the  court  below  pending  the  decis- 
ion of  the  motion,  (see  ante,  p.  366),  or,  if  the  remittitur  has 
been  already  filed  and  the  usual  order  entered  thereon,  should 
obtain  an  order  directing  '  =  return  to  the  appellate  court.  {Wil- 
mer dings  v.  Fowler,  ij  i\o\i.  N.  S.  86;  Cochran s  Executor  v. 
Ingersoll,  66  N.  Y.  €52.)  A  re-argument  will  not  be  ordered 
while  the  jurisdiction  of  the  cause  is  vested  in  the  court 
below.  (Id.)  The  return  of  the  remittitur  will  be  ordered  by  the 
court  below  upon  a  proper  application  for  that  purpose.  (See 
ante,  p.  367.) 

If  the  motion  for  a  re-argument  is  granted  and  upon  the 
re-argument  the  former  decision  is  re-affirmed,  and  the  record 
sent  back  with  a  further  remittitur  ordering  and  adjudging  as 
in  the  first  remittitur,  and  granting  costs  in  the  Court  of  Appeals, 
this  will  leave  the  judgments  and  orders  entered  below  on  the 
first  remittitur  unaffected  and  the  only  effect  of  the  resumption 
of  jurisdiction  by  ;he'  Court  of  Appeals  will  be  to  suspend  pro- 
ceedings in  the  court  below.     {Sweet  v.  Mowry,  138  N.  Y.  650.) 


CHAPTER    XV. 

APPEALS    TO    THE     APPELLATE    DIVISION 
OF  THE  SUPREME  COURT. 

SECTION  I. 

Taking  and  Perfecting  the  Appeal. 

Time  limited  for  appealing. — An  appeal  to  the  Appellate 
Division  of  the  Supreme  Court  from  a  judgment  or  order  of  the 
Court  of  Claims  must  be  taken  within  thirty  days  after  the  entry 
and  service  of  the  order,  or  the  service  by  the  clerk  of  a  certified 
copy  of  the  judgment  (Code  of  Civil  Pro.  §  276) ;  from  a  judg- 
ment of  an  inferior  court,  within  thirty  days  after  service  upon 
the  attorney  for  the  appellant  of  a  copy  of  the  judgment  and 
written  notice  of  the  entry  thereof  (Id.,  §  1341) ;  from  an  orderof 
an  inferior  court,  within  sixty  days  after  service  upon  the  attorney 
for  the  appellant  of  a  copy  of  the  order  and  written  notice  of  the 
entry  thereof  (Id.,  §  1343) ;  from  a  judgment  or  order  of  a 
Special  or  Trial  Term  of  the  Supreme  Court,  within  thirty  days 
after  service  upon  the  attorney  for  the  appellant  of  a  copy  of  the 
judgment  or  order  appealed  from  and  written  notice  of  the  entry 
thereof  (Id.,  §  1351) ;  from  a  final  order  in  a  special  proceeding, 
within  thirty  days  after  service  upon  the  appellant  of  a  copy  of 
the  order  with  written  notice  of  the  entry  thereof  (Id.,  §  1359)  ; 
and  from  a  decree  or  order  of  a  Surrogate's  Court,  if  the  appeal 
is  by  a  party,  within  thirty  days  after  the  service  upon  the  appel- 
lant, or  upon  his  attorney,  if  any,  who  appeared  for  him  in  the  Sur- 
rogate's Court,  of  a  copy  of  the  decree  or  order  from  which  the 
appeal  is  taken  and  a  written  notice  of  the  entry  thereof,  or  if 
the  appeal  is  not  by  a  party,  within  three  months  after  the  entry 
of  the  decree  or  order,  unless  the  appellant's  title  was  acquired 
by  means  of  an  assignment  or  conveyance  from  a  party,  in  which 
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case  the  appeal  must  be  taken  within  the  time  limited  for  the 
taking  of  an  appeal  by  the  assignor  or  grantor.     (Id.,  §  2572.) 

The  general  principles  relating  to  the  limitation  of  the  time 
for  taking  an  appeal  have  been  discussed  in  a  preceding  chapter. 
(See  ante,  p.  163.) 

Leave  to  appeal. — Where  an  appeal  has  been  taken  from  a 
judgment  or  order  of  an  inferior  court  to  the  Supreme  Court  and 
has  been  heard  at  an  Appellate  Term  thereof,  a  party  desiring  to 
further  appeal  to  the  Appellate  Division  should  apply  to  the 
justice  or  justices  before  whom  the  appeal  was  heard  for  leave  to 
appeal  to  the  Appellate  Division.  (See  Code  of  Civil  Pro., 
§  1344.)  The  application  must  be  made  in  writing  on  notice  to 
the  adverse  party  upon  the  first  day  of  the  term  following  the 
term  in  which  the  case  was  decided  ;  and  such  application  must 
set  forth  the  special  reasons  why  such  appeal  should  be  allowed, 
and  must  be  submitted  without  oral  argument.  (Rule  7,  Special 
Rules  of  First  Department.)  If  the  appeal  is  allowed  the  whole 
record  will  be  brought  before  the  Appellate  Division  for  review 
and  the  Appellate  Term  cannot  in  the  order  allowing  the  appeal 
limit  the  review  to  certain  certified  questions.  (G Rourke  v.  Feist, 
42  App.  Div.  136.)  The  appeal,  if  allowed,  will  not  be  from  the 
judgment  before  the  Appellate  Term,  but  from  the  determina- 
tion made  by  it.  (Lester  v.  Lawyers'  Surety  Co.,  50  App.  Div. 
181.)  Whether  there  shall  be  an  appeal  is  wholly  in  the  discrcr 
tion  of  the  court  making  the  determination.     (Id.) 

Notice  of  appeal. — The  appeal  is  taken  by  serving  upon  the 
attorney  for  the  adverse  party,  and  upon  the  clerk  with  whom 
the  judgment  or  order  appealed  from  is  entered,  by  filing  it  in 
his  office,  a  written  notice,  to  the  effect  that  the  appellant  appeals 
from  the  judgment  or  order,  or  from  a  specified  part  thereof. 
(Code  of  Civil  Pro.  §  1300.)  If  the  appeal  is  from  a  judgment  or 
order  of  the  Court  of  Claims,  the  notice  must  briefly  state  the 
grounds  of  the  appeal,  and  if  the  appeal  is  from  a  judgnient  of 
that  court  the  notice  served  upon  the  adverse  party  must  be  ac- 
companied by  a  case  containing  so  much  of  the  evidence  as  the 
appellant  may  deem  necessary  to  present  the  questions  raised  by 
the  appeal.     (Id.,  §§  276,  277.)     If  the  appeal  is  from  a  decree  or 
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order  made  by  a  Surrogate's  Court  it  must  be  taken  by  the  service, 
within  the  state,  upon  each  party  to  the  special  proceeding, 
other  than  the  appellant,  and  upon  the  Surrogate,  or  the  clerk 
of  the  Surrogate's  Court,  of  a  written  notice,  referring  to  the 
decree  or  order  appealed  from,  and  stating  that  the  appellant 
appeals  from  the  same,  or  from  a  specified  part  thereof.     (Id., 

§  2574.) 

Where  the  appeal  is  from  a  final  judgment  or  from  a  final 
order  in  a  special  proceeding,  and  the  appellant  intends  to 
bring  up  for  review  thereupon  an  interlocutory  judgment,  or 
intermediate  order,  he  must  in  the  notice  of  appeal  distinctly 
specify  the  interlocutory  judgment  or  intermediate  order  to  be 
reviewed.     (Id.  §  1301.) 

The  requisites  of  the  notice,  the  mode  of  its  service,  and 
the  power  of  the  court  to  amend  it  after  service,  have  been  con- 
sidered elsewhere.     (See  ante,  pp.  177-185.) 

Security  to  perfect  the  appeal. — No  security  is  required  to 
perfect  an  appeal  to  the  Appellate  Division  from  the  judgment 
or  order  of  an  inferior  court  (Code  of  Civil  Pro.  §§  1341,  1343). 
or  from  a  judgment  or  order  of  the  Special  or  Trial  Term  of  the 
Supreme  Court  (Id.  §  135 1)  or  from  an  order  made  in  a  special 
proceeding  (Id.  §  1360),  or  from  a  judgment  or  order  of  the 
Court  of  Claims  (Id.  §  275).  But  where  the  appeal  is  from  a 
decree  or  order  of  a  Surrogate's  Court  security  to  perfect  the 
appeal  is  as  a  general  rule  required.  The  Code  provides  that  to 
render  a  notice  of  appeal  effectual  for  any  purpose  except  in  a 
case  specified  in  section  2578  of  that  act,  or  where  it  is  specially 
prescribed  by  law  that  security  is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellant  will 
pay  all  costs  and  damages  which  may  be  awarded  against 
him  upon  the  appeal,  not  exceeding  two  hundred  and  fifty 
dollars.  (Id.  §  2577.)  The  general  discussion  of  the  requisites 
of  security  to  perfect  an  appeal  will  be  found  in  another  chapter. 
(See  ante,  p.  185.) 
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SECTION  II. 

Staying   the    Execution  of   the   Judgment  or    Order 
Appealed  From. 

To  stay  the  execution  of  a  judgment,  rendered  in  an  inferior 
court,  upon  an  appeal  therefrom  to  the  Appellate  Division, 
security  must  be  given,  and  the  sureties  may  be  excepted  to, 
and  must  justify,  as  upon  an  appeal  to  the  Court  of  Appeals 
from  a  judgment  of  the  same  amount  or  to  the  same  effect. 
(Code  of  Civil  Pro.  §  1341.)  An  appeal  to  the  Appellate  Division 
from  an  order  of  an  inferior  court  does  not  stay  the  execution 
of  the  order  from  which  it  is  taken,  but  the  appellate  court,  or  a 
judge  thereof,  may  direct  such  a  stay,  upon  such  terms  as  to 
security  or  otherwise,  as  justice  requires.     (Id.  §  1343  ) 

An  appeal  to  the  Appellate  Division  of  the  Supreme  Court 
from  a  judgment  or  order  of  the  same  court  does  not  stay  the 
execution  of  the  judgment  or  order  appealed  from  unless  the 
court  in  or  from  which  the  appeal  is  taken,  or  a  judge  thereof, 
makes  an  order  directing  such  stay,  or,  if  the  appeal  is  from  a 
judgment,  unless  the  appellant  gives  the  security  required  to 
perfect  an  appeal  to  the  Court  of  Appeals  from  a  judgment  of 
the  same  amount,  or  to  the  same  effect  and  to  stay  the 
execution  thereof.  (Id.  §§  1351,  1352.)  An  appeal  from  a 
final  order  in  a  special  proceeding  does  not  stay  its  execution. 
(Id.  §  1360.)  Security  is  required  to  stay  the  execution  of  a 
decree  or  order  of  a  Surrogate's  Court  in  certain  cases  (Id. 
§§  2578,  2583),  and  is  not  required  in  others.     (Id.  §  2584.) 

The  cases  in  which  no  security  is  required  to  stay  execution 
upon  an  appeal  (see  a«^^,  p.  217),  and  the  mode  of  obtaining  a 
stay  in  other  cases,  have  been  considered  elsewhere.  (See  ante, 
p.  203.) 
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SECTION   III. 

Case  and  Exceptions. 

If  a  case  is  necessary  to  present  the  questions  for  review 
{ante,  p.  261),  the  appellant,  at  or  before  the  taking  of  the  appeal, 
as  the  case  requires,  and  within  the  time  prescribed  by  the 
rules  of  practice  or  such  further  time  as  the  court  may  allow 
{ante,  p.  264),  must  make  and  serve  a  proposed  case  or  case  and 
exceptions,  containing  so  much  of  the  evidence  and  other  pro- 
ceedings upon  the  trial  as  is  material  to  the  questions  to  be 
raised  thereby  and  also  the  exceptions  taken  by  the  party  making 
the  case  (see  Code  of  Civil  Pro.  §  997 ;  Rule  34 ;  ante,  p.  265), 
have  the  same  settled  by  the  judge  or  referee  before  whom  the 
cause  was  tried  (Rule  32  ;  ante,  p.  276)  and  signed  and  filed  and 
made  a  part  of  the  record.  (Rule  35  ;  ante,  p.  281.)  The  case 
so  made  and  settled  must  be  printed  as  required  by  the  Code 
and  the  general  rules  of  practice.  (Code  of  Civil  Pro.  §  796  ; 
Rule  43.)  This  procedure  has  been  considered  in  detail  in 
another  chapter.     (See  ante,  p.  261.) 


SECTION    IV. 

Making  up  and  Transmitting  the  Record  to  the 
Appellate  Court. 

In -all  cases  to  be  heard  in  the  Appellate  Division,  except 
appeals  from  non-enumerated  motions,  the  papers  upon  which 
the  appeal  is  to  be  heard  must  be  furnished  by  the  appellant  or 
the  moving  party,  and  in  cases  agreed  upon  under  section  1279 
of  the  Code,  by  the  plaintiff. 

The  party  whose  duty  it  is  to  furnish  the  papers  must  cause 
a  printed  copy  of  the  requisite  papers  to  be  filed  in  the  office  of 
the  clerk  of  the  Appellate  Division  within  twenty  days  after  the 
appeal  has  been  taken  or  the  order  made  for  the  hearing  of  a 
cause  therein  or  the  a.^j-f.ed  case  filed  in  the  clerk's  office  pursu- 
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ant  to  section  1279  of  the  Code;  but  if  it  is  necessary  to  make  a 
case,  or  a  case  and  exceptions  after  the  appeal  has  been  taken  or 
the  order  made  for  the  hearing  in  the  Appellate  Division,  the 
papers  must  be  filed  within  twenty  days  after  the  settlement  and 
filing  of  the  case  and  three  printed  copies  of  such  papers  must  be 
served  upon  the  adverse  party.  Such  papers  must  consist  of  a  notice 
of  appeal,  if  an  appeal  has  been  taken,  a  copy  of  the  judgment  roll, 
or  the  decree  in  the  court  below,  and  the  papers  upon  which  it 
was  entered;  if  no  judgment  was  entered,  the  pleadings,  minutes 
of  the  trial,  and  the  order  sending  the  case  to  the  Appellate 
Division  or  the  order  appealed  from,  or  the  papers  required  by 
section  1280  of  the  Code  of  Civil  Procedure.  To  these  papers 
must  be  attached  the  case  or  case  and  exceptions  if  it  is  to  be 
used  in  the  Appellate  Division.  All  the  foregoing  papers  must  be 
certified  by  the  proper  clerk,  or  be  stipulat  d  by  the  parties  to  be 
true  copies  of  the  original.  There  must  be  prefixed  to  these 
papers  a  statement  showing  the  time  of  the  beginning  of  the 
action  or  special  proceeding,  and  of  the  service  of  the  respective 
pleadings;  the  names  of  the  original  parties  in  full;  and  any 
change  in  the  parties  if  such  has  taken  place.  There  must  be 
added  to  them  the  opinion  of  the  court  below,  or  an  aflEldavit 
that  no  opinion  was  given,  or,  if  given,  that  a  copy  could  not  be 
procured.  The  foregoing  papers  constitute  the  record  in  the 
Appellate  Division.  If  the  papers  are  not  so  filed  and  served 
by  the  party  whose  duty  it  is  to  do  so,  his  opponent  may 
move  the  court  on  three  days'  notice,  on  any  motion  day,  for 
an  order  dismissing  the  appeal,  or  for  judgment  in  his  favor 
as  the  case  may  be. 

The  papers  in  all  appeals  from  non-enumerated  motions 
consist  of  printed  copies  of  the  papers  which  were  used  in  the 
court  below,  and  are  specified  in  the  order,  certified  by  the 
proper  clerk,  or  stipulated  by  the  parties  to  be  true  copies  of 
the  original  and  of  the  whole  thereof.  There  must  be  added 
to  them  the  opinion  of  the  court  below,  or  an  affidavit  that  no 
opinion  was  given,  or,  if  given,  that  a  copy  could  not  be 
procured. 

They  must  be  filed  with  the  clerk  within  fifteen  days  after 
the  appeal  is  taken,  and  at  the  same  time  the  appellant  must  serve 
upon  his  adversary  three  printed  copies  thereof. 
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If  the  appellant  fails  to  file  and  serve  the  papers  as  afore, 
said,  the  respondent  may  move,  on  any  motion  day,  upon  threa 
days'  notice,  to  dismiss  the  appeal.     (Rule  41.) 


SECTION  V. 
Points. 

The  appellant  having  prepared  his  case  or  case  and  excep- 
tions should  prepare  his  points  in  such  manner  as  to  concisely 
present  to  the  appellate  court  each  error  committed  below  to  his 
prejudice.  As  a  general  rule  an  appellate  court  will  be  disin- 
clined to  consider  a  question  not  urged  upon  its  attention,  and, 
therefore,  it  is  important  that  the  appellant  should  include  in  his 
points  each  material  question  which  he  desires  reviewed.  But  a 
failure  to  observe  this  rule  cannot  be  construed  as  a  waiver  of  the 
omitted  question  if  it  is  otherwise  presented,  either  orally  upon 
the  argument  or  by  a  clear  exception  in  the  record.  {Schc<>nmaker 
V.   Wolf  or d,  20  Hun,  166,  170.) 

The  appellant  must  prefix  to  his  points  a  concise  statement 
of  the  facts  of  the  case  with  reference  to  the  folios,  as  in  the 
absence  of  such  statement  he  will  be  precluded  from  discussing 
the  facts.  (Rule  40.)  In  the  Third  and  Fourth  departments,  the 
appellant,  in  addition  to  the  statement  required  by  Rule  41,  must 
prefix  to  his  points  a  brief  statement  showing  in  what  court  or 
before  what  ofificer  or  tribunal  the  action  or  proceeding  was  in- 
stituted, the  relief  sought,  the  defense  or  ground  of  opposition 
thereto,  the  resu't  in  the  court  or  before  the  ofificer  or  tribunal 
in  which  the  action  or  proceeding  was  commenced,  and  how  the 
cause  was  brought  into  the  appellate  court.  If  any  opinion 
written  in  the  case  has  been  previously  reported,  he  must  also 
state  where  it  was  so  reported  ;  and  if  an  Ojjinion'  has  been  writ- 
ten and  not  reported,  which  is  not  contained  in  the  record,  a 
printed  copy  must  be  submitted  with  his  brief.  (Rule  9,  Third 
Dept.;  Rule  10,  Fourth  Dept.) 

The  points  should  include  all  the  authorities  on  which  the 
party  intends  to  rely  upon  the  argument  (see  Rule  9,  Fourth 
Dept.,),  which  should  be  cited  from  the  reports  of  the  official 
reporters  if  therein  reported  in  full.     (Gen.  Rule  43.)     Where  a 
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statute  is  cited,  so  much  thereof  as  may  be  deemed  necessary 
to  the  decision  of  the  case  should  be  printed  at  length  on  the 
brief.     (Rule  12,  Second  Dept.) 

The  points  should  be  printed  as  required  by  the  Code  and 
general  rules  of  practice,  and  folioed.     (See  ante,  p.  287.) 


SECTION   VI. 
Serving  and  Filing  Papers  on  Appeal. 

Except  where  the  appeal  is  from  a  non-enumerated  motion 
the  appellant  must  file  in  the  office  of  the  clerk  of  the  Appellate 
Division  a  printed  copy  of  the  record  within  twenty  days  after 
the  appeal  is  taken,  if  no  case  is  required,  or,  if  a  case  is  required, 
within  twenty  days  after  its  settlement,  and  must  also  serve  three 
printed  copies  upon  his  adversary. 

If  the  appeal  is  from  a  non-enumerated  motion,  the  papers 
upon  which  the  appeal  will  be  heard  must  be  filed  with  the  clerk 
within  fifteen  days  after  the  appeal  is  taken.  The  appellant 
must  at  the  same  time  serve  three  copies  upon  his  adversary. 
(Rule  41.)  The  cause  cannot  be  placed  upon  the  calendar  until 
the  record  is  filed  with  the  clerk  of  the  Appellate  Division  unless 
the  court  in  a  special  case  otherwise  directs.     (Code  of  Civil  Pro. 

§  1353.) 

In  the  First  Department  sixteen  copies  of  such  papers  must 
be  filed  with  the  clerk  of  the  Appellate  Division  at  the  time  of 
filing  the  note  of  issue.  (Rules  4  and  5,  First  Dept.)  At  the 
opening  of  the  court  on  each  day  the  counsel  for  the  respective 
parties  in  cases  upon  the  day  calendar  must  deliver  to  the  clerk 
in  his  office  sixteen  copies  of  their  points,  and  before  the  argu- 
ment must  deliver  to  the  opposing  counsel  three  copies  thereof, 
printed  as  required  by  the  General  Rules  of  Practice.  (Rule  6, 
First  Dept.) 

In  the  Second  Department  at  least  ten  days  before  an 
enumerated  cause  is  placed  on  the  day  calendar  the  appellant 
must  file  with  the  clerk  thirteen  printed  copies  and  serve  on  the 
attorney  for  the  respondent  three  printed  copies  of  his  brief  and 
points.     Within  five  days  after  such  service  the  respondent  must 
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file  with  the  clerk  thirteen  printed  copies  and  serve  on  the 
attorney  for  the  appellant  three  printed  copies  of  his  brief  and 
points.  If  the  appellant  desires  to  present  brief  or  points  in 
reply,  he  must  file  with  the  clerk  thirteen  printed  copies  thereof 
and  serve  three  printed  copies  on  the  attorney  for  the  respond- 
ent within  three  days  after  the  receipt  of  the  respondent's  points. 
But  this  rule  does  not  apply  to  appeals  from  orders,  or  appeals 
from  the  Municipal  Court  of  the  city  of  New  York.  In  non- 
enumerated  cases,  thirteen  copies  of  the  appeal  papers  and  points 
must  be  delivered  to  the  clerk  before  the  commencement  of  the 
argument.  On  an  appeal  from  a  judgment  of  the  Municipal 
Court  of  the  city  of  New  York  each  party  must  file  five  copies 
of  any  brief  or  points  which  he  may  desire  to  submit. 

In  the  Third  Department,  in  the  absence  of  any  special  rule 
the  general  rules  of  practice  apply,  and  at  the  beginning  of  the 
argument  of  any  appeal  the  party  whose  duty  it  is  to  furnish  the 
papers  must  deliver  to  the  clerk  thirteen  copies  thereof,  and  each 

,  party  must  deliver  to  the  clerk  thirteen  copies  of  his  briefs  and 
points.  (Gen.  Rule  43.)  The  counsel  who  argue  the  cause 
should  indorse  on  the  papers  their  names  and  places  of  residence. 
(Rule  10,  Third  Dept.) 

In  the  Fourth  Department  within  fifteen  days  after  the  service 
of  the  printed  papers  required  to  be  served  by  General  Rule  41, 
in  enumerated  motions,  the  party  whose  duty  it  is  to  furnish  those 
papers  must  file  with  the  clerk  sixteen  printed  copies  of  the 
papers  and  sixteen  printed  copies  of  his  brief  and  the  points  on 
which  he  intends  to  rely  upon  the  argument,  with  a  reference  to 
all  the  authorities  which  he  intends  to  cite  to  the  court ;  and 
must  at  the  same  time,  serve  on  the  attorney  or  counsel  for  the 
other  party,  three  copies  thereof.  Within  seven  days  thereafter 
the  other  party  must  file  with  the  clerk  sixteen  printed  copies  of 
his  brief  and  points,  with  a  reference  to  all  his  authorities,  and 
serve  upon  the  attorney  or  counsel  for  the  moving  party,  three 

■  printed  copies  thereof.  If  either  party  fails  to  so  serve  and  file 
his  brief  and  points  he  will  not  be  heard  upon  the  argument,  and 
judgment  may  be  entered  against  him  as  upon  default,  on  appli- 
cation to  the  court  on  any  motion  day  upon  three  days'  notice. 
If  the  moving  party  desires  to  serve  an  answering  brief  he  must 
file  with  the  clerk  sixteen  printed  copies  thereof  and  serve  upon 
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his  opponent  three  printed  copies  within  five  days  after  the 
receipt  of  his  opponent's  brief.  He  must  not  include  in  his 
answering  brief  any  matter  which  is  not  in  the  nature  of  an 
answer  to  the  brief  to  which  it  purports  to  reply.  No  supple- 
mental briefs  will  be  allowed  unless  requested  by  the  court.  This 
rule  does  not  apply  to  appeals  from  non-enumerated  motions. 
(Rule  9,  Third  Dept.) 


SECTION    VII. 

Putting  the  Cause  on  the  Calendar  and  Bringing  on 
THE  Argument. 

The  calendar. — At  the  first  term  of  the  Appellate  Division 
of  the  Supreme  Court  in  each  department,  and  at  such  other 
times  as  the  court  shall  from  time  to  time  direct,  the  clerk  makes 
up  a  calendar  of  pending  and  undisposed-of  causes.  Appeals  are 
placed  upon  this  calendar  according  to  the  date  of  the  service  of 
the  notice  of  appeal ;  and  all  subsequent  enumerated  appeals  in 
the  same  cause  are  placed  on  the  calendar  as  of  the  date  of  the 
first  appeal ;  and  other  cases  as  of  the  time  when  the  question  to 
be  reviewed  arose.  Appeals  in  non-enumerated  motions  are 
placed  upon  a  separate  calendar.  Cases  entitled  to  preference 
are  placed  separately  on  the  calendar.  Passed  causes  are  placed 
at  the  foot  of  the  calendar.  If  a  cause  is  twice  passed  the  clerk 
enters  an  order  of  course  dismissing  the  appeal  or  the  proceed- 
ings or  denying  the  motion  for  a  new  trial.     (General  Rule  39.) 

The  clerk  of  the  Appellate  Division  of  the  First  Department 
makes  up  a  calendar  of  enumerated  cases  for  each  term  of  the 
court,  consisting  of  the  enumerated  cases  upon  the  calendar  of 
the  preceding  term  undisposed  of  which  have  not  been  passed 
twice  upon  any  of  the  previous  calendars  of  the  court  and  the 
new  cases  which  have  been  noticed. 

In  the  Second  Department  a  calendar  is  made  up  for  the 
January  term ;  and  calendars  for  subsequent  terms  during  the 
year  are  made  up  by  adding  to  the  calendar  of  the  previous  term 
all  new  appeals  in  regular  order  according  to  the  date  of  the 
appeal,  where  counsel  have  complied  with  the  requirements  of 
the  rules. 
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In  the  Third  Department,  a  cause  passed  without  being 
reserved,  or  put  over  by  consent  of  the  court,  is  entered  on  all 
subsequent  calendars  as  of  the  date  when  passed,  and  the  party 
placing  it  on  the  calendar  for  a  subsequent  term  is  required  to 
s'ate  in  the  note  of  issue  the  date  when  it  was  passed. 

When  a  new  calendar  is  ordered  by  the  court  in  the  Fourth 
Department,  the  clerk  places  thereon  all  gases  which  remain 
undisposed  of  on  the  former  calendar  and  all  other  cases  in 
which  notes  of  issue  have  been  filed  in  his  office.  If  a  case 
has  been  passed  it  goes  upon  the  calendar  as  of  the.time  when 
it  was  passed,  and  the  fact  that  it  was  passed  is  stated  in  the 
calendar. 

No  case  will  be  placed  upon  the  calendar  unless  the  papers 
prescribed  by  Rule  41  have  been  filed  with  the  clerk. 

Hearing  of  appeals  from  orders. — In  the  absence  of  any 
special  rule  of  an  Appellate  Division,  non-enumerated  motions 
and  appeals  from  orders  are  heard  on  the  first  day  of  each  term 
and  on  the  Friday  of  each  subsequent  week  immediately  after 
the  opening  of  the  court  on  those  days.     (General  Rule  44 ) 

In  the  First  Department  the  first,  second  and  third  Fridays 
of  each  term  and  such  days  as  shall  be  designated  for  hearing 
appeals  from  orders  in  the  months  of  July,  August  or  Septem- 
ber are  motion  days.  (Rule  2,  First  Dept.)  Appeals  from  orders 
will  be  heard  only  upon  motion  days,  the  calendar  of  which  will 
be  taken  up  immediately  after  the  disposition  of  the  motion 
calendar.  (Rule  3,  First  Dept.)  Appeals  from  orders  may  be 
noticed  for  argument  on  any  motion  day.  (Rule  4,  First 
Dept.) 

In  the  Second  Department  appeals  from  orders,  heard  as 
non-enumerated  motions,  are  placed  upon  a  separate  calendar 
and  called  upon  the  first  day  of  the  term.  (Rule  i,  Second 
Dept.)  Appeals  from  orders  will  also  be  heard  on  the  third 
Monday  of  each  month  in  which  the  terms  of  court  are  appointed 
to  be  held,  and  notices  of  argument  may  be  given  for  such  day, 
and  the  calendar  for  such  day  will  consist  of  causes  not  called  on 
the  first  Monday,  and  other  causes  in  which  the  appeal  papers 
and  affidavit  of  service  thereof  have  been  filed  with  the  clerk,  as 
required  by  section  1353  of  the  Code  and  the  general  rules  of 
practice.     (Rule  3.) 
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In  the  Third  Department  appeals  from  orders  to  be  heard 
as  non-enumerated  motions,  may,  after  papers  have  been  filed 
and  served  in  compliance  with  general  Rule  41,  be  noticed  for 
argument  for  any  motion  day,  and  be  placed  upon  the  non- 
enumerated  calendar,  upon  the  attorney  or  party  intending  to 
move  such  appeal  for  argument  filing  with  the  clerk  a  note  of 
issue  specifying  the  date  of  the  service  of  the  notice  of  appeal, 
and  stating  that  the  case  is  to  be  put  upon  the  non-enumerated 
calendar.  Such  appeals  and  also  motions  will  be  heard  at  the 
opening  of  the  court  or  upon  any  succeeding  Friday  during  the 
term,  (Rule  i,  Third  Dept.)  If  all  non-enumerated  motions 
and  appeals  from  orders  which  are  ready  for  hearing  on  the  first 
day  of  the  term  are  not  heard  upon  that  day,  the  hearing  of 
them  will  be  continued  from  day  to  day  until  they  are  all  dis- 
posed of  before  the  general  calendar  will  be  taken  up  unless 
otherwise  ordered  by  the  court.     (Rule  2,  Third  Dept.) 

In  the  Fourth  Department  no  appeal  from  an  order  will  be 
heard  unless  it  is  placed  on  the  non-enumerated  calendar.  The 
attorney  or  party  intending  to  move  such  appeal  for  argument 
must,  at  least  eight  days  before  the  time  of  making  up  the  calen- 
dar, file  with  the  clerk  a  note  of  issue,  specifying  the  date 
of  the  service  of  the  notice  of  appeal  and  stating  that  the 
case  is  to  be  put  on  the  non-enumerated  calendar.  (Rule  i, 
j  Fourth  Dept.)  If  all  non-enumerated  motions  and  appeals  from 
,  orders  which  are  ready  for  hearing  on  the  first  day  of  the 
'  term  are  not  heard  upon  that  day,  the  hearing  of  them  will  be 
continued  from  day  to  day  until  they  are  all  disposed  of,  before 
the  general  calendar  is  taken  up,  unless  otherwise  ordered  by 
the  court.     (Rule  13,  Fourth  Dept.) 

The  note  of  issue. — Notes  of  issue  must  be  filed  eight 
days  before  the  commencement  of  the  court  at  which  the  cause 
may  be  noticed.  (Gen.  Rule  39.)  The  note  of  issue  should 
state  the  date  of  service  of  the  notice  of  appeal,  and  if  the 
appeal  is  from  an  order  to  be  heard  as  a  motion,  should  state 
that  the  case  is  to  be  put  upon  the  non-enumerated  calendar. 
In  the  First  Department  the  party  filing  the  note  of  issue  with 
the  clerk  must  also  file  sixteen  copies  of  the  papers  upon  which 
the  appeal  is  to  be  heard,    printed  as  required    by    the    General 
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Rules  of  Practice,  with  an  affidavit  showing  the  service  of  three 
printed  copies  thereof  upon  the  attorney  for  the  respondent 
together  with  the  notice  of  argument  of  the  case  or  notice  of 
motion,  with  admission  or  proof  of  service.  (See  Rales  4  and  5, 
First  Dept.) 

A  party  who  desires  to  have  a  cause  heard  as  a  preferred 
cause,  must  in  his  note  of  issue,  state  his  claim  for  preference, 
as  provided  in  section  793  of  the  Code  ;  or  if  an  order  has  been 
made  under  that  section  giving  the  cause  a  preference,  the  note 
of  issue  must  be  accompanied  with  a  copy  of  such  order.  (Rule 
8,  Second  Dept.;  Rule  3,  Third  Dept.;  Rule  2,  Fourth  Dept.) 

Appeals  to  the  Appellate  Division  of  the  Second  Depart- 
ment from  judgments  of  the  Municipal  Court  of  the  city  of  New 
York  are  heard  on  the  second  Friday  of  each  term.  Upon  the 
filing  of  any  return  of  a  justice  of  the  Municipal  Court,  or 
upon  a  note  of  issue  filed  by  either  party,  at  least  three  days 
before  the  day  for  hearing  said  appeals,  it  is  the  duty  of  the 
clerk  to  put  the  appeal  upon  the  special  calendar  made  up  of 
such  appeals. 

The  notice  of  argument. — The  appeal  is  brought  to  a 
hearing  by  a  notice  of  argument  served  at  least  eight  days  prior 
to  the  commencement  of  the  term  or  the  day  designated  for  the 
hearing  of  the  appeal,  or  sixteen  days  where  the  service  is  by 
mail. 

Day  calendar. — In  the  First  Department  the  clerk  at  four 
o'clock  each  day  makes  up  a  calendar  of  fifteen  enumerated 
cases  for  the  next  day. 

In  the  Second  Department  the  day  calendar  for  the  first  and 
third  Mondays  of  the  term  consists  of  non-enumerated  causes 
only,  and  the  hearing  of  such  causes  will  continue  from  day  to 
day  until  completed.  For  other  days  the  day  calendar  consists 
of  twelve  cases  taken  from  the  general  calendar  in  their  numer- 
ical order. 

In  the  Third  Department  the  clerk  at  one  o'clock  prepares  the 
day  calendar  for  the  next  day  by  placing  thereon  such  number  of 
causes  as  the  court  directs,  including  those  undisposed  of  on  the 
then  day  calendar,  taken  from  the  general  calendar  in  their  order. 
Causes  not  disposed  of  on  any  day  are  placed  at  the  head  of  the 
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calendar  until  disposed  of.  No  cause  v/ill  be  placed  upon  the 
day  calendar  unless  written  notice  is  served  upon  the  clerk  at  or 
after  the  commencement  of  the  term  by  the  attorney  on  one  side 
or  the  other  that  such  cause  is  intended  to  be  moved  when  called 
in  its  regular  order,  or  unless  it  has  been  reserved  for  that  day 
with  the  consent  of  the  court,  and  by  stipulation  filed  with  the 
clerk.  Any  cause  not  placed  on  the  day  calendar  will  be  regarded 
as  passed  for  the  term  unless  put  over  or  reserved. 

In  the  Fourth  Department  the  clerk  at  three  o'clock  of  each 
day  prepares  the  day  calendar  for  the  next  day,  consisting  of  ten 
cases,  or  such  number  as  the  court  may  direct,  including  those 
undisposed  of  on  the  other  day  calendar.  The.se  are  taken  from 
the  general  calendar  in  their  order  subject  to  any  priority  of 
appeals  in  criminal  cases.  Cases  not  disposed  of  on  any  day  are 
placed  at  the  head  of  the  calendar  for  the  next  day  until  disposed 
of.  No  case  will  be  put  on  the  day  calendar  unless  it  has  been 
reserved  for  that  day  by  stipulation  filed  with  the  clerk,  or  unless 
written  notice  is  served  upon  the  clerk  at  or  after  the  commence- 
ment of  the  term  by  the  attorney  on  the  one  side  or  the  other 
that  such  a  case  is  intended  to  be  moved  when  called  in  its  regu- 
lar order.  Any  case  not  placed  on  the  day  calendar  in  its  order 
will  be  regarded  as  passed  for  the  term  unless  reserved  or  put 
over  with  the  consent  of  the  court. 

Reserving  causes,  etc. — In  the  First  Department,  at  any 
time  before  three  o'clock  of  the  day  preceding  the  day  upon 
which  a  non-enumerated  case  has  been  noticed  for  argument  or  to 
which  the  hearing  thereof  has  been  adjourned,  the  respective 
counsel  may  file  a  written  consent  with  the  clerk  that  the  case 
may  be  set  down  for  a  subsequent  motion  day,  and  the  cases  set 
down  will  be  added  to  the  calendar  of'that  day  at  the  foot  of  the 
cases  remaining  thereon  undisposed  of  without  further  notice. 
An  enumerated  case  oii  the  day  calendar  will  not  be  reserved  or 
postponed  except  by  order  of  the  court  upon  special  cause  shown. 
At  any  time  after  the  filing  of  a  note  of  issue  in  an  enumerated 
cause,  and  before  it  has  been  placed  upon  the  day  calendar,  a 
written  consent,  signed  by  the  attorneys  or  counsel  who  are  to 
argue  the  case,  that  the  appeal  be  set  down  for  any  future  day  of 
the  term  prior  to  the  third    Thursday  thereof,  may  be  filed  with 
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the  clerk  ;  and  such  case  shall  be  placed  on  the  day  calendar  for 
such  day  at  the  end  of  the  cases  remainingthereon  undisposed  of 
in  the  order  in  which  they  have  been  set  down,  provided  that  no 
more  than  fifteen  cases  can  be  placed  on  any  day  calendar,  and 
provided  that  such  cases  would  have  been  reached  on  the  general 
calendar  if  not  so  set  down. 

In  the  Second  Department  an  appeal  passed  during  any  term 
may  be  brought  on  for  argument  on  any  day  during  a  subsequent 
term  upon  stipulation,  or  upon  four  days'  notice  to  the  opposing 
party  and  on  filing  with  the  clerk  such  stipulation  or  proof  of 
service  of  such  notice,  the  clerk  will  cause  the  appeal  to  be  placed 
upon  the  day  calendar  of  the  day  named  in  such  notice  or  stipu- 
lation. In  the  Second  Department  causes  can  be  reserved  by  con- 
sent for  a  day  subsequent  to  the  time  when  they  would  be  reached 
in  their  order  only  when  a  stipulation  to  that  effect  is  filed  with 
the  clerk  before  the  day  calendar  is  made  up. 

,  In  the  Third  Department  a  cause  may  be  reserved  for  a 
specified  day,  with  the  consent  of  the  court,  by  a  stipulation  filed 
with  the  clerk. 

In  the  Fourth  Department  no  reservation  will  be  made  of 
any  of  the  first  eight  causes  upon  the  general  calendar,  unless  on 
account  of  sickness,  or  an  engagement  of  counsel  elsewhere  in  the 
actual  trial  or  argument  of  another  case  in  a  court  of  record  com- 
menced before  the  term  of  the  Appellate  Division,  or  other  in- 
evitable necessity  be  shown  by  affidavit.  Other  cases  may  be 
reserved  upon  reasonable  cause  shown,  or  by  stipulation  of 
parties,  filed  with  the  clerk,  but  no  cause  can  be  so  reserved  by 
stipulation  after  it  has  been  placed  on  the  day  calendar.  Cases 
reserved  for  a  day  certain  by  stipulation,  when  in  order  to  be 
called,  have  priority  among  themselves  according  to  their 
number  on  the  calendar,  and  follow  next  in  order  the  undisposed- 
of  cases  on  the  calendar  for  the  day  previous.  Defaults  may  be 
taken  in  them,  and  they  will,  if  passed,  be  put  on  future  calen- 
dars as  if  passed  in  the  regular  call. 

Exchange  of  causes. — In  the  Third  and  Fourth  Departments 
no  exchange  of  causes  will  be  allowed  unless  both  cases  are 
ready  for  argument,  and  counsel  intend  to  argue  them  at  the 
same  term  at  which  the  exchange  is  made,  and  when  causes  are 
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exchanged  each  must  occupy  the  proper  position  of  the  other  in  '• 
date,  on  the  same  and  every  other  subsequent  calendar,  until 
heard.  A  preferred  cause  exchanged  for  one  not  preferred,  or 
set  down  for  a  particular  day,  will  lose  its  preference;  and  no  case 
will  be  called  more  than  once  during  the  same  term,  unless  it  has 
been  reserved  or  postponed  with  the  consent  of  the  court. 

SECTION  VIII. 
Proceedings  on  the  Part  of  the  Respondent. 

Where  the  appellant  has  served  his  proposed  case  within 
the  time  limited  therefor,  the  respondent  should  prepare  and 
serve  his  amendments  thereto,  and  at  the  time  and  place  fixed 
by  the  notice  of  settlement  should  attend  before  the  judge  or 
1  referee  and  see  to  it  that  everything  necessary  to  the  support  of 
'the  judgment  or  order  appealed  from  is  inserted  in  the  case. 
(See  ante,  p.  265.) 

If  the  appellant  fails  to  file  and  serve  the  return  within  the 
I  time  allowed  therefor  the  respondent  should  move  on  three 
'  days'  notice,  on  any  motion  day,  for  an  order  dismissing  the 
appeal.  (See  Rule  41.)  If  the  appeal  is  dismissed,  the  effect 
of  the  dismissal  is  to  take  the  case  and  parties  out  of  court,  and 
to  debar  the  appellant  from  serving  a  second  notice  of  appeal  to- 
gether with  a  proposed  case,  without  leave  of  court  first 
obtained.     {^Sperling  v.  Boll,  26  App.  Div.  64.) 

If  the  appellant  has  duly  filed  the  return  and  served  three 
printed  copies  thereof  upon  the  attorney  for  the  respondent  as 
required  by  the  general  rules  of  practice,  the  latter  should  pre- 
pare for  the  argument  by  printing  his  brief  and  points,  and  may 
serve  a  notice  of  argument  upon  the  attorney  for  the  appellant. 
If  the  appeal  is  pending  in  the  First  Department  and  has  been 
noticed  for  argument  by  the  respondent,  and  the  appellant  has 
failed  to  file  sixteen  printed  copies  of  the  papers  upon  which  the 
appeal  is  to  be  heard  eight  days  before  the  day  for  which  the 
appeal  is  noticed,  the  respondent  may  move,  upon  affidavit  and 
upon  four  days'  notice  of  motion,  that  the  appeal  be  dismissed 
or  that  judgment  be  rendered  in  his  favor.  (Rules  4  and  5^ 
First  Dept.) 
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If  the  cause  is  on  the  enumerated  calendar  of  the  Appellate 
Division  of  the  Second  Department  and  the  appellant  has  filed 
with  the  clerk  thirteen  printed  copies  and  served  on  the  attorney 
for  the  respondent  three  printed  copies  of  his  brief  and  points, 
the  latter  within  five  days  after  such  service  must  file  with  the 
clerk  thirteen  printed  copies  and  serve  on  the  attorney  for  the 
appellant  three  printed  copies  of  his  brief  and  points.  But  this 
rule  does  not  apply  to. appeals  from  orders  or  appeals  from  the 
Municipal  Court  of  the  city  of  New  York. 

If  the  appeal  is  pending  in  the  Fourth  Department,  the  re- 
spondent, within  seven  days  after  the  other  party  has  filed  and 
served  his  brief  and  points,  must  file  with  the  clerk  sixteen 
printed  copies  of  his  brief  and  points  and  serve  three  printed 
copies  on  the  attorney  or  counsel  for  the  appellant.  If  the 
appellant  has  failed  to  file  and  serve  his  brief  and  points  within 
the  time  limited  the  respondent  may  move  the  court  on  any 
motion  day  upon  three  days'  notice  for  judgment  against  the 
appellant  as  upon  a  default.      (Rule  9,  Fourth  Dept.) 

If  any  ground  exists  for  a  motion  to  dismiss  the  appeal  a 
motion  should  be  made  in  the  Appellate  Division  for  an  order  of 
dismissal.  This  motion  should  be  on  notice  to  the  adverse  party 
and  may  be  noticed  for  any  motion  day,  though  prudence  re- 
quires that  it  should  be  made  at  as  early  date  in  the  term  as 
practicable.  The  right  to  move  may  be  lost  by  laches  {Stevenson 
V.  McNitt,  27  How.  335),  although  the  motion  has  been  granted 
notwithstanding  a  delay  of  five  months.  (See  Waring  v.  Senior, 
48  Hun,  226,  228.)  For  the  purposes  of  a  motion  to  dismiss,  an 
appeal  will  be  regarded  as  pending  where  a  notice  of  appeal  has 
been  duly  served  and  an  undertaking  given,  provided  the  appel- 
lant has  not  abandoned  the  appeal.  {Stevens  v.  Glover,  83  N.  Y. 
611.)  Where  no  undertaking  is  required  to  perfect  the  appeal  it 
will  be  regarded  as  pending  where  the  notice  of  appeal  has  been 
duly  served.  Where  an  undertaking  is  required  to  perfect  the 
appeal,  a  motion  to  dismiss  upon  the  ground  that  it  had  not  been 
filed  cannot  be  made  before  the  time  to  perfect  the  appeal  has 
expired.  {Murray  v.  Hathaway,  26  St.  Rep.  53.)  Except  where 
the  rules  otherwise  provide",  or  the  time  has  been  reduced  by  an 
order  to  show  cause,  the  usual  eight  days'  notice  of  motion 
must  be  given.     {Salters  v.  Sheppard,  11  Week.  Dig.  189.)     The 
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papers  upon  which  the  motion  is  based  should  be  specified  in  the 
notice  of  motion,  as  the  appellant  will  not  be  necessarily  apprised 
by  the  nature  of  the  motion  that  it  is  based  upon  the  record 
although  such  may  be  the  fact.  (See  Browne  v.  Taylor, 6q  N.Y.  627.) 
The  motion  cannot  be  made  at  Special  Term.  (See  Barnum  v.  Seneca 
County  Bank,  6  How.  82;  Harris  v.  Clark,  10  How.  415  ;  People 
V.  Murphy,  i  Daly,  462  ;  Morrison  v.  Morrison,  16  Hun,  507,  51 1.) 
Where  time  is  not  important,  and  the  questions  involved  may 
be  disposed  of  upon  the  regular  argument  of  the  appeal,  a  special 
motion  to  dismiss  the  appeal  may  not  be  advisable.  It  is  only 
where  time  may  be  gained  by  such  course  and  the  right  is  clear, 
that  the  motion  should  be  resorted  to.  (See  Bryant  v.  Thomp- 
son, 36  St.  Rep.  921.)  If  the  appeal  is  effective  for  any  purpose 
it  will  not  be  dismissed  on  motion.  [Seymour  v.  Spring  Forest 
Cemetery  Assn.,  4  App.  Div.  359. ) 


SECTION  IX. 

Proceedwgs  on  the  Hearing  of  the  Appeal. 

Furnishing  papers. — At  the  beginning  of  the  argument  of 
any  appeal,  the  party  whose  duty  it  is  to  furnish  the  papers  must 
deliver  to  the  clerk  thirteen  copies  thereof,  and  each  party  must 
deliver  to  the  tlerk  thirteen  copies  of  his  briefs  and  points,  and 
such  further  copies  of  the  papers  and  briefs  as  the  Appellate 
Division  in  aoy  department  may  in  its  discretion  require.     (Rule 

43.) 

In  the  First  Department  the  appellant  or  moving  party  must 

file  with  the  clerk  of  the  Appellate  Division,  eight  days  before 
the  commencement  of  the  term,  sixteen  copies  of  the  papers 
upon  which  the  appeal  is  to  be  heard  (Rules  4  and  5,  First  Dept.), 
and  at  the  -opening  of  the  court  on  each  day  the  counsel  for  the 
respective  parties  in  cases  upon  the  day  calendar  must  deliver  to 
the  clerk,  in  his  office,  sixteen  copies  of  their  points  and  deliver 
three  copies  to  the  opposing  counsel.     (Rule  6,  First  Dept.) 

In  the  Second  Department,  the  briefs  and  points  of  the  par- 
ties to  an  appeal  upon  the  enumerated  calendar  are  filed  and 
«er  'pd  before  the  cause  is  placed  upon  the  day  calendar  ;  but  in 
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Default. 


cases  on  the  non-enumerated  calendar,  thirteen  copies  of  the 
appeal  papers  and  points  must  be  delivered  to  the  clerk  before 
the  commencement  of  the  argument. 

In  the  Fourth  Department  the  appeal  papers  and  points  are 
filed  and  served  by  the  several  parties  in  advance  of  the  argu- 
ment as  provided  in  Rule  q  of  the  rules  of  that  department. 

In  the  Second,  Third  and  B-Qurth  Departments  the  counsel 
who  argues  the  cause  should  indorse  his  brief  with  his  name  and 
place  of  residence. 

Default. — Judgment  of  reversal  by  default  is  not  allowed. 
Where  the  cause  is  called  in  its  order  on  the  calendar,  if  the 
appellant  fails  to  appear  and  furnish  the  court  with  papers  re- 
quired; and  argue  or  submit  his  cause,  judgment  of  aflSrmance  by 
default  will  be  ordered  on  motion  of  the  respondent.  If  the 
appellant  only  appears  he  may  either  argue  or  submit  the  case. 
If  neither  party  appears  the  case  will  be  passed  and  placed  at 
the  foot  of  the  calendar.  When  any  cause  has  been  twice  passed 
the  clerk  must  enter  an  order  of  course  dismissing  the  appeal. 
The  court  may  upon  motion  vacate  the  order  and  restore  the 
cause.     (Rule  39.) 

Submission  without  argument. — Where  the  respondent 
fails  to  appear  at  the  call  of  the  calendar  the  appellant  may 
either  argue  or  submit  the  case.  (Rule  39.)  And  in  the  first 
department  the  parties  to  a  case  that  has  been  reached  upon  the 
regular  call  of  the  calendar  may,  by  consent,  submit  the  appeal 
by  delivering  to  the  clerk  of  the  court  the  requisite  number  of 
points  printed  as  required  by  the  general  rules  of  practice.  (Rule 
7,  First  Dept.)  In  that  department,  too,  appeals  from  orders 
which  have  been  placed  upon  the  motion  calendar  may  be  sub- 
mitted by  the  parties  with  the  approbation  of  the  court  at  any 
time  during  the  term  upon  delivering  to  and  leaving  with  the 
clerk  the  requisite  number  of  printed  copies  of  the  points.  (Rule 
3,  First  Dept.)  In  the  third  department,  if  both  parties  desire 
to  submit,  they  may  do  so  at  any  time  during  the  term,  by  de- 
livering to  the  clerk  the  cases  and  points  required  by  the  general 
Rule  43,  and  either  party  may  submit  his  points  when  the  case 
is  called  if  the  other  party  desires  to  argue  orally  on  his  part. 
(Rule  8,  Third  Dept.) 
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The  argument, 

The  argument. — The  appellant  is  first  heard  on  the  argu- 
ment. The  general  rules  of  practice  provide  that  not  more  than 
one  counsel  shall  be  heard  on  a  side,  and  then  not  more  than  one 
hour  each,  except  where  the  court  shall  otherwise  order.  On 
appeals  from  orders  and  ©n  non-enumerated  motions,  but  one 
counsel  on  each  side  will  be  heard,  and  not  more  than  thirty 
minutes  each,  unless  the  court  shall  otherwise  order.  But  the 
Appellate  Division  in  any  department  may  make  such  further 
'  or  different  regulations  upon  these  subjects  as  it  may  deem 
proper.  (Rule  47.)  In  the  first  department  on  appeals  from 
orders  which  have  been  placed  upon  the  motion  calendar,  not 
more  than  fifteen  minutes  will  be  allowed  on  each  side,  except 
when  the  court  otherwise  orders.  (Rule  3,  First  Dept.)  In  the 
third  department,  in  actions  for  negligence,  the  argument  of 
counsel  is  limited  to  one-half  hour  for  each  party.  (Rule  12, 
Third  Dept.) 

Procuring  order  transferring  the  cause  to  another 
department. — Where  in  any  case  when  an  appeal  to  the  Appel- 
late Division  of  any  department  comes  on  for  argument,  and  the 
justice  before  whom  the  action  was  tried  or  who  granted  the 
order  appealed  from,  is  a  member  of  such  Appellate  Division, 
the  appellant  is  entitled,  upon  application  to  such  Appellate 
Division,  to  an  order  directing  that  the  appeal  be  sent  to  an  ad- 
joining department  to  be  specified  in  the  order  to  be  there 
heard  and  determined.     (Code  of  Civil  Pro.  §231  ) 

'  The  order  will  be  granted  as  of  course  upon  presenting  to 
the  court  the  fact  entitling  the  appellant  thereto.  The  record 
will  establish  the  necessary  fact,  and  it  would  seem  that  notice 
of  the  motion  is  not  required  as  the  respondent  could  gain  noth- 
ing by  opposing  it. 

The  order  made  upon  this  application  should  be  entered 
with  the  clerk  of  the  Appellate  Division  in  which  it  is  granted, 
and  a  certified  copy  thereof  should  be  filed  with  the  clerk  of  the 
Appellate  Division  in  which  the  appeal  is  ordered  to  be  heard, 
and  the  proceedings  to  place  the  cause  on  the  calendar  of  the 
latter  court  should  be  the  same  as  though  the  appeal  was  in  the 
first  instance  entitled  to  be  heard  therein. 
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SECTION  X. 

Questions  Presented  for  Review  and  Principles  Gov- 
ERNiNG  Their  Determination. 

Where  the  trial  was  before  the  court  or  a  referee. — An 
appeal  from  a  judgment  rendered  upon  the  report  of  a  referee, 
or  upon  the  decision  of  the  court  upon  a  trial  without  a  jury, 
may  be  taken  upon  questions  of  law,  or  upon  the  facts,  or  upon 
both.  (Code  of  Civil  Pro.  §  1346.)  The  questions  of  law  which 
may  be  considered  upon  such  appeal,  are  such  as  arise  upon  ex- 
ceptions duly  taken  to  decisions  made  during  the  progress  of  the 
trial  to  the  admission  or  rejection  of  evidence,  and  upon  excep- 
tions taken  after  the  trial  to  the  conclusions  of  law  embraced  in 
the  report  or  decision,  and  to  findings  of  fact  inserted  therein 
without  evidence  to  sustain  them.  In  addition  to  the  questions 
presented  for  review  by  exceptions  duly  taken,  the  court  may 
consider  and  review  and  correct  any  mistake  or  error  which  may 
have  been  committed  by  the  trial  court  although  no  exception 
was  taken  distinctly  indicating  the  alleged  error.  The  error 
pointed  out  may  be  so  grievous  to  the  appellant,  and  the  in- 
justice done  him  may  be  so  great  if  the  judgment  should  be 
allowed  to  stand,  that  the  judgment  should  be  reversed  although 
there  was  a  failure  to  make  specific  exception  to  the  error  of  the 
court  or  referee.  {Mandeville  v.  Marvin,  30  Hun,  282.)  The 
appellate  court  -will  not,  however,  as  a  general  rule,  examine 
questions  not  duly  raised  by  an  exception.  [Russell  v.  Duflon, 
4  Lans.  399;  Parker  v.  City  of  Cohoes,  lo  Hun,  131;  Underhill  v. 
Nichols,  8  Week.  Dig.  276;  and  see  post,  p.  398.)  And  even 
where  exceptions  have  been  duly  taken,  they  maybe  deemed 
waived  if  neither  noticed  in  counsel's  points,  nor  argued. 
{Sutherland  v.  Rose,  47  Barb.  144.)  But  if  the  error  has  only  in- 
directly been  noticed  in  the  appellant's  points,  and  has  not  been 
alluded  to  on  the  argument,  yet  if  there  is  no  direct  waiver  of 
the  exception,  the  court  may  fed  bound  to  consider  the  question; 
raised  thereby  on  the  decision  of  the  appeal,  and,  if  the  error  so 
presented  is  of  sufificient  importance,  may  reverse.  {Schoon- 
maker  v.  Wolford,  20  Hun,  166.) 
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Where  a  short  decision  has  been  filed  containing  no  separate  statement. 

Where  a  short  decision  has  been  filed  containing  no  sepa- 
rate statement  of  facts  and  conclusions  of  law,  and  no  exception 
is  filed  to  the  decision,  the  appellate  court  will  neither  review  the 
decision  or  any  exceptions  taken  during  the  progress  of  the  trial, 
but  will  merely  affirm  the  judgment.  {^Goldstein  v.  Guedalia,  40 
App.  Div.  451 ;  Thompson  v.  Schwartz,  39  App.  Div.  658  ;  Van 
Vleck  V.  Ballon,  40  App.  Div.  489 ;  Price  v.  Levy,  26  App.  Div. 
620;  Stiefelv.  New  York  Novelty  Co.,  12  App.  Div.  266;  Ottenw. 
Manhattan  R.  Co.,  150  N.  Y.  395,  400.)  Where  an  exception  has 
been  filed  to  such  decision  and  an  appeal  is  taken  from  the  judg- 
ment entered  thereon  upon  a  case  containing  exceptions  the 
Appellate  Division  will  review  all  questions  of  fact  and  of  law, 
and  may  either  modify  or  affirm  the  judgment  or  order  appealed 
from,  award  a  new  trial,  or  grant  to  either  party  the  judgment 
which  the  facts  warrant.  (Code  of  Civil  Pro.  §  1022  ;  Harding 
V.  Elliott,  Qi  Hun,  502.)  But  if  the  decision  filed  does  not  dis- 
close how  the  questions  of  law  and  fact  were  decided,  the  Appel- 
late Division  will  not  make  the  decision  that  should  have  been 
made  below,  but  will  vacate  the  judgment  entered,  and  remand 
the  case  to  the  Special  Term  or  referee  for  a  decision  in  accord- 
ance with  Section  1022  of  the  Code.  {Shaffer  v.  Martin,  20 
App.  Div.  304.) 

Where  the  decision  or  report  states  separately  the  facts  found 
and  the  conclusions  of  law,  and  the  case  as  settled  contains  no 
exceptions,  either  to  the  final  decision  or  to  any  question  of  law 
decided  during  the  trial,  there  is  nothing  for  the  appellate  court 
to  review.  {Dainese  v.  Allen,  4  Jones  &  Sp.  98  ;  45  How.  430 ;  15 
Abb.  N.  S.  363.)  If  no  exception  was  taken  to  such  decision  an 
appeal  from  the  judgment  brings  up  for  review  only  the  rulings 
to  which  exceptions  were  taken  on  the  trial,  and  if  no  error  is 
found  in  these  rulings  the  judgment  will  be  affirmed.  {Lanier  v. 
Hoadley,  42  App.  Div.  6 ;  Dainese  v.  Allen,  4  Jones  &  Sp.  98.)  If 
the  rulings  are  found  to  be  erroneous,  and  the  error  is  of  suffi- 
cient importance  to  warrant  it,  the  judgment  will  be  reversed  and 
a  new  trial  ordered.  [Parker  v.  City  of  Cohoes,  10  Hun,  531.) 
If  exceptions  have  been  filed  to  the  conclusions  of  law  the  appel- 
late cf>urt  may  review  the  questions  so  presented  although  the 
case  does  not  contain  any  of  the  evidence.  On  such  an  appeal 
the  question  is,  has  the  court  or  referee  drawn  the  correct  legal 
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conclusions  from  the  facts  found  ?  {Frost  v.  Smith,  7  Bosw.  108.) 
It  will  be  assumed  that  the  findings  of  fact  contained  in  the 
record  were  fully  supported  by  the  evidence  given,  and  that  no 
evidence  was  given  from  which  other  facts  should  have  been 
found.  {Clute  v.  Emerich,  26  Hun,  10  ;  Beard  v.  Sinnott,  3  Jones 
&  Sp.  51.)  If  no  error  was  committed  in  the  conclusions  of  law 
from  the  facts  found,  the  judgment  will  be  affirmed.  (Schuyler 
V.  PhcEnix  Ins.  Co.,  56  Hun,  493.) 

A  finding  of  fact  without  evidence  to  support  it  has  always 
been  regarded  as  a  ruling  upon  a  question  of  law,  and,  if  excepted 
to,  presents  a  legal  question  for  review.  It  is  not  necessary  to 
such  review  that  the  case  should  show  affirmatively  that  it  con- 
tains all  the  evidence.  (Halpin  v.Phcenix  Ins.  Co.,  118  N.Y.  165. 
But  a  finding  upon  conflicting  testimony  is  a  ruling  upon  a  ques- 
tion of  fact ;  and  as  no  exception  to  such  ruling  is  permitted 
under  the  present  practice,  an  appellate  court  will  not  review  such 
rulings  unless  the  respondent  has  been  warned  of  an  intention  to 
present  them  for  review  by  a  certificate  in  the  case  that  it  con- 
tains all  the  evidence.  Without  such  certificate  the  facts  are  not 
before  the  appellate  court  for  review,  and  the  only  questions  that 
it  can  properly  consider  are  those  of  law.  (Id.;  Aldridge  v. 
Aldridge,  120  N.  Y.  614 ;  Porter  v.  Smith,  35  Hun,  1 18 ;  107  N.Y. 
531  ;  Spence  v.  Chambers,  39  Hun,  193;  Davis  Sewing  Mach.  Co. 
v.  Best,  50  Hun,  76 ;  Wellington  v.  Continental  C.  I.  Co.,  52  Hun, 
408;  Murphy  V.  Board  of  Education,  53  Hun,  171.)  This  is  not 
a  rule  of  the  Code  but  of  the  courts,  and  is  now  so  firmly 
established  that  a  respondent  may  properly  rely  upon  it.     (Id.) 

The  Appellate  Division  has  jurisdiction  to  review  upon  the 
facts  as  well  as  the  law,  and  while  it  is  impossible  to  lay  down 
any  fixed  rule  that  will  in  all  cases  define  the  scope  of  the  review, 
there  are  certain  general  principles  which  the  courts  will  observe 
and  follow. 

Upon  appeal  upon  the  facts  from  the  Judgment  entered  upon 
the  decision  of  the  court  or  the  report  of  a  referee  the  Appellate 
Division  has  power  to  pass  upon  the  weight  of.  conflicting  evi- 
dence, and  if  it  finds  that  the  result  reached  in  the  court  below 
was  not  in  accordance  with  the  truth,  to  reverse  the  judgment 
and  direct  a  new  trial.  [Parsons  v.  Brown,  5  Hun,  112  ;  Finch  v. 
Parker.  49  N.  Y.  i,  8;  Shepherd  v.  Hill,  6  Lans.   387;  Grocers" 
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As  a  general  rule,  the  findings  of  fact  of  a  court  or  referee  will  not  be  reversed. 

Bank  V.  Penfield,  7  Hun,  279,  284 ;  Metropolitan  Gas  Li^ht  Co.  v. 
Mayor,  9  Hun,  706  ;  Betsinger  v.  Chapman,  24  Hun,  15,. .'6;  Mar- 
den  V.  Dorthy,  12  App.  Div.  176.)  But  the  appellate  courL  will 
not  in  a  doubtful  case  depending  upon  conflicting  evidence  assume 
the  place  of  the  referee  and  determine  from  the  mere  reading 
of  the  evidence  who  has  told  the  truth,  or  is  best  entitled 
to  credit.  It  will  not  regard  a  referee  appointed  to  try  the  issues 
as  simply  a  referee  authorized  to  report  the  testimory  to  the 
appellate  court,  but  will  give  due  consideration  to  his  superior 
opportunities  from  seeing  and  hearing  the  witnesses  of  determin- 
ing where  the  truth  lies.  (Roosa  v.  Smith,  17  Hun,  138.)  As  ;i 
general  rule  the  findings  of  fact  of  a  court  or  referee  when  based 
upon  conflicting  evidence  will  not  be  reversed  or  overruled. 
{Russell  V.  Burton,  66  Barb.  539,  542;  Rowland  v.  Rowland,  40 
App.  Div,  607  ;  Wright  v.  Saunders,  65  Barb.  214  ;  Miller  v.  Ins. 
Co.  of  North  America,  i  Abb.  N.  C.  470 ;  Liebetrut  v.  Gaskin,  35 
App.  626;  White  V.  Turner,  i  Hun,  623;  Irlbacker  v.  Roth,  25 
App.  Div.  290 ;  Brown  v.  Britton,  41  App.  Div.  57,  62 ;  Clark  v. 
Donaldson,  49  How,  63 ;  Merchant  v.  Belding,  Id.  344 ;  BcUl  v. 
Loomis,  29  N.  Y.  412  ;  Stafford  v.  Leamy,  43  How.  40 ;  2  Jones 

6  Sp.  269 ;  Justice  v.  Lang,  7  Jones  &  Sp.  283 ;  Foote  v.  Roberts, 

7  Rob.  294;  Graham  v.' Meyer,  33  Hun,  489,  493.)  But  while 
proper  allowance  will  be  made  in  reviewing  the  facts  for  the 
judgment  of  the  trial  court  who  saw  and  heard  the  witnesses  te.s- 
tify  while  upon  the  stand,  this  is  not  entirely  controlling,  and  the 
appellate  court  must  assume  the  responsibility  of  examining  the 
whole  case  and  determine  from  the  evidence  where  the  truth 
lies.  In  such  case  the  rule  that  where  there  is  conflicting  evi- 
dence or  any  evidence  to  sustain  the  finding  of  the  trial  court  it 
is  erroi  for  the  appellate  court  to  reverse  has  no  application. 
(^Godfrey  v.  Moser,  66  N.  Y.  250  ;  Moran  v.  McLarty,  75  N.  Y. 
25  ;  Bairdv.  Mayor,  etc.,  of  N.  Y.,  96  N.  Y.  567;  Marden  v. 
Dorthy,  12  App.  Div.  176.)  Where  such  a  review  is  proper  it  is 
the  duty  of  the  appellate  court  to  pass  upon  the  facts  from  the 
evidence;  and  in  this  respect  the  duty  is  different  from  what  it 
is  in  reviewing  a  judgment  entered  upon  the  verdict  of  a  jury. 
In  the  latter  case  the  right  of  reviewing  the  facts  is  not  conferred, 
and  to  reverse  upon  the  facts  there  must  be  an  absence  of  any 
evidence  to  sustain  the  verdict,     (Id.)     In  reviewing  the  facts. 
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the  Appellate  Division  is  not  warranted  in  reversing  upon  the 
sole  ground  that,  in  its  opinion,  the  trial  court  should  have  reached 
a  different  conclusion  upon  conflicting  evidence.  To  justify  a 
reversal  it  must  appear  that  the  findings  were  against  the  weight 
of  evidence,  or  that  the  proofs  so  clearly  predominated  in  favor 
of  the  contrary  result  that  it  can  be  said  with  reasonable  cer- 
Tuinty  that  the.  trial  court  erred  in  its  conclusion.  {Aldridge\. 
Aldridge,  120  N.  Y.  614;  Stokes  v.  Stokes,  155  N.  Y.  561,  590; 
Heller  v.  Cohen,  1 54  N.  Y.  299 ;  Baird  v.  Mayor,  etc.,  of  N.  Y , 
96  N.  Y.  567 ;  Burton  Co.  v.  Cowan,  80  Hun,  392  ;  150  N.  Y.  598; 
Cook  v.  //.  F.  E.  R.  R.  Co.,  144  N.  Y.  115  ;  Sayles  v.  De  Graff, 
■32  Hun,  73;  Hicks  v.  Magoun,  138  App.  Div.  573  ;  Lowery  v. 
Erskifte,  113  N.  Y.  52,  55;  Devlin  v.  Greenwich  Savings  Bank, 
125  N.  Y.  756;  Foster  v.  Bookwalter,  152  N.  Y.  166;  Barnard 
V.  Gantz,  140  N.  Y.  249,  253;  Harden  v.  Dorthy,  12  App.  Div. 
176;  Carey  v.  Smith,  5  App.  Div.  505.) 

The  deference  accorded  to  the  judgment  of  the  referee  or 
trial  judge  in  cases  of  serious  doubt  upon  conflicting  evidence  is 
not  always  accorded  where  the  finding  is  based  upon  written  evi- 
dence, which  has  the  same  aspect  in  every  court.  (Bigler  v. 
Bonus,  56  N.  Y.  (?54.)  But  the  courts  have  held  that  where  a 
question  of  fact  arises  from  inferences  from  written  documents, 
and  not  from  the  conflicting  statements  of  witnesses,  the  same 
rule  applies  to  its  determination  by  the  trial  court  that  applies  to 
other  questions  of  fact,  and  that  is,  that  the  Appellate  Division 
is  not  justified  in  reversing  the  determination  of  the  trial  court 
unless  it  affirmatively  appears  that  the  trial  court  erred  in  its 
decision.  iDeuterman  v.  Gainsborg,  9  App.  Div.  151  ;  Clark  v 
Durland,  35  App.  Div.  312.  See  Wyandanch  Club  v.  Davis,  H 
App.  Div.  598,  602.) 

The  fact  that  a  referee  has  exercised  unwisely  his  discre. 
tionary  power  in  awarding  costs  is  not  a  sufficient  reason  for 
reversing  a  judgment  on  appeal.  {Brown  v.  Britton,  41  App. 
Div.  57.) 

Where  the  trial  was  by  jury. — Where  the  appeal  is  from 
a  judgment  entered  upon  a  verdict  of  a  jury  the  review  is  limited 
to  questions  of  law  and  no  questions  of  fact  can  be  considered. 
(Code  of  Civil  Pro.  %  1346;  Boos  v.  World  Mtit.  Life  Ins.  Co.,  64 
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N.  Y.  236;  Schlesinger  v.  Columbian  Fire  Ins.  Co.,  37  App.  Div. 
S31;  Willis  V.  Weaver,  58  N.  Y.  681  ;  Edmonston  v.  Edmonston, 
13  Hun,  133,  135;  Bostwick  v.  Barlow,  14  Hun,  177;  Ward  v. 
Central  Park,  etc.,  R  R.  Co.,  2  Sweeny,  701  ;  Wagner  v.  Jones, 
7  Daly,  375  ;  Fitzpatrick  v.  Woodruff,  15  Jones  &  Sp.  436  ;  Rogers 
V.  King,  66  Barb.  495  ;  Stevens  v.  Schroeder,  40  App.  Div.  S90.) 
To  bring  up  the  facts  for  review,  tliere  must  be  an  order  made 
upon  a  motion  for  a  new  trial,  and  an  appeal  must  be  taken  from 
the  order.  (Id.)  An  exception  to  a  denial  of  a  motion  upon 
the  minutes  for  a  new  trial  is  unavailing.  {_Boos  v.  Mut.  Life  Ins. 
Co.,  64  N.  Y.  236,  242  ;  Meysr  v.  Suburban  Home  Co.,  25  Misc. 
686;  Dart  V.  Gillies,  14  Jones  &  Sp.  560:  Howard  v.  Hayes,  15 
Id.  85.) 

Upon  the  appeal  from  the  judgment  there  can  be  no  ques- 
tion raised  and  determined  as  to  the  insufficiency  of  evidence,  or 
of  the  verdict  being  against  the  weight  of  evidence.  {Stevens  v. 
Schroeder,  40  App.  Div.  590;  Bennett  v.  Matthews,  65  Barb.  410.) 
It  is  the  exceptions  which  are  for  review.  If  no  exceptions  were 
taken  upon  the  trial  and  the  record  is  unimpeached,  the  judgment 
must  necessarily  be  affirmed.  {Rubenfeld  v.  Rabiner,  33  App. 
Div.  374.) 

Where  questions  of  law  have  been  raised  upon  the  trial  by 
exceptions  to  rulings  upon  the  admission  or  rejection  of  evidence, 
or  to  the  charge  to  the  jury,  or  to  a  refusal  to  charge  as  requested, 
or  to  the  improper  submission  of  questions  of  fact  to  the  jury, 
or  to  a  refusal  to  submit  questions  of  fact  to  the  jury,  the 
principles  governing  their  determination  will  be  substantially  the 
same  as  on  an  appeal  to  the  Court  of  Appeals  and  need  not  be 
separately  considered.     (See  ante,  p.  341.) 

Where  a  question  of  fact  has  been  submitted  to  the  jury 
without  objection  the  objection  cannot  be  taken  for  the  first 
time  upon  appeal.  {Parker  v.  Mott,  43  App.  Div.  338  ;  Carroll 
V.  Home  Ins.  Co.,  51  App.  Div.  149.)  A  charge  to  the  jury,  not 
excepted  to  upon  the  trial,  cannot  be  attacked  for  the  first  time 
on  appeal.  {Hard  v.  Densmore,  40  App.  Div.  62 1 .)  But  this  rule  is 
subject  to  the  qualification,  that  if  a  case  is  presented  by  the 
court  to  the  jury  upon  an  erroneous  theory,  the  question  may  be 
reviewed  by  the  Appellate  Division  although  no  exception  is 
taken.      {Vorce  v.   Oppenheim,  IJ  App.    Div.  69;    Wkittaker    v. 
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D.  &  H.  Canal  Co.,  49  Hun,  400  ;  Gillett  v.  Trustees  of  Kinder- 
hook,  "jj  Hun,  604;  Leach  v.  Williams,  12  App.  Div.  173 ;  Jacobs 
V.  Sire,  4  Misc.  398.) 

An  objection  that  the  recovery  was  had  upon  a  ground  not 
alleged  in  the  complaint  is  not  available  on  appeal  where  the 
defendant  made  no  objection  upon  the  trial  that  the  evidence 
given  was  not  within  the  pleadings,  and  neither  by  request  to 
charge,  or  by  exception  to  the  charge  as  made,  called  the 
attention  of  the  court  to  the  error  claimed.  {Currier  v. 
Henderson,  85  Hun,  300;  and  see  Brady  v.  Nally,  151  N.  Y. 
258;  Frear  v.  Sweet,  118  N.  Y.  454.)  The  court  will  not 
review  in  the  absence  of  an  exception  where  the  objection,  if 
taken  at  the  trial,  could  have  been  obviated.  (Id.)  But  where 
evidence  has  been  received  which  in  its  essential  nature  is  in- 
competent, or  where  the  judge  has  charged  the  jury  that  they 
may  consider  such  evidence,  the  error  may  be  corrected  by 
the  appellate  court  although  no  exception  was  taken  at  the 
trial.  {Lattimerv.  Hill,  8  Hun,  171  ;  Maier  v.  Homan,  4  Daly, 
168;  Mulqueenv.  Duffy,  6  Hun,  299;  McCombie  v.  Spader,  i 
Hun,  193,  194;  Meyer  v.  Hart,  23  App.  Div.  131.)  While  under 
a  number  of  decisions  it  has  been  held  that  a  court  of  review 
may  take  notice  of  erroneous  rulings  although  no  exception  has 
been  taken,  yet  it  is  a  power  that  will  not  ordinarily  be  exercised, 
and  will  only  be  resorted  to  when  it  is  apparent  that  grave  in- 
justice has  been  done,  and  where  it  is  necessary  for  the  purpose 
of  correcting  an  injustice  that  cannot  otherwise  be  corrected. 
{McMurray  v.  Gage,  19  App.  Div.  505.) 

The  cases  are  rare  in  which  the  Appellate  Division  will 
review  the  discretion  of  the  trial  court  in  denying  a  motion  to 
withdraw  a  juror;  and  the  exceptional  case  is  not  presented 
where  the  relief  becomes  necessary  only  through  a  misappre- 
hension of  the  law  on  the  part  of  the  moving  counsel,  and  the 
error  was  discovered  long  before  the  trial.  {Zimmer  v.  Chew, 
34  App.  Div.  504.) 

Order  granting  or  refusing  a  new  trial.— An  appeal  from 
an  order  denying  a  motion  for  a  new  trial  upon  the  minutes,  and 
also  from  the  judgment,  brings  up  for  review  the  whole  proceed- 
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ings  upon  the  trial  including  the  remarks  madeby  the  trial  judge. 
(Reilly  v.  Eastmans  Co.,  28  Misc.  125  ;  Davison  v.  Herring,  24 
App.  Div.  402.) 

But  to  insure  a  review  by  an  appellate  court  of  the  questions 
which  may  be  presented  by  a  motion  for  a  new  trial  it  is  import- 
ant that  the  motion  be  made  in  proper  form,  and  that  the  order 
denying  it  should  be  properly  drawn  and  entered  and  made  a 
part  of  the  record  on  appeal.  Section  999  of  the  Code  of  Civil 
Procedure  specifies  the  grounds  upon  which  the  judge  presiding  at 
the  trial  by  jury  may,  in  his  discretion,  entertain  a  motion  made 
upon  his  minutes  at  the  same  term  to  set  aside  the  verdict  and 
grant  a  new  trial.  The  motion  may  be  brought  on  immediately 
after  the  rendition  of  the  verdict  without  any  previous  notice. 
But  it  can  be  based  only  upon  one  of  the  grounds  mentioned  in 
the  section  above  mentioned,  and  must  be  heard  upon  the 
minutes  only.  In  the  argument  of  the  motion  the  ground  upon 
which  it  is  based  will  necessarily  be  disclosed,  and  the  order 
entered  upon  the  motion  should  always  state  the  ground  or 
grounds  upon  which  the  motion  was  made.  If  it  does  not  state 
the  grounds,  and  an  appeal  is  taken  from  the  order  to  the 
Appellate  Division,  the  appellate  court  may  refuse  to  hear  the 
appeal  until  the  order  is  corrected  by  stating  the  question 
passed  upon  by  the  trial  judge  l^Couni  Joannes  v.  Jones,  4  Hun, 
66;  Pharisv.  Gere,  107  N.  Y.  231),  or  it  may  affirm  the  order 
appealed  from.  {Pharis  v.  Gere,  107  N.  Y.  231.)  The  appellate 
court  is  not  required  to  review  an  order  denying  a  motion  for 
a  new  trial  where  the  order  does  not  specify  any  grounds  upon 
'  which  it  was  made  and  the  motion  upon  the  minutes  was  made 
,  as  a  mere  matter  of  form  without  the  intent  that  it  should  be 
considered  and  refiectingly  decided  by  the  court.  (See  Count 
Joannes  v.  Jones,  4  Hun,  66;  Cowles  v.  Watson,  14  Hun,  41, 
46.)  There  are  cases  which  go  still  further  and  hold  that 
.  such  an  order  is  not  reviewable.  (See  Brunner  v.  Downs,  45 
St.  Rep.  824.)  But  the  Appellate  Division  may  entertain  such 
appeal  although  it  is  not  ^compelled  to  do  so,  and  may  reverse 
the  order  of  the  court  below  and  grant  a  new  trial.  {Pharis  v. 
Gere,  107  N.  Y.  231 ;  Sullivan  v.  Newman,  43  St.  Rep.  893.)  In 
an  earlier  case  it  was  said  that  while  it  was  necessary  that  it 
should  appear  from  the  order  that  the  motion  for  a  new  trial 
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was  actually  heard  and  decided,  it  was  not  necessary  that  the 
particular  grounds  assigned  in  support  of  the  motion  should 
be  specifically  named  in  the  order,  and  that  an  order  stating 
that  a  verdict  for  nominal  damages  had  been  rendered,  that  a 
motion  on  behalf  of  the  plaintiff  for  a  new  trial  had  been 
made  on  the  minutes  of  the  court,  and  after  hearing  counsel 
for  the  respective  parties,  was  denied,  was  sufficient.  (Cmvles 
V.  Watscm,  14  Hun,  41.)  But  in  the  case  cited  it  was  said  that 
but  two  positions  could  have  been  taken  in  support  of  the 
motion,  and  the  important  one  was  recited  in  the  order — 
namely,  that  nominal  damages  were  assessed,  which  upon  the 
facts  was  entirely  wrong.  The  order  was  reversed  upon  this 
ground  alone. 

Where  the  appeal  is  taken  from  an  order  of  the  County 
Court  granting  a  new  trial,  and  the  appeal-book  does  not  show 
that  the  question  whether  the  verdict  was  contrary  to  evidence 
w;as  presented  to  the  trial  court,  this  question  will  not  be  before 
the  appellate  court  for  review.  [Hinman  v.  Stillwell,  34  Hun, 
178.)  So  where  the  appeal  is  from  an  order  of  the  County  Court 
granting  a  new  trial  upon  the  ground  of  newly  discovered  evi- 
dence, the  questions  of  fact  presented  upon  the  trial  are  not  be- 
fore the  appellate  court  for  review.  {Bantleon  v.  Meier,  81  Hun, 
162.)  The  motion  upon  the  minutes  can  be  entertained  upon  a 
ground  authorized  by  the  Code  only,  and  where  the  motion  is 
entertained  upon  other  grounds,  as  surprise  or  newly  discovered 
evidence,  an  appeal  from  the  order  does  not  bring  up  the  merits, 
although  counsel  argued  the  motion  upon  the  merits  without 
objection.  {Newhall  v.  Appleton,  14  Jones  &  Sp.  6.)  So  upon 
an  appeal  from  an  order  made  upon  a  motion  for  a  new  trial 
upon  the  minutes,  the  exceptions  taken  upon  the  trial  will  not 
be  before  the  appellate  court  for  review  unless  it  appears  that 
the  motion  was  made  in  whole  or  in  part  upon  the  exceptions. 
{Hinman  v.  Stillwell,  34  Hun,  178;  Badge  v.  Mann,  85  N.  Y. 
643;  Alfaro  V.  Davidson,  7  Jones  and  Sp.  463;  8  Id.  289.) 

Where  the  order  granting  a  new  trial  on  the  minutes  has 
been  entered  by  the  successful  party  and  does  not  present  the 
questions  upon  which  the  order  was  granted,  the  remedy  of  the 
defeated  party  is  not  by  appeal  but  by  motion  to  set  aside  the 
order  as  irregular.     {Hinman  v.  Stillwell,  34  Hun,  178.) 
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The  granting  of  a  motion  for  a  new  trial  in  the  County  Court 
on  the  ground  of  newly  discovered  evidence  is  discretionary,  and 
the  Appellate  Division  will  not  review  the  exercise  of  that  dis- 
cretion. (Bantleon  v.  Meier,  8i  Hun,  162.)  And  while  the  Ap- 
pellate Division  of  the  Supreme  Court  has  the  power  to  review 
the  discretion  of  a  trial  judge  of  the  same  court  as  exercised 
upon  a  motion  for  a  new  trial  upon  the  ground  that  the  verdict 
was  against  the  weight  of  evidence,  it  is  not  the  policy  of  the 
appellate  court  to  interfere  on  appeal  with  such  discretion  unless 
it  is  apparent  that  there  has  been  an  abuse  thereof.  {^Slater  v. 
Drescher,  72  Hun,  425;  Horan  v.  Central  Park,  North  &  East 
River  R.  R,  Co.,  9  Misc.  68.) 

Where  the  defendant  at  the  close  of  the  plaintiff's  case  has 
moved  for  a  dismissal  of  the  complaint,  and  upon  the  denial  of 
the  motion  has  proceeded  with  his  case,  put  in  his  evidence  and 
submitted  his  case  to  the  jury  without  renewing  his  motion  to 
dismiss  when  all  the  evidence  was  in,  the  failure  to  renew  the 
motion  is  a  waiver  of  the  exception  to  the  denial  of  the  motion 
to  dismiss  and  operates  as  a  concession  that  there  was  a  question 
of  fact  for  the  jury,  and  effectually  debars  the  defendant  from 
raising  the  question  of  law  that  there  is  'no  evidence  to  support 
the  verdict.  {Hopkins  v.  Clark,  158  N.  Y.  299;  Littlejohnv. 
Shaw,  159  N.  Y.  188;  Meyer  v.  Suburban  Home  Co.,  25  Misc.  686; 
Hardy  v.  Eagle,  25  Misc.  471;  Eraser  w  Alpha  Combirud  Heating 
&  Lighting  Mfg.   Co.,  25   Misc.   422;   Wright  v.  May,  29  Misc. 

300.) 

The  powers  of  the  court  upon  an  appeal  from  an  order  grant- 
ing or  refusing  a  new  trial  are  broad,  but  the  rules  it  will  follow 
in  rendering  its  decision  are  well  defined.  The  verdict,  in  so 
far  as  it  depends  upon  conflicting  evidence,  will  not  be  dis- 
turbed. {Hayes  v.  Thompson,  2  Hun,  518;  Chaffee  v.  Morss,  Id. 
6o2\  Perry  v.  Lansing,  17  Hun,  34;  Duffus  v.  Schwinger,  92 
Hun,  70.)  Where  inferences  are  to  be  drawn  by  a  jury  from 
facts  and  circumstances  submitted  for  their  consideration,  the 
appellate  tribunal  will  be  reluctant  to  interfere  with  their  de- 
termination. {Naugatuck  Cutlery  Co.  v.  Babcock,  22  Hun,  481, 
484.)  Where  the  case  is  close  on  a  question  of  fact,  the  appel- 
late court,  not  having  the  witnesses  before  it,  nor  the  atmos- 
phere  of  the   court   around    it,   will   not     disturb   the   verdict 
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{Cooper  V.  Eastern  Trans.  Line,  ii  Repr.  235),  although  its  im- 
pression upon  the  whole  evidence  is  that  the  verdict  was  not  in 
accordance  with  the  real  truth  of  the  case.  {Cotkran  v.  Collins, 
29  How.  155;  Cole  V.  Fall  Brook  Coal  Co.,  87  Hun,  584.)  The 
preponderance  of  evidence  must  be  overwhelming  (C-^^«^j/  v.  New 
York  Cent.  6f  H.  R.  R.  Co.,  16  Hun,  415),  or  the  verdict  must  be 
entirely  against  the  weight  of  evidence  (Morss  v.  Sherill,  63 
Barb.  21),  to  justify  the  court  in  setting  aside  a  verdict  depend- 
ing on  conflicting  evidence.  Where  there  is  a  conflict  of  evi- 
dence, and  the  preponderance  of  evidence  is  in  favor  of  the  de- 
fendant, and  the  jury  has  rendered  a  verdict  for  the  plaintiff, 
unless  such  preponderance  is  so  great  as  to  indicate  that  the  ver- 
dict of  the  jury  against  the  defendant  was  brought  about 
by  passion,  prejudice,  or  corruption,  such  verdict  should 
be  sustained.  (Grassley  v.  McArdle,  74  Hun,  133;  Morss  v. 
Sherill,  63  Barb.  21.)  And  when  in  the  exercise  of  its  discre- 
tionary power  an  order  has  been  made  by  the  trial  court  setting 
aside  a  verdict  as  against  the  weight  of  evidence,  its  determina- 
tion ought  not  to  be  reversed  by  an  appdlate  tribunal  unless  it 
is  made  to  appear  beyond  all  cavil  that  great  injustice  has  been 
done  the  defeated  party.  {Lund  v.  Spencer,  42  App.  Div.  543; 
Bannon  v.  MtGrane,  13  Jones  &  Sp.  517.) 

The  rule  that  an  appellate  court  will  be  reluctant  to  inter- 
fere with  the  findings  of  a  jury  upon  conflicting  testimony,  so 
far  as  it  is  based  upon  the  supposed  advantage  of  the  jury  from 
seeing  the  witnesses  and  observing  their  demeanor,  does  not  ap- 
ply in  its  full  force  where  the  conflicting  testimony  was  before 
the  jury  in  the  form  of  written  depositions,  as  in  that  case  the 
appellate  court  is  as  competent  to  pass  upon  the  credibility  of 
the  witnesses  so  examined  as  the  jury  itself,  (Lavelle  v.  Cor- 
rignio,  86  Hun,  135.) 

The  verdict  must  be  consistent,  and  where  conflicting  results 
are  reached  as  to  two  defendants  upon  precisely  the  same  evi- 
dence, the  verdict  cannot  be  allowed  to  stand.  {Hyatt  v.  N.  Y. 
Cent.  &  H.  R.  R.  R-  Co.,  6  Hun,  306.)  And  where  the  appeal  is 
taken  from  an  order  denying  a  motion  for  a  new  trial,  as  well  as 
from  the  judgment,  the  Appellate  Division  may  set  aside  a  ver- 
dict which  upon  due  examination  appears  to  have  been  influenced 
by  passion  or  prejudice.  {Davison  v.  Herring,  24  App.  Div.  402.) 
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^In  actions  for  negligently  causing  death. 

A  party  has  a  right  to  have  a  verdict  set  aside  where  it  is  con- 
trary to  law.     (Tate  v.  McCormick,  23  Hun,  218.) 

The  motion  for  a  new  trial  oiay  be  on  the  ground  of  exces- 
sive or  insufficient  damages,  and  it  is  for  the  General  Term  or 
Appellate  Division  to  review  these  grounds  on  appeaL  Where 
the  jury  have  rendered  a  verdict  which  in  amount  is  clearly  not 
justified  by  the  evidence,  and  it  appears  that  they  have  gone  out- 
side of  the  evidence  on  a  question  of  value,  a  new  trial  should  be 
ordered.  {Schneider  v.  McCabe,  4  Jones  &  Sp.  83.)  And  the 
same  rule  applies  where  Ihe  plaintiff  is  entitled  to  substantial 
damages  in  case  the  verdict  is  in  his  favor  but  the  jury  find  only 
nominal  damages.  (Cowles  v.  Watson,  14  Hun,  41,  44 ;  and  see 
McDonald  V.  Walter,  ap'^.Y.  551.)  In  actions  for  negligently 
causing  death,  the  Appellate  Division  has  power  and  it  is  its 
duty  to  review  the  verdict  and  set  it  aside  if  it  appears  excessive, 
I  or  the  result  of  sympathy  and  prejudice.  (Houghkirk  v.  Presi- 
dent,  etc.,  of  D.  &  H.  C.  Co.,  92  N.  Y.  219.)  But  in  actions  for 
personal  injuries,  where  the  verdict  shows  that  the  jury  gave 
credit  to  the  plaintiff's  witnesses  rather  than  to  the  defendant's, 
the  verdict  will  not  be  set  aside  as  excessive.  {Harrold  v.  New 
York  El.  R.R.  Co.,  2^YiM-<\,  \%\^  In  such  actions  the  general 
rule  applies,  and  a  verdict  will  not  be  disturbed  unless  it  is  the 
result  of  passion,  partiality,  prejudice  or  corruption.  {Minick  v. 
City  of  Troy,  19  Hun,  253  ;  Bierbauer  v  New  York  Cent.  &" H.  R. 
R.  R.  Co.,  15  Hun,  559,  564  ;  Cole-manv.  Soutkwick,  9  Johns.  45  ; 
Gale  V.  Ne,w  York  Cent.  &  H.  R.  R.  R.  Co.,  13  Hun,  i ;  Strokm  v. 
New  York,  Lake  Erie  &  Western  R.  R.  Co.,  32  Hun,  20 ;  Peck  v. 
New  York  Cent.  &■  H.  R.  R.  R.  Co.,  8  Hun,  286.)  Verdicts  are 
sometimes  set  aside  by  the  appellate  court,  under  special  or 
peculiar  circumstances,  usually  when  that  court  can  see  that  the 
jury  must  have  awarded  punitive  damages  in  a  case  where  such 
damages  are  not  recoverable.  (See  Cox  v.  New  York  Cent.  &■  H. 
R.  R.  R.  Co.,  4  Hun,  176  ;  Peck  v.  New  York  Cent.  &  H.  R.  R.  R. 
Co.,  Id.  236;  Mclntyre  v.  New  York  Cent.  R.  R.  Co.,  47  Barb.  515; 
WConnell  v.  Hampton,  12  Johns.  234,  236  ;  Collins  v.  Albany  &  S, 
R.  R.  Co.,  12  Barb.  492.) 

In  actions  for  slander,  where  the  defendant  has  justified,  a 
verdict  awarding  nominal  damages  will  not  ordinarily  be  disturbed 
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as  insufficient  in  the  absence  of  any  evidence  of  dishonesty  or 
misconduct  on  the  part  of  the  jury.  {^Wavle  v.  Wavle,  g  Hun, 
125.) 

I 

Questions  resting  in  discretion. — An  appeal  may  be  taken 
to  the  Appellate  Division  of  the  Supreme  Court  from  a  decision 
of  the  same  court  or  a  judge  thereof  although  the  decision 
appealed  from  rested  in  the  discretion  of  the  court  or  judge,  and 
in  such  cases  the  court  has  the  po'wer  to  review  and  reverse. 
(See  ante,  p.  93  ;  People  v.  Globe  Mut.  Ins.  Co.,  27  Hun,  539.) 
The  exercise  of  discretion  by  the  Special  Term  was  always 
reviewable  by  the  General  Term  {^Douglass  v.  Haberstro,  82N.Y. 
S72,)  and  it  was  said  that  General  Terms  were  designed  to  redress 
wrongs  arising  from  erroneous,  arbitrary  or  otherwise  improper 
exercise  of  discretion  by  the  Special  Term.  {Matter  of  Duff,  41 
How.  350;  10  Abb.  N.  S.  416.)  These  statements  are  equally 
true  as  applied  to  the  Appellate  Division.  But  the  court  does 
not  encourage  appeals  upon  mere  matters  of  discretion  and  will 
interfere  only  when  the  discretion  seems  to  have  been  abused  or 
it  is  a  plain  case  of  its  unwise  exercise.  {^Morrison  v.  Agate,  20 
Hun,  ,23  ;  Bryan  v.  Durric,  6  Abb.  N.  C.  135.)  Unless  it  can  see 
that  the  exercise  of  discretion  has  been  abused,  or  is  unwise 
it  affirms  the  order.  {Jones  v.  Hoyt,  63  How.  94 ;  10  Abb. 
N.  C.  324.) 

So  far  as  the  cross-examination  of  a  witness  relates  either  to 
facts  in  issue  or  relevant  facts,  it  may  be  pursued  by  counsel  as  a 
matter  of  right ;  but  when  its  object  is  to  ascertain  the  accuracy 
or  credibility  of  a  witness,  its  method  and  duration  are  subject  to 
the  discretion  of  a  trial  judge,  and  unless  abused,  its  exercise  is 
not  the  subject  of  review.     {Langley  v.  Wordsworth,  99  N.Y.  61.) 

Orders  generally. — Where  an  order  for  which  an  appeal  is 
provided  for,  is  regularly  before  the  court  for  review,  the  general 
rule  is  that  the  questions  which  were  before  the  court  or  judge 
making  the  order  are  before  the  appellate  court.  It  is  the  cor- 
rectness of  the  decision  granting  or  denying  the  motion  which  is 
up  for  review.  (Peoplev.  NewYork  Cent.  &  H.R.  R.  R.  Co.,  38  Hun, 
543>  S46')  "^^^  appeal  from  an  order  to  the  Appellate  Court  is 
unrestricted,  and  takes  with  it  the  whole  merits  of  the  determina- 
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tion  appealed  from.  {Bates  v.  Voorhecs,  20  N.  Y.  525,  528.) 
Controverted  questions  of  fact,  are  to  be  determined  {Brodsky  v. 
Ihms,  25  How.  471,  475 ;  16  Abb.  251),  and  even  the  discretion 
of  the  court  or  judge  in  granting  an  appealable  order  may  be 
reviewed.  {People  v.  Globe  Mutual  Ins.  Co.,  2j 'Una,  539.)  But 
affidavits  made  after  the  decision  of  the  motion  below,  cannot  be 
considered  on  the  appeal,  even  by  consent,  of  parties.  {Thompson 
V.  Taylor,  13  Hun,  201.)  And  where  no  papers  are  read  in  oppo- 
sition to  the  motion,  every  intendment  must  be  presumed  in  favor 
of  the  statements  in  the  moving  affidavits.  {Jackson  v.  Smith,  25 
How.  476;  16  Abb.  201.) 

Formal  and  preliminary  objections  not  involving  the  merits 
of  the  motion,  will  not  be  considered  upon  the  appeal,  unless  it 
affirmatively  appears  that  they  were  taken  and  overruled  when 
the  motion  was  brought  on  for  hearing  {Merritt  v.  Thompson^ 
I  Hilt.  550);  especially  where  the  objection  might  have  been 
obviated  if  properly  taken.  {Gorman  v.  South  Boston  Iron  Co., 
32  Hun,  71,  72.)  Objections  to  the  form  of  the  affidavits  (Id.), 
and  to  the  notice  of  motion  {Livermore  v.  Bainbridge,  47  How, 
350;  14  Abb.  [N.  S.]  227),  fall  within  the  above  rule. 

Irregularities  not  referred  to  in  the  papers  upon  which  the 
motion  was  made  will  not  be  considered.  {Shipman  v.  Shafer, 
14  Abb.  449.)  And  the  consideration  of  the  General  Term  must 
be  confined  to  the  papers  which  the  order  states  were  read  on  the 
motion.  {Smith  v.  Smith,  1 1  Jones  &  Sp.  140 ;  Thompson  v.  Tay- 
lor, 13  Hun,  201.)  The  objection  that  the  order  does  not  con- 
form to  the  decision  on  the  motion  cannot  be  raised  on  the 
appeal.  {Ehle  v.  Haller,  6  Bosw.  66 1  ;  10  Abb.  287.)  And  the 
merits  of  a  previous  order  cannot  be  considered.  Thus,  upon 
appeal  from  an  order  confirming  the  report  of  a  referee  the  ques- 
tion whether  the  order  of  reference  was  properly  made  cannot  be 
considered.  {Lawton  v.  Green,  S  Hun,  157.)  So  upon  an  appeal 
from  an  order  denying  the  resettlement  of  an  order,  the  order 
sought  to  be  resettled  is  not  before  the  court  for  review.  {Lip- 
pincott  v.  Westray,  6  Civil  Pro.  R.  74.) 
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SECTION  XI. 

Judgment  or  Order  of  the  Appellate  Division. 

General  provision  of  the  Code. — The  Code  provides  gen- 
erally:  "  Upon  an  appeal  from  a  judgment  or  an  order,  the 
Appellate  Division  of  the  Supreme  Court  or  General  Term,  to 
which  the  appeal  is  taken,  may  reverse  or  affirm,  wholly  or  partly, 
or  may  modify,  the  judgment  or  order  appealed  from,  and  each 
interlocutory  judgment  or  immediate  order,  which  it  is  authorized 
to  review,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties ;  and  it  may,  if  necessary  or  proper,  grant  a 
new  trial  or  hearing.  A  judgment,  affirming  wholly  or  partly  a 
judgment,  from  which  an  appeal  has  been  taken,  shall  not,  ex- 
pressly and  in  terms,  award  to  the  respondent,  a  sum  of  money, 
or  other  relief,  which  was  awarded  to  him  by  the  judgment  so 
affirmed."     (Code of  Civil  Pro.,§  1317.) 

In  another  section  of  the  Code,  relating  to  the  decision  or 
report  where  a  trial  has  been  had  before  a  referee  or  the  court 
without  a  jury,  it  is  provided  ;  "  Whenever  judgment  is  entered 
on  a  decision  which  does  not  state  separately  the  facts  found,  the 
defeated  party  may  file  an  exception  to  such  decision,  in  which 
case,  on  an  appeal  from  the  judgment  entered  thereon  upon  a 
case  containing  exceptions,  the  Appellate  Division  of  the  Supreme 
Court  shall  review  all  questions  of  fact  and  of  law,  and  may 
either  modify  or  affirm  the  judgment,  or  order  appealed  from, 
award  a  new  trial,  or  grant  to  either  party  the  judgment  which 
the  facts  warrant."     (Code  of  Civil  Pro.  §  1022.) 

The  Code  further  provides ;  "  Where  a  motion  is  made  to 
nonsuit  the  plaintiffs  or  for  the  direction  of  a  verdict,  the  court 
may,  pending  the  decision  of  such  motion,  submit  any  question 
of  fact  raised  by  the  pleadings  to  the  jury  or  require  the  jury  to 
assess  the  damage.  After  the  jury  shall  have  rendered  a  special 
verdict  upon  the  submission  or  shall  have  assessed  the  damage, 
the  court  may  then  pass  upon  the  motion  to  nonsuit  or  direct 
such  general  verdict  as  either  party  may  be  entitled  to.  On  an 
appeal  from  the  judgment  entered  upon  such  nonsuit  or  general 
verdict,  such  special  verdict,  or  general  verdict,  shall  form  a  part 
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of  the  record  and  the  Appellate  Division  may  direct  such  judg- 
ment thereon  as  either  party  may  be  entitled  to."  (Code  of  Civil 
Pro.  §  1187.) 

These  several  provisions  of  the  Code  are  not  to  be  construed 
separately  and  independently.  In  determining  the  judgment 
that  may  be  rendered  upon  an  appeal  from  a  judgment  entered 
upon  the  short  decision  of  the  court  or  a  referee,  section  1022  of 
the  Code  is  to  be  considered  in  connection  with  section  13 17  and 
construed  in  harmony  therewith.  {Benedict  v.Arnoux,  154  N.  Y. 
715,  727.)  So  where  the  appealis  from  a  judgment  entered  upon 
a  nonsuit  or  upon  a  general  verdict  directed  by  the  court  after 
the  submission  of  questions  to  the  jury  as  authorized  by  section 
1 1 87,  that  section  should  be  read  in  connection  with  section  13 17 
in  determining  the  judgment  which  may  be  rendered  upon  the 
appeal.  {Sullivan  v.  Metropolitan  Street  R.  Co.,  37  App.  Div.  491.) 

Judgment  of  affirmance. — A  judgment  affirming  wholly  or 
partly  a  judgment  from  which  an  appeal  has  been  taken,  shall 
not,  expressly  and  in  terms,  award  to  the  respondent  a  sum  of 
money,  or  other  relief  which  was  awarded  to  him  by  the  judg- 
ment so  affirmed.  (Code  of  Civil  Pro.  §  1317.)  The  appellate 
court  does  not  direct  a  new  judgment  to  be  entered  for  the 
original  claim,  but  simply  declares,  in  effect,  that  it  is  satisfied  to 
let  the  former  judgment  stand,  and  therefore  simply  affirms  it. 
{Eno  V.  Crooke,  6  How.  462  ;  De  Agreda  v.  Mantel,  i  Abb.  130 ; 
Beardsley  Scythe  Co.  v.  Foster,  36  N.  Y.  561,  567;  34  How.  97  ; 
Beers  v.  Hendrickson,  45  N.  Y.  665.)  That  is  all  that  the  judg- 
ment should  contain  unless  costs  are  awarded,  in  which  case  it 
should  adjudge  the  costs  as  adjusted  to  the  prevailing  party.  (Id.) 
All  sums  and  amounts  secured  by  the  original  judgment  should 
be  excluded  from  the  judgment  of  affirmance.  {Halsey  v.  Flint, 
15  Abb.  367.) 

Affirmance  in  part. — The  appellate  court  is  authorized  to 
affirm  a  judgment  wholly  or  partly,  But  whether  this  power  can 
be  exercised  in  a  particular  case  depends  upon  the  nature  of  the 
demand  in  suit  and  of  the  judgment  entered  thereon. 

Where  a  judgment  is  not  entire,  but  is  for  different  things, 
separable  in  their  nature  and  separated  on  the  record,  it  may  be 
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affirmed  in  part  and  reversed  in  part.  (See  Story  v.  Ntw  York  Sr 
Harlem  R.  R.  Co.,  6  N.  Y.  85,  89  ;  Lawson  v.  Pinkney,  8  Jones  & 
Sp.  187  ;  Shaw  v.  Davis,  55  Barb.  389,  403.) 

But  where  in  an  action  at  law  to  recover  a  sum  of  money 
only,  the  complaint  sets  up  two  causes  of  action,  and  a  judgment 
for  a  gross  sum  has  been  rendered,  the  appellate  court  has  no 
power  to  affirm  the  judgment  as  to  one  cause  of  action  and 
reverse  it  and  grant  a  new  trial  as  to  the  other.  (Id.;  Goodsell  v. 
Western  Union  Tel.  Co.,  109  N.  Y.  145 ;  Syracuse  Salt  Co.  v. 
R,W.Sf  O.  R.  R.  Co.,  II  App.  Div.  577;  Cochran  v.  Reich,  91 
Hun,  440.  And  see  Pollett  v.  Long,  56  N.  Y.  200.)  On  the  other 
hand,  in  an  action  on  contract,  where  a  recovery  has  been  had 
upon  distinct  and  separate  items  and  claims,  and  error  either  of 
law  or  fact  has  been  committed  on  the  trial  in  respect  to  one  or 
more  of  the  claims  embraced  in  the  recovery,  the  appellate  court, 
if  no  other  error  exists,  may,  instead  of  reversing  the  judgment 
absolutely,  reverse  it  only  as  to  the  erroneous  items  and  affirm 
it  as  to  the  residue,  provided  the  plaintiff  consents  to  forego  his 
claim  to  recover  them,  and  the  items  as  to  which  the  error  exists 
are  separable  and  distinguishable  from  the  others.  (Whitehead 
V.  Kennedy,  69  N.  Y.  462,  468  ;  Crim  v.  Starkweather,  88  N.  Y, 
339;  Bishop  V.  Autographic  Register  Co.,  19  App.  Div.  268  )  In 
such  cases  the  court  has  power  to  affirm  if  the  plaintiff  will  stipu- 
late to  reduce  the  recovery  to  a  proper  amount,  and  otherwise 
to  reverse ;  or  it  may  reverse  absolutely  and  grant  a  new  trial,, 
and  it  is  discretionary  with  the  court  which  order  it  will  make. 
{Godfrey  v.  Moser,  66  N.  Y.  250.)  But  where  the  plaintiff  has 
sued  upon  several  distinct  causes  of  action,  each  founded  upon 
a  separate  and  independent  contract  or  claim,  the  amount 
claimed  on  each  being  definite  and  easily  separable  from  the 
others,  and  has  recovered  a  judgment  in  gross  for  the  entire 
sum  alleged  to  be  due,  the  appellate  court,  upon  determining 
that  the  plaintiff  was  clearly  entitled  to  recover  upon  one  cause 
of  action,  but  under  no  circumstances  could  recover  upon  either 
of  the  others,  should  so  modify  the  judgment  as  to  reduce  it  to 
the  amount  of  the  valid  claim,  and  as  thus  reduced,  affirm  it. 
{Freelv.  County  of  Queens,  IS4  N.  Y.  661.)  Where  the  plaintiff 
in  ejectment  claims  title  in  fee  to  the  whole  premises  and 
recovers  judgment  in  accordance  with  his   claim,    when  in   fact 
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the  title  set  up  is  invalid,  but  it  appeared  upon  the  trial  that  the 
plaintiff  had  an  unimpecichable  title  to  an  undivided  sixth  part 
of  the  premises,  the  appellate  court  may  in  its  discretion  modify 
the  judgment  by  awarding  a  recovery  for  the  sixth  part  of  the 
premises,  or  reverse  it  absolutely  and  leave  the  plaintiff  to  assert 
his  claim  to  an  undivided  share  upon  a  new  trial,  and  the  exer- 
cise of  this  discretion  is  not  the  subject  of  review.  {Van  Horn  v. 
Campbell,  loi  N.  Y.  608.) 

Affirmance  as  to  some  of  the  parties. — ^As  has  been 
,  shown,  a  new  trial  in  a  common  law  action  against  a  single 
I  defendant  can  be  granted  only  as  to  the  whole  action,  and  so 
I  far  the  common  law  rule  is  still  in  force.  If  however,  in  such  a 
I  case,  there  is  error  affecting  only  part  of  the  judgment,  and  the 
record  is  in  such  condition  that  by  a  reversal  in  part  or  by  a 
modification  thereof  the  error  can  be  eliminated  and  the  judg- 
ment can  thus  be  made  right  without  a  new  trial,  the  Code 
confers  power  upon  the  appellate  court  to  make  the  correction 
or  modification.  So,  too,  where  there  are  several  defendants, 
and  there  is  error  affecting  only  one  who  has  a  separate  defense, 
the  judgment  as  to  him  may  be  reversed  and  a  new  trial 
ordered,  leaving  final  judgment  stand  as  to  the  others.  {Frank 
V.  Mutual  Life  Ins .  Co.,  102  N.  Y.  266;  Campbell  v,  Perkins,  6 
N.  Y.  86,  note.)  In  such  case  the  appellate  court  has  not  only 
the  power  but  it  is  -its  duty  to  affirm  as  to  part  of  the  defendants 
and  reverse  as  to  the  others  if  such  judgment  is  required  by 
the  facts  established.  {Hubbell  v.  Meigs,  50  N.  Y.  480,  489.) 
The  rule  seems  to  be  well  settled  that  upon  an  appeal  from  a 
judgment  which  is  entire  and  against  several  defendants,  the 
appellate  court  must  either  totally  affirm  or  reverse,  both  as  to 
the  recovery  and  as  to  all  the  parties.  But  in  cases  where  there 
are  separate  and  distinct  judgments,  or  where  an  error  exists  as 
'  to  a  separate  claim  or  defense,  which  relates  only  to  a  transaction 
between  the  plaintiff  and  one  of  the  defendants,  the  judgment 
may  be  reversed  as  to  such  a  claim  or  defense,  and  only  as  to 
the  parties  interested  therein,  and  affirmed  as  to  the  remainder. 
These  rules  are  not  of  recent  origin.  They  existed  and  were 
practically  the  same  at  common  law,  under  the  Revised  Statutes, 
the  Code  of  Procedure  and  the  Code  of  Civil  Procedure.     {Rich- 
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ardsv.  Walton,  12  Johns.  434 ;  Arnold  v.  Sandford,  14  Johns. 
417-  425;  Van  Bokkelin  v.  Ingersoll,  S  Wend.  315;  Sheldon  v. 
Quinlen,  5  Hill  441 ;  Farrellv.  Calkins,  10  Barb.  348;  Story  v. 
New  York  &■  Harlem  R.  R.  Co.,  6  N.  Y.  85,  89 ;  Wohtenholme  v. 
Wolstenholme  File  Mfg.  Co.,  64  N.  Y.  272 ;  Goodsell  v.  Western 
Union  Tel.  Co.,  109  N.  Y.  147  ;  Board  of  Underwriters  v.  National 
Bank,  146  N.  Y.  64 ;  Altman  v.  Hoefeller,  152  N.  Y.  498.)  These 
cases  clearly  show  that  neither  at  common  law  nor  under  the 
statute  had  the  appellate  court  any  authority  to  reverse  an 
entire  judgment  and  grant  a  new  trial  as  to  one  of  the  parties 
I  and  affirm  it  as  to  the  remainder.  (And  see  Pollock  v.  Webster, 
'  16  Hun,  104;  Geraudv.  Stagg,  10  How.  369,  373.) 

Where  a  motion  to  dismiss  the  complaint  of  a  joint  plaintiff 
who  has  not  made  out  a  cause  of  action  is  erroneously  denied, 
the  appellate  court  should  correct  the  error  by  making  the  order 
asked  for  on  the  trial ;  and  if  there  be  no  other  error,  should 
affirm  the  judgment  in  favor  of  the  other  plaintiffs.  (Simar  v. 
Canaday,  53  N.  Y.  298.)  So  a  judgment  may  be  affirmed  in  so 
far  as  it  dismisses  a  complaint  as  against  one  defendant  and 
reverses  it  as  against  the  other  defendants.  ( Taft  v.  Wright,  47 
How.  I.) 

The  court  cannot  reverse  a  judgment  as  to  all  the  defend- 
ants, grant  a  new  trial  as  to  one,  and  order  judgment  against 
another,  for  a  cause  of  action  which  a  jury  did  not  pass  upon 
but  which  they  might  have  passed  upon.  {Arthur  v.  Griswold, 
55  N.  Y.  400.) 

Final  judgment. — When  an  order  or  judgment  is  wholly  or 
partly  affirmed  upon  an  appeal  to  the  Appellate  Division  of 
the  Supreme  Court  and  no  issue  of  fact  remains  to  be  tried, 
the  Appellate  Division  may,  in  its  discretion,  render  final 
judgment  unless  it  permits  the  appellant  to  amend  or  plead 
over.     (Code  of  Civil  Pro.  §  1224.) 

Where  a  verdict  has  been  taken  on  a  motion  for  a  non- 
suit.— Where  special  questions  have  been  submitted  to  and 
answered  by  a  jury,  as  provided  in  section  1187  of  the  Code,  and 
a  verdict  has  thereupon  been  directed  by  the  court,  upon  the  ap- 
peal from  the  judgment  entered  thereon,  the  record  will  present 
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to  the  appellate  court  all  of  the  objections  and  exceptions  taken 
by  either  party  to  the  ruling  of  the  court,  and  the  appellate  court 
has  the  right  either  to  direct  a  judgment  in  favor  of  either  party, 
or,  under  the  authority  contained  in  section  1317  of  the  Code,  to 
grant  a  new  trial.  Where  the  issues  of  fact  raised  by  the  plead- 
ings have  been  settled  by  the  jury  as  allowed  by  section  1187  of 
the  Code,  the  case  upon  appeal  must  be  disposed  of  as  though 
such  issues  had  been  determined  by  the  verdict  of  the  jury;  and 
the  appellate  court  will  then  direct  such  judgment  as  either  party 
is  entitled  to.  Where,  however,  the  verdict  upon  any  of  the 
questions  submitted  to  the  jury  is  not  supported  by  the  evi- 
dence, or  is  against  the  weight  of  evidence;  or  where  there  are 
erroneous  rulings  upon  the  trial  to  which  the  party  against  whom 
the  jury  have  found  their  verdict  upon  the  issues  of  fact  has 
taken  an  exception;  or  where  the  amount  assessed  as  damages  is 
either  inadequate  or  excessive,  or  for  any  reason  appearing  upon 
the  record  it  would  be  improper  to  grant  a  final  judgment  upon 
the  verdict  of  the  jury,  upon  the  issues  of  fact  submitted  to 
them,  then,  under  section  1317  of  the  Code  the  court  should 
order  a  new  trial.  {Sullivan  v.  Metropolitan  Steeet  R.  R.  Co., 
2,7  App.  Div.  491.) 

Where  an  appeal  is  taken  from  a  judgment  entered  upon  a 
nonsuit  granted,  in  an  action  for  damages  resulting  from  negli- 
gence, after  the  submission  of  the  question  of  the  defendant's 
negligence  to  the  jury,  and  a  general  verdict  for  the  plaintiff, 
and  after  the  denial  of  the  defendant's  motion  for  a  new  trial 
upon  all  the  grounds  specified  in  section  999  of  the  Code,  if  it  is 
determined  by  the  appellate  court  that  the  granting  of  the 
motion  for  a  non-suit  was  an  error,  a  reversal  of  the  judgment 
must  be  directed.  In  such  case  judgment  cannot  be  ordered  for 
the  plaintiff  on  the  verdict  under  the  provisions  of  section  1187 
of  the  Code,  as  the  verdict  is  a  general  one  and  not  a  special 
verdict  as  contemplated  by  that  section,  and  as  a  judgment  for 
the  plaintiff  on  the  verdict  would  deprive  him  of  the  benefit  of 
any  exceptions  he  may  have  taken  to  the  rulings  on  the  trial, 
aside  from  the  ruling  on  the  nonsuit.  {True  v.  Lehigh  Valley 
R.R.  Co.,  22  App.  Div.  588.) 
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New  trial  on  reversal.— The  Appellate  Division  upon  re- 
versing a  judgment  of  the  court  below  must  grant  a  new  trial 
unless  it  is  manifest  that  no  possible  proof  applicable  to  the  issue 
could  entitle  the  respondent  to  recover.  It  must  nffirmatively 
appear  that  he  cannot  succeed  upon  a  new  trial.  That  it  is  im- 
probable is  not  sufficient.  {Foot  v.  jEtna  Life  Ins.  Co.,  6i  N.  Y. 
571;  Goodwin  v.  Conklin,  85  N.  Y.  21,  26;  Capron  v.  Thompson, 
86  N.  Y.  418,  421;  Gurnsey  v.  Miller,  80  N.  Y.  181;  Heller  v. 
Cohen,  154  N.  Y.  299;  Canavan  v.  Stuyvesant,  154  N.  Y.  84; 
Benedict  v.  Arnoux,  154  N.  Y.  715;  Iselin  v.  Starin,  144  N.  Y. 
453;  Newv.  Village  of  New  Roc helle,  158  N,  Y.  41;  Howells  v. 
Hettrick,  160  N.  Y.  308.) 

Under  sections  1022  and  1317  of  the  Code  the  Appellate 
Division  has  the  power  upon  reversal  to  award  a  new  trial  or 
grant  to  either  party  the  judgment  which  the  facts  warrant;  but 
thip  has  reference  only  to  facts  which  are  conceded  or  undis- 
puted, or  established  by  official  record,  or  have  been  found  by 
the  trial  court.  It  is  not  the  appropriate  function  of  the  appel- 
late court  to  determine  controverted  questions  of  fact  and  render 
final  judgment  upon  such  determination.  (Benedict  v.  Arnoux, 
154  N.  Y.  715;  Snyder  v.  Seaman,  157  N.  Y.  449.) 

Where  the  plaintiff's  allegations  are  all  put  in  issue  by  the 
answer,  and  upon  the  trial  are  found  in  favor  of  the  plaintiff,  but 
judgment  is  rendered  in  favor  of  the  defendant,  the  appellate 
court  upon  reversing  the  judgment  must  grant  a  new  trial.  It 
cannot  be  said  in  such  a  case  that  the  defendant  is  bound  by  the 
facts  as  found.  Having  recovered  judgment  he  was  not  bound 
to  file  exceptions,  or  to  insert  in  the  case  evidence  to  show  that 
the  facts  were  controverted.  {Ehrichs  v.  DeMill,  75  N.  Y.  370.) 
Where  the  appellate  court  decides  that  a  judgment  on  a  contract 
or  quantum  meruit  is  erroneous,  it  must  order  a  nevir  trial.  It 
cannot  examine  conflicting  evidence  and  determine  what  sum 
should  be  recovered  and  order  judgment  therefor.  {Whitehead 
V.  Kennedy,  6<^T^.Y. /^62.)  The  appellate  court  has  no  power 
to  determine  the  amount  of  unsettled  damages,  at  least  where 
no  facts  are  found  below  upon  which  to  estimate  the  true  amount. 
{Andrews  v,  Tyng,  94  N.  Y.  16.) 

If  the  appellant  is  entitled  to  a  new  trial  he  is  entitled  to  it 
absolutely,  and  the  court  has  no  power  to  impose  conditions,  as 
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that  the  testimony  taken  upon  a  former  trial  be  read  on  the  new 
trial.  {Bruce  v.  Davenport,  3  Key es,  472;  Bissellv.  Hamlin,  13 
Abb.  23.) 

Judgment  absolute. — Although,  as  a  general  rule,  a  new 
trial  must  be  granted  upon  a  reversal  of  the  judgment  appealed 
from,  there  are  cases  where  it  is  proper  for  the  Appellate  Divi- 
sion to  render  judgment  absolute  for  the  appellant  Thus  it  is 
proper  for  the  Appellate  Division  to  dismiss  the  plaintiff's  com- 
plaint on  reversing  a  judgment  in  his  favor,  where  it  is  plain  from 
the  pleadings  and  the  nature  of  the  controversy  that  the  plaintiff 
cannot  succeed  upon  a  new  trial,  for  the  reason  that  his  action  is 
at  law  and  he  must  resort  to  another  remedy.  {Hustedv.  Thom- 
son, 158  N.  Y.  328.)  So  where  on  an  appeal  to  the  Appellate 
Division  from  a  judgment  dismissing  the  complaint  in  a  taxpay- 
er's Action  brought  to  restrain  the  levying  of  a  tax  for  the  purpose 
of  making  payment  and  from  making  any  payment  on  account  of 
a  contract  made  with  a  municipal  corporation,  the  appellate 
court  decides  that  the  statute  under  which  the  contract  was  made 
is  invalid  and  reverses  the  judgment  of  the  court  below,  it  is 
proper  upon  such  reversal  to  award  judgment  absolute  against 
the  defeated  party.  {Hendrickson  v.  City  of  New  York,  160 
,  N.  Y.  144.) 

The  Appellate  Division  upon  reversing  as  to  one  of  several 
parties  a  judgment  entered  upon  a  short  decision  which  does  not 
'  state  separately  the  facts  found,  is  not  absolutely  bound  to  grant 
a  new  trial  as  to  such  party,  but  may  properly  order  final  judg- 
ment against  him  where  it  is  apparent  that  the  facts  were  all  dis- 
closed and  could  not  be  changed  upon  a  new  trial.  {Fairchildv. 
Edson,  154  N.  Y.  199.)  And  generally,  where  all  the  facts  neces- 
sary for  a  complete  judgment  upon  the  rights  of  a  party  are  before 
j  the  appellate  court,  and  relief  upon  such  facts  has  been  denied 
'  him  in  the  trial  court  solely  upon  a  question  of  law  erroneously 
decided  in  the  trial  court,  the  appellate  court  will  not  send  the 
case  back  for  a  new  trial,  but  will  grant  the  proper  judgment. 
(^Woodv,  Baker,  60  Hun,  337;  Peterson  v.  Walsh^  i  Daly,  182  ; 
Newell  v  Wheeler,  4  Rob.  247.)  Thus  where  a  referee  finds  for 
the  defendant,  and  the  appellate  court  determines  that  upon  the 
facts  found  by  the  referee  the  plaintiff  and  not  the  defendant  was 
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entitled  to  recover,  and  that  the  only  error  of  the  referee  consist- 
ed in  a  misconception  of  the  legal  effect  of  the  facts  proved, 
it  may  direct  final  judgment  for  the  plaintiff.  (Price  v.  Price, 
33  Hun,  432.) 

A  new  trial  will  not  be  ordered  where  it  will  be  a  useless 
formality,  as  where  the  action  had  abated  and  the  trial 
below  was  a  nullity  {_Cox  v.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  4 
Hun,  176),  or  where  the  defendant  has  died  since  the  trial  and 
the  cause  of  action  does  not  survive.  (^Comstock  v.  Dodge,  47 
How.  97.  And  see  Spooner  v.  Keeler,  51  N.  Y.  527;  536.)  So 
where  the  death  of  the  defendant  has  rendered  incompetent 
the  only  evidence  which  the  plaintiff  had  to  establish  his  case 
the  appellate  court  should  direct  tlie  proper  judgment  instead 
of  ordering  a  new  trial.  (Baker  v.  Lever,  5  Hun,  114;  67  N.  Y. 
304,  310.) 

Rendering  the  judgment  which  should  have  been  ren- 
dered below. — Where  the  facts  have  been  found  upon  the  trial 
and  are  not' in  dispute  the  appellate  court  may  render  the  judg- 
ment which  should  have  been  rendered  below ;  that  is,  it  may 
apply  the  law  to  facts  correctly  found,  (Hannay  v.  Pell,  3  E.  D. 
Smith,  423  ;  Fiedler  v.  Darrin,  59  Barb.  651;  Crittenden  v.  Empire 
Stone  Dressing  Co.,  6  Duer,  30 ;  3  Abb.  71;  Leonard  v.  Martin,  52 
Barb.  113;  Conroyv.  Campbell,  13  Jones.  &  Sp.  326;  Beach  v. 
Cooke,  39  Barb.  360 ;  28  N,  Y.  508.)  But  the  court  cannot  find 
facts  upon  which  to  base  a  judgment.  The  facts  must  either  be 
conceded  or  found  upon  the  trial.  (Purchase  v.  Mattison,  25 
N.  Y.  211  ;  25  How.  161  ;  Andrews  v.  New  Jersey  Steamboat  Co., 
II  Hun,  490,  495  ;  Benedict  v.  Amoux,  154  N.  Y.  715  ;  Snyder  v. 
Seaman,  157  N,  Y.  449  ;  Cuff  v.  Dor  land,  57  N.  Y.  560.)  Thus, 
where  a  referee  finds  that  the  defendant's  damage  from  defects 
in  the  goods  furnished  by  the  plaintiff  was  from  "  $12  to  $15," 
but  concludes  that  he  cannot  be  allowed  for  the  same  because  he 
claimed  to  set  up  a  counterclaim,  the  Appellate  Division,  upon 
reaching  a  different  conclusion  upon  the  law  cannot  reduce  the 
recovery  by  $12  and  affirm  the  judgment,  but  must  grant  a  new 
trial.  In  such  a  case  the  amount  to  be  deducted  is  indefinite 
and  uncertain,  and  the  court  cannot  determine  it  without  assum- 
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ing  the  province  of  a  jury.  {Moffet  v.  Sackitt,  i8  N.  Y.  522 ; 
Burling  v.  Guntker,  63  How.  68 ;  see  Whitehead  v.  Kennedy,  69 
N.  Y.  4G2.) 

Where  the  trial  court  has  dismissed  the  plaintiff's  case  upon 
the  merits  when  it  should  have  granted  a  motion  for  a  nonsuit  at 
the  close  of  the  plaintiff's  case,  the  Appellate  Division  may  cor- 
rect the  error  by  directing  the  judgment  which  should  have  been 
rendered  by  the  trial  court.  [Arnold  v.  Rothschilds  Sons  Co.,  23, 
App.  Div.  221.)  A  judgment  in  an  action  to  recover  personal 
property,  which  is  absolute  for  the  value  of  the  property  may  be 
modified  so  as  to  make  it  in  the  alternative.  (Stcmff  v.  Maher,  2 
Daly,  142.)  And  a  judgment  dismissing  the  complaint  absolutely, 
may  be  modified  by  adding  to  it  a  direction  that  the  case  stand 
over  to  add  parties.     {Loeschigk  v.  Addison,  7  Rob.  506.) 

Reducing  the  recovery. — Subject  to  the  rule  above  stated 
as  to  the  facts  being  conceded  or  found,  it  is  well  settled  that 
when  the  only  error  in  a  judgment  is  an  excess  in  amount,  and  such 
excess  consists  of  a  distinct  item  or  can  be  definitely  ascertained 
by  mere  computation,  the  court  may  make  the  reversal  of  the 
judgment  depend  upon  the  election  of  the  party  to  relinquish 
the  ascertained  excess,  and,  in  case  of  his  so  electing,  may  affirm 
the  judgment.  {Chateau  v.  Suydam,  21  N.  Y.  179,  185  ;  Sears  v. 
Conover,  3  Keyes,  113;  33  How.  324;  see  ante,  p.  408.) 

In  Whitehead  v.  Kennedy  (69  N.  Y.  462,  469),  Andrews,  J., 
says,  "  In  actions  of  tort,  for  injuries  to  the  person,  the  General 
Term  has,  on  appeal  from  the  order  of  the  Special  Term,  made 
on  motion  to  set  aside  a  verdict  for  excessive  damages,  made  a 
conditional  order  reversing  the  judgment  and  granting  a  new 
trial  unless  the  plaintiff  would  consent  to  reduce  the  damages  to 
a  specified  sum,  and  afihrming  it  for  that  amount  if  the  plaintiff 
should  consent  to  the  reduction.  This  seems  to  be  a  compara- 
tively modern  practice,  and  cases  in  this  court  have  assumed  that 
the  General  Term  had  the  power  on  appeal  in  these  cases,  if  the 
verdict  is  deemed  excessive,  to  make  the  conditional  order  men- 
tioned. .  .  The  General  Term,  in  considering  whether  the 
damages  are  excessive,  assume  that  the  controverted  facts  are  as 
found  by  the  jury,  and  thus  inquire  whether,  in  view  of  these 
facts,  the  verdict  should  stand,  or,  if  not  for  the  full  amount,  for 
what  amount." 
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In  actions  for  malicious  prosecution,  it  has  been  held  that 
the  General  Term  had  no  power  to  make  such  an  order,  reducing 
damages.  [Cassin  v.  Delany,  38  N.  Y.  178 ;  6  Abb.  N.  S.  i ; ' 
Thaulev.  Krekeler,  17  Hun,  338  ;  see  Peck  v.  New  York  Cent.  & 
H.  R.  R,  Co^  8  Hun,  286,  289.)  And  in  the  later  cases  in  which 
the  damages  for  personal  injuries  have  been  held  excessive  the 
court  has  not  rendered  its  decision  in  the  alternative,  but  has 
ordered  a  new  trial.  {Peck  v.  New  York  Cent.  &  H.  R.  R.  R.  Co., 
4  Hun,  236,  239;  Langley  v.  Sixth  Ave.  R,  R.  Co^  16  Jones  &  Sp. 
542.     See  Sourwine  v.  Truscott,  25  Hun,  67.) 

Increasing  the  recovery.— In  actions  on  contract  the  court 
would  seem  to  have  power  to  increase  the  recovery  where  the 
facts  are  before  it,  and  the  amount  which  the  plaintiff  should 
recover,  and  which  he  has  failed  to  recover  by  error  of  law,  may 
be  ascertained  by  computation.  (^Canaday  v.  Stiger,  3  Jones  & 
Sp.  423 ;  Woodv.  Supervisors  of  Monroe  County,  30  St.  Rep.  706; 
See  Woodv.  Baker,  60  Hun,  337,  344,  345.)  But  where  the  referee 
found  that  the  plaintiff  would  be  entitled  to  recover  a  specified 
sum  from  the  defendant,  a  municipal  corporation,  but  for  a  limit 
of  appropriation,  and  found  that  he  was  entitled  to  a  smaller  sum 
by  reason  of  such  limitation,  the  General  Term  held  that  it  had 
no  power  to  modify  the  judgment  by  increasing  it,  but  must  affirm 
it,  although  the  limit  of  appropriation  was  not  applicable.  {Kings- 
ley  V.  City  of  Brooklyn,  5  Abb.  N.  C  i ;  see  Cromwell  v.  Burr,  g 
Daly,  482  ;   12  Week.  Dig.  120.) 

Of  orders. — The  General  Term,  upon  appeal  from  an  order, 
is  not  confined  to  a  simple  affirmance  or  reversal,  but  may  make 
the  order  which  should  have  been  made  below  in  the  first  instance. 
{Howard  v.  Freeman,  3  Abb.  [N.  S.]  292;  7  Robt.  25 ;  Knauer 
V.  Glohe  Mut.  Life  Ins.  Co.,  14  Jones  &  Sp.  370.)  And  where  the 
vacating  or  affirmance  of  an  order  is  in  its  discretion,  it  may 
attach  any  condition  it  sees  fit  to  the  affirmance  of  the  order. 
{Syracuse  Savings  Bank  v.  Syracuse,  Chenango  &•  New  York  R.  R, 
Co.,  SSN.Y.  no.) 
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SECTION  XII. 
Entry  of  the  Judgment  Directed  on  Appeal. 

After  the  determination  by  the  Appellate  Division  of  the 
questions  brought  before  it  upon  an  appeal,  the  decision  of  the 
Appellate  Court  is  embodied  in  a  brief  memorandum  expressing 
the  result.  This  memorandum  is  handed  down  to  the  clerk  and 
is  transmitted  by  him  to  the  attorney  for  the  prevailing  party. 
The  memorandum  of  the  decision  of  the  appeal  is  not  the  judg- 
ment but  merely  the  authority  for  an  entry  of  the  judgment. 
{Knapp  V.  Roche,  82  N.  Y.  366.) 

From  this  memorandum  the  attorney  for  the  successful 
party  draws  a  formal  order,  containing  the  proper  recitals,  that 
the  judgment  or  order  appealed  from  be  reversed,  afifirmed  or 
modified,  as  the  case  may  be,  with  the  proper  direction,  if  any, 
as  to  costs. 

If  the  appeal  to  the  Appellate  Division  was  taken  from  a 
judgment  or  order  rendered  or  made  in  an  action  brought  in  the 
Supreme  Court,  the  order  made  upon  the  appeal  must  be  entered 
in  the  office  of  the  clerk  of  the  Appellate  Division,  and  a  certified 
copy  thereof,  with  the  original  case  or  papers  upon  which  the 
appeal  was  heard,  filed  as  provided  in  section  1353  of  the  Code, 
must  be  transmitted  by  the  clerk,  upon  the  payment  of  his  fees, 
to  the  clerk  of  the  county  where  the  judgment  or  order  appealed 
from  was  entered,  and  upon  such  certified  copy  of  the  order  and 
the  case  or  papers  upon  which  the  appeal  was  heard  the  county 
clerk  must  enter  the  judgment  in  his  office.  (Code  of  Civil 
Pro.  §  I35S-) 

The  attorney  for  the  successful  partj-  should  draw  a  formal 
judgment,  annex  it  to  the  papers  transmitted  by  the  clerk  of  the 
Appellate  Division,  have  the  judgment  signed  by  the  clerk  and 
filed  in  his  office.  Such  signing  and  filing  constitute  the  entry  of 
judgment.  (See  Code  of  Civil  Pro.  §  1236  ;  Knapp  v.  Roche,  82 
N.  Y.  366.)  Where  judgment  of  affirmance  is  rendered  upon 
the  appeal,  the  judgment-roll  will  consist  of  a  copy  of  the  judg- 
ment annexed  to  the  papers  upon  which  the  appeal  was  heard. 
Where   subsequent   proceedings  are  taken  at  the  special  term  or 
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trial  term  before  the  entry  of  final  judgment,  the  judgment-roll 
must  also  contain  the  proper  papers  relating  thereto.  (Code 
of  Civil  Pro.  §  1354.) 

The  practice  is  the  same  where  the  appeal  is  from  an  order 
made  in  a  special  proceeding.     (Id.  §  1360.) 

A  judgment  or  order  of  the  Appellate  Division  rendered 
upon  an  appeal  from  the  judgment  or  order  of  an  inferior  court 
must  be  entered  in  the  office  of  the  clerk  of  the  Appellate  Divi- 
sion in  the  department  in  which  the  court  below  is  located.  A 
certified  copy  thereof  annexed  to  the  papers  transmitted  from 
the  court  below  must  be  transmitted  by  the  clerk  upon  the  pay- 
ment of  his  fees  to  the  clerk  of  the  county  where  the  court  from 
which  the  appeal  was  taken  is  situated,  and  shall  constitute  the 
judgment-roll  and  remain  in  his  office.  Such  filing  of  the  judg- 
ment-roll and  entry  of  the  order  is  a  sufficient  authority  for  any 
proceeding  in  the  court  below  or  before  the  judge  or  justice  who 
made  the  order  appealed  from  which  the  judgment  or  order  of  the 
Appellate  Court  directs  or  permits.  But  where  the  execution  of 
the  judgment  or  order  of  the  Appellate  Court  is  stayed  by  an 
appeal  to  the  Court  of  Appeals  the  proceedings  in  the  court 
below  or  before  the  judge  or  justice  who  made  the  order  are 
stayed  in  like  manner.  A  judgment  or  order  of  the  Supreme 
Court  rendered  upon  an  appeal  from  a  judgment  of  any  District 
Court,  or  of  the  City  Court  of  New  York,  or  an  appeal  hereto- 
fore heard  by  the  Superior  Court  of  Buffalo,  must  be  entered  in 
the  office  of  the  clerk  of  the  county  wherein  the  court  below  is 
located,  and,  with  the  papers  transmitted  from  the  court  below, 
forms  the  judgment-roll  which  must  be  filed  in  the  same  office. 
Where  the  appeal  is  from  the  City  Court  of  New  York  the 
judgment  or  order  of  the  Supreme  Court  must  be  entered  in  the 
office  of  the  clerk  of  said  court.  (Id.  §  1345.)  In  other  respects 
the  practice  on  the  entry  of  judgment  is  the  same  as  where  the 
appeal  is  taken  to  the  Appellate  Division  from  a  judgment  or 
order  of  the  Supreme  Court.     (Id.  §  1344.) 

Where  an  appeal  is  taken  from  a  judgment  of  the  Court  of 
Claims  the  notice  of  appeal  and  all  the  papers  required  to  be  filed 
with  or  served  upon  the  clerk,  the  final  order  or  judgment  of  the 
appellate  court,  the  papers  in  ail  proceedings  thereafter  in  the 
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Court  of  Claims  and  a  certified  copy  of  the  judgment  of  that 
court  must  be  attached  to  and  made  a  part  of  the  original  judg- 
njent-roll.     (Rule  23,  Ct.  of  CI.) 

In  the  Second  Department  the  rules  require  that  the  remit- 
titur to  be  transmitted  pursuant  to  section  1355  of  the  Code  shall 
contain  a  copy  of  the  judgment  order  of  that  court,  and  the  record 
which  has  been  filled  with  the  clerk,  and  shall  be  signed  and 
sealed  by  the  clerk  of  that  court.     (Rule  12,) 

A  similar  provision  is  to  be  found  in  the  rules  of  the  Fourth 
Department.     (Rule  15.) 

If  on  an  appeal  to  the  Appellate  Division  the  decision  is 
unanimous  for  the  afHrmance  of  the  judgment  of  the  court  be- 
low, that  fact  should  be  made  to  appear  in  the  order  of  the 
appellate  court  and  in  the  judgment  entered  thereon,  as  such 
fact  may  have  an  important  bearing  upon  the  scope  of  the  re- 
view by  the  Court  of  Appeals  should  an  appeal  be  taken  to  that 
i  court.  (See  Code  of  Civil  Pro.  §  191,  subd.  4.)  It  is  not  neces- 
sary that  the  order  or  judgment  should  specify  what  findings  of 
i  fact  were  sustained  by  the  evidence,  or  repeat  the  words  of  the 
1  Code  or  the  Constitution  and  apply  them  generally  to  all  the 
findings  of  fact.  It  will  be  sufficient  if  the  order  or  judgment 
is  so  drawn  that  the  fact  of  unanimous  affirmance  appears  there- 
from. {See  People  ex  rel.  Manhattan  R.  Co.  v.  Barker,  152  N.  Y. 
417,  438.)  So  if  the  judgment  of  the  Appellate  Division  re- 
verses a  judgment  of  the  court  below  entered  upon  the  report  of 
a  referee  or  the  determination  of  the  trial  court,  or  if  it  grants  a 
new  trial  upon  such  reversal,  and  such  reversal  was  upon  the 
facts,  or  upon  both  the  law  and  the  facts,  it  may  be  important 
that  the  fact  should  appear  in  the  body  of  the  judgment  entered 
to  avoid  a  contrary  presumption  should  a  further  appeal  be  taken 
to  the  Court  of  Appeals.     (See  Code  of  Civil  Pro.  §  1338.) 
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SECTION  XIII. 

Re-argument. 

The  power  of  a  General  Term,  or  its  successor  the  Appel- 
late  Division,  to  grant  a  re-hearing  of  a  matter  determined  by  a 
previous  General  Term,  upon  a  hearing  of  both  parties,  is  un- 
questionable. {Bolles  V.  Duff,  56  Barb.  567.)  The  Appellate 
Division,  First  Department,  has  jurisdiction  to  grant  a  motion 
for  a  re-argument,  and  to  hear  a  re-argument  of  an  appeal  de- 
cided by  the  General  Term  of  the  late  Court  of  Common  Pleas. 
{Hopkins  V.  Clark,  149  N.  Y.  329.)  The  application  is  addressed 
to  the  sound  discretion  of  the  court.  (Fleischmann  v.  Stern,  90 
N.Y.  no;  Butterfield V.  Radde,  8  Jones  &  Sp.  169.) 

The  usual  mode  allowed  by  law  for  correcting  errors  of  the 
General  Term  is  by  appeal,  and  it  is  only  in  courts  of  last  resort, 
where  there  is  no  other  remedy  for  an  oversight  or  mistake,  that 
re-arguments  are  permitted,  unless  in  extraordinary  cases.  {Newell 
V.  Wheeler,  4  Robt.  190.) 

It  is  usually  a  sufficient  ground  for  denying  an  application  for 
a  re-argument  that  there  is  a  remedy  by  appeal.  {Giles  v.  Austin, 
2  Jones  &  Sp.  540.) 

One  of  the  grounds  upon  which  the  application  is  sometimes 
granted  is,  that  since  the  decision  the  Court  of  Appeals  has  de- 
cided adversely  to  the  General  Term  the  precise  question  in- 
volved. In  such  cases  the  General  Term,  in  the  exercise  of  its 
discretion,  will  save  the  party  the  labor  and  expense  of  going  to 
the  higher  court  to  correct  what  the  General  Term  must  assume 
to  have  been  an  error  on  its  part.  {Butterfield v.  Radde,  8  Jones 
&  Sp.  169.)  Thus  where  the  Court  of  Appeals  decides  that  the 
case  was  iiot  a  proper  one  for  a  motion  for  a  new  trial,  and  there- 
fore the  case  was  not  properly  before  the  General  Term  on  the 
merits,  a  re-argument  should  be  granted.  {Produce  Bank  v.  Mor- 
ion, 10  Jones  &  Sp.  124.) 

But  the  rule  does  not  apply  where  the  Court  of  Appeals 
assigns  no  grounds  for  its  decision,  and  hands  down  no  opinion. 
The  General  Terra  will  not  grant  a  re-argument  where  the  de- 
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clsion  of  the  Court  of  Appeals  was  on  technical  grounds,  not 
affecting  the  general  law  of  the  case  or  the  real  merits  of  the  con- 
troversy. (Id.)  Mere  dicta  in  the  Court  of  Appeals  on  the 
dismissal  of  an  appeal  to  that  court  because  the  decision  rested 
in  the  discretion  of  the  court  below,  is  no  ground  for  a  re-argu- 
ment. (Van  Rensselaer  v.  Weight,  34  St.  Rep.  438.)  Where, 
however,  the  decision  of  the  case  at  bar  depends,  by  stipulation, 
upon  the  decision  of  the  case  in  the  Court  of  Appeals,  a  re-argu- 
ment will  be  ordered.  {Butter field  v.  Radde,  8-Ja^s  &  Sp.  169) 
To  render  the  rule  as  to  an  adverse  decision  L^the  Court  of 
Appeals -applicable,  the  facts  of  the  two  cases  in8|fc^isimilar, 
and  the  cases  analogous.  {Doleman v.  Livingston,  4  Jo™^|kSp 
231  ;  45  How.  483;  Taylor  v.  Grant,  4  Jones  &  Sp.  261.)  A^re- 
argument  will  be  granted  when  the  former  decision  of  the  Gen- 
eral Term  was  based  in  part  upon  a  case  subsequently  reversed 
by  the  Court  of  Appeals.  (Freeman  v.  Falconer,  12  Jones  &  Sp. 
579 ;  Hayner  v.  American  Popular  Life  Ins.  Co.,  4  Jones  &  Sp. 

2'II.) 

A  re-argument  may  be  granted  when  an  important  point  in 
the  case  was  not  considered  by  the  court.  But  the  facts  must  be 
undisputed,  and  it  must  clearly  appear  that  the  point  was  not 
considered  at  all.  {Guidet  v.  Mayor,  5  Jones  &  Sp.  124.)  It 
does  not  follow  that  because  an  opinion  of  the  court  does  not 
consider  and  discuss  all  the  decisions  referred  to  by  counsel  on 
the  argument,  or  the  questions  considered  on  their  briefs,  that 
those  decisions  and  questions  have  not  been  carefully  examined, 
and  such  omission  affords  no  ground  for  a  new  trial.  (Taylor  v. 
Grant,  \  Jones  &  Sp.  259;  Weston  v.  Ketchum,  7  Jones  &  Sp.  552; 
Ernst  V.  Estey  Wire  Works  Co.,  21  Misc.  68  ;  Fosdick  v.  Town  of 
Hempstead,  126  N.  Y.  651  ;  Chatterton  v.  Chatterton,  34  App.  Div. 
245.) 

The  fact  that  counsel  failed  to  present  authorities  (Rector, 
etc.,  v.  Higgins,  4  Robt.  372) ;  or  that  he  overlooked  material 
points  (Krom  v.  Levy,  6  N.  Y.  Sup.  Ct.  [T.  &  C]  253); 
or  was  not  duly  prepared  to  argue  the  appeal  (Drucker  v.  Patter- 
son, 2  Hilt.  135),  is  no  ground  for  ordering  a  re-argument. 

A  re-argument  should  not  be  ordered  merely  for  a  preponder- 
ance  of  evidence  on  one  side  when  the  evidence  is  conflicting 
and  the  previous  General  Term  has   decided  against   such  pre- 
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ponderance.  {Newell  v.  Wheeler,  4  Robt.  190;  see  Fisher  v. 
Merwin,  24  How.  284.)  And  a  re-argument  will  not  be  granted 
where  the  party  has  allowed  his  time  within  which  to  appeal 
to  the  Court  of  Appeals  to  expire.  {Cuykendall  v.  Douglass, 
17  Week.  Dig.  315.)  A  motion  for  a  re-argument  cannot  be 
made  after  appeal  to  the  Court  of  Appeals  {Citizens'  Water- 
■zvorks  Co.  V.  Perry,  36  St.  Rep.  747),  and  a  decision  thereon. 
{/ungy.  Keuffel,  12  Misc,  89.) 

Motions  for  re-argument  must  be  on  notice  to  the  adverse 
party,  stating  briefly  the  ground  upon  which  a  re-argument,  is 
asked,  and  such  motions  must  be  submitted  on  printed  briefs, 
stating  concisely  the  points  supposed  to  have  been  overlooked 
or  misapprehended  by  the  court,  with  proper  reference  to  the 
particular  portion  of  the  case  and  the  authorities  relied  on  ;  and 
a  copy  of  the  opinion  of  the  court  deciding  the  cause  ;  and 
counsel  will  not  be  heard  orally.  (See  Rule  8,  First  Dept.; 
Rule  II,  Second  Dept.;  Rule  11,  Third  Dept.;  Rule  14,  Fourth 
Dept.)  In  the  First  Department  motions  for  re-argument 
must  be  noticed  for  the  term  succeeding  that  upon  which 
the   appeal    was    decided    (Rule  8.) 

Where  a  re-hearing  is  granted  it  is  heard  upon  the  same 
record.  The  court  has  no  power  to  allow  the  party  to  make  an 
amended  case  and  hear  the  re-argument  thereon.  {Wright  v. 
{Terry,  24  Hun,  228.) 


SECTION  XIV. 

Enforcement  of  the  Judgment  of  the  Appellate 

Court. 

Where  an  appeal  has  been  taken  to  the  Appellate  Division 
from  the  judgment  or  order  of  an  inferior  court,  and  the  judg- 
ment or  order  made  upon  the  appeal  has  been  duly  transmitted 
to  and  entered  in  the  office  of  the  proper  clerk,  the  filing  of  the 
judgment-roll  or  the  entry  of  the  order  is  a  sufficient  authority 
for  any  proceeding  in  the  court  below  or  before  the  judge  or 
justice  who  made  the  order  appealed  from  which  the  judgment 
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or  order  of  the  appellate  court  directs  or  permits.  (Code  of 
CivU  Pro.  §  1345.) 

The  Code  provides  that  where  a  judgment  from  which  an 
appeal  has  been  taken  from  one  court  to  another  is  wholly  or 
partly  affirmed,  or  is  modified  upon  the  appeal,  it  must  be 
enforced  by  the  court  in  which  it  was  rendered,  to  the  extent 
permitted  by  the  determination  of  the  appellate  court  as  if  the 
appeal  therefrom  had  not  been  taken.     (Id.  §  13 19.) 

Where  an  appeal  has  been  taken  from  one  court  to  another 
from  a  final  order  made  in  a  special  proceeding,  and  on  such 
appeal  the  order  is  wholly  or  partly  affirmed  or  is  modified,  the 
appellate  court  may  enforce  its  order,  or  may  direct  the  pro- 
ceedings to  be  remitted  for  that  purpose  to  the  court  below,  or 
to  the  judge  who  made  the  order  appealed  from.     (Id.  §  1320.) 


CHAPTER  XVI. 

APPEALS  TO  THE  GENERAL  TERM  OF  THE 
CITY  COURT  OF  NEW  YORK. 

SECTION  I, 
Taking  and  Perfecting  the  Appeal. 

The  General  Term."— The  General  Term  of  the  City  Court 
of  New  York  is  held  at  the  City  Hall  in  the  city  of  New  York 
(Code  of  Civil  Pro.  §  325),  by  at  least  two  justices,  and  a  concur- 
rence of  two  justices  is  necessary  to  pronounce  a  decision.  If 
two  do  not  concur  a  re-argument  must  be  ordered.     (Id.  §  324.) 

A  General  Term  of  the  court  is  held  on  the  last  Monday  of 
January,  February,  March,  April,  May,  September,  October, 
November  and  December,  terminating  on  the  Friday  thereafter, 
unless  further  extended  by  the  judges  holding  the  term. 
(Rule  I.) 

Determinations  reviewed. — An  appeal  to  the  General  Term 
of  this  court  may  be  taken  from  a  final  judgment  rendered 
therein,  in  a  case  where  an  appeal  may  be  taken  to  the  Appellate 
Division  of  the  Supreme  Court  from  a  final  judgment  rendered 
therein  as  prescribed  in  section  1346  of  the  Code.  (Code  of 
Civil  Pro.  §  3188.)  An  appeal  may  also  be  taken  from  an  inter- 
locutory judgment  rendered,  or  an  order  made,  at  a  Special  Term 
or  at  a  Trial  Term  thereof,  or  an  order  made  by  a  judge  thereof, 
out  of  court,  in  a  case  where  an  appeal  may  be  taken  to  the 
Appellate  Division  of  the  Supreme  Court  from  an  interlocutory 
judgment  rendered,  or  an  order  made,  in  like  manner,  as  pre- 
scribed in  sections  1347, 1348,  and  1349  of  the  Code.    (Id.  §  3189.) 

Time  and  manner  of  taking  the  appeal.— An  appeal  to 
the  General  Term   from  an  interlocutory  judgment  or  from  an 
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The  appeal-book. 

order  must  be  taken  within  ten  'days  after  service  of  a  copy  of 
the  judgment  or  order  appealed  from,  and  a  written  notice  of 
the  entry  thereof.  In  every  other  respect  the  appeal  is  governed 
by  the  general  provisions  of  the  Code  relating  to  appeals  and  by 
the  provisions  thereof  relating  to  appeals  to  the  Appellate 
Division  of  the  Supreme  Court  from  judgments  or  orders  of  the 
same  court.  (Code  of  Civil  Pro.  §  3190.)  The  practice  on  such 
appeals  has  been  considered  at  length  in  the  preceding  chapter. 
(See  ante,  p.  372.) 


SECTION    II. 

Proceedings  Between  Notice  of  Appeal  and  Argument. 

In  general. — As  the  practice  on  an  appeal  to  the  General 
Term  of  the  City  Court  of  New  York  is  in  all  or  nearly  all  essen- 
tial particulars  the  same  as  on  an  appeal  to  the  Appellate 
Division  of  the  Supreme  Court  from  a  judgment  or  order  of 
that  court,  it  will  be  unnecessary  to  consider  here  in  detail  the 
various  steps  in  the  preparation  of  the  cause  for  argument.  All 
thafwill  be  attempted  is  to  notice  some  of  the  points  of  prac- 
tice peculiar  to  these  appeals  as  set  forth  in  the  Code  and  rules 
of  the  City  Court. 

The  appeal-book. — On  appeals  from  judgments  and  orders, 
the  appeal-book  must  be  printed  as  prescribed  by  the  rules  of  the 
Supreme  Court,  and  must  contain  the  opinion  of  the  judge  be- 
low, or  the  reasons  given  for  the  decision  filed  or  indorsed  by 
ilaim  upon  the  papers;  and  if  there  be  no  opinion  or  reason  given 
land  filed,  that  must  be  made  to  appear  by  the  certificate  of  the 
I  clerk  of  the  City  Court.  The  appellant  must  serve  upon  the 
I  attorney  for  the  adverse  party,  at  least  five  days  before  the  first 
day  of  the  term,  three  printed  copies  of  said  papers.  In  case  the 
appellant  omits  to  furnish  to  the  adverse  party  the  number  of 
copies  of  the  papers  specified,  that  party  is  entitled  to  move  on 
aflfidavit  and  three  days'  notice  of  motion,  for  the  earliest  practi- 
cable day  of  the  term,  that  the  cause  be  stricken  from  the  calen- 
dar, and  that  the  judgment  or  order  appealed  from  be  affirmed 
with  costs.     (Rule  3.) 
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Appeals  from  orders  must  be  heard  upon  printed  papers, 
consisting  of  copies,  certified  by  the  clerk  of  the  City  Court,  of 
all  the  papers  used  on  the  motion  and  recited  in  the  order  as 
entered  on  the  motion,  the  opinion'or  decision  of  the  court  be- 
low, as  provided  by  Rule  3,  the  order  appealed  from  and  the 
notice  of  appeal.     (Rule  8.) 

The  appellant  must  furnish  to  each  of  the  three  judges 
composing  the  General  Term,  at  least  four  days  before  the  meet- 
ing thereof,  one  copy  of  the  printed  case  on  appeal.  The  cases' 
required  may  be  left  at  the  clerk's  ofKce  addressed  to  the  General 
Term  judges  and  the  clerk  must  see  that  they  are  delivered. 
(Rule  4.) 

Notice  of  hearing  and  note  of  issue. — A  notice  of  the 
hearing  of  the  appeal  to  the  General  Term  may  be  given  for  any 
day  of  the  term.  (Code  of  Civil  Pro.  §  3162.)  This  notice  must 
not  be  less  than  five  days.     (Id.  §  3 161.) 

A  note  of  issue  must  be  filed  with  the  clerk  at  least  five  days 
before  the  day  in  term  for  which  the  cause  is  noticed  for  argu- 
ment. (Rule  9.  See  Code  of  Civil  Pro.  §3162.)  The  note  of 
issue  must  specify  the  name  of  the  judge  from  whose  order  or 
judgment  the  appeal  is  taken,  and  if  the  action  was  tried  by  a 
referee  that  fact  must  be  stated.  The  clerk  must  specify  on  the 
calendar  by  which  of  the  judges  the  cause  was  tried,  and  if  it 
was  tried  by  a  referee  must  state  that  fact.     (Rule  9.) 


SECTION    III. 
The  Argument. 

At  the  commencement  of  the  argument  the  parties  must  de- 
liver  nine  copies  of  the  printed  papers  and  points  to  the  clerk  of 
the  General  Term,  which  printed  case  must  contain  the  certifi- 
cate of  the  clerk  that  the  case  has  been  duly  filed  upon  the 
order  of  the  judge  or  referee  who  tried  the  cause.     (Rule  12.) 

Counsel  are  not  allowed  to  occupy  more  than  fifteen  minutes 
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Time  limited  for  argument. 


in  arguing  an  appeal  from  an  order,  and  not  more  than  thirty 
minutes  in  arguing  an  appeal  from  a  judgment,  unless  by  permis- 
sion of  the  court. 

The  proceedings  upon  the  argument,  the  principles  govern- 
ing  the  decision  of  the  appeal,  the  judgment  and  the  proceedings 
subsequent  thereto  will  be  substantially  the  same  as  on  an  appeal 
to  the  Af«dJbte  Division  from  a  judement  or  order  of  the  same 
court. 


CHAPTER  XVII. 

APPEALS    TO    THE    APPELLATE    TERM    OF 
THE  SUPREME  COURT. 

SECTION  I. 
The  Appellate  Term. 

The  origin  of  the  appellate  branch  of  the  Supreme  Court, 
now  commonly  known  as  the  Appellate  Term,  its  organization 
and  its  jurisdiction,  have  been  noticed  in  the  preceding  pages  of 
this  volume.  Its  function  as  an  appellate  court  is  chiefly  con- 
fined to  the  review  of  the  determinations  of  the  General  Term 
of  the  City  Court  of  the  city  of  New  York  and  the  judgments 
of  what  were  formerly  known  as  the  District  Courts  of  the  city 
of  New  York,  now  consolidated  with  certain  justices'  courts  of 
the  city  of  Brooklyn,  and  forming  a  part  of  the  present  Munici- 
pal Court  of  the  city  of  New  York.  Appeals  from  judgments 
rendered  by  the  Municipal  Court  in  a  district  within  the  Second 
Judicial  Department  are  now  heard  by  the  Appellate  Division 
of  that  department,  so  that  the  only  judgments  of  the  Municipal 
Court  of  the  city  of  New  York  reviewed  at  the  Appellate  Term 
are  such  as  are  rendered  in  a  district  embraced  within  the  First 
Judicial  Department. 

As  the  "  Greater  New  York  Charter,"  under  which  the 
Municipal  Court  was  created,  provides  that  "  An  appeal  from  a 
judgment  rendered  in  the  Municipal  Court  of  the  city  of  New 
York  may  be  taken  to  the  Supreme  Court  in  the  cases  and  in 
the  manner  prescribed  in  articles  first  and  second  of  title  eight 
of  chapter  nineteen  of  the  Code  of  Civil  Procedure,"  and  as  the 
articles  so  referred  to  are  those  governing  appeals  to  the  County 
Court  from  judgments  rendered  by  a  justice  of  the  peace  where 
a  new  tdal  in  the  appellate  court  is  not  demanded  in  the  notice 
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Time  and  mode  of  taking  the  appeal. 

of  appeal,  and  as  the  practice  on  such  appeals  differs  in  all 
essential  particulars  from  that  governing  other  appeals  and  is 
separately  discussed  in  a  subsequent  chapter,  a  statement  of  it 
in  this  connection  would  result  only  in  confusion  and  repetition, 
and  will  consequently  be  omitted. 

It  is  also  inexpedient  to  attempt  to  state  in  this  connection 
the  practice  on  appeal  from  a  judgment  rendered  in  the  Munici- 
pal Court  of  Buffalo,  as  the  practice  on  such  appeal  may  be 
governed  by  the  rules  regulating  appeals  from  a  Justice's  Court 
to  the  County  Court  or  by  the  rules  of  the  Supreme  Court, 
according  to  the  appellant's  selection  of  an  appellate  tribunal  as 
evidenced  by  his  notice  of  appeal.  (See  Laws  of  1891,  Ch.  105, 
§  475,   as  amended  by  Laws  of  1898,  Ch.  loi,  §  2.) 

For  the  reasons  stated  the  procedure  considered  in  this 
chapter  will  be  such  only  as  relates  to  appeals  from  the  City 
Court  of  New  York  to  the  Appellate  Term. 

SECTION    II. 
Taking  and  Perfecting  the  Appeal. 

An  appeal  to  the  Supreme  Court  from  the  judgment  or 
order  of  the  City  Court  of  New  York  must  be  taken  within 
twenty  days  after  the  service  of  a  copy  of  the  judgment  or 
order  appealed  from  and  a  written  notice  of  the  entry  thereof. 
(Code  of  Civil  Pro.  §  3193.) 

The  general  provisions  of  the  statute  as  to  the  limitations 
of  the  time  within  which  to  appeal  and  the  decisions  thereunder 
will  be  found  in  another  chapter.     (See  ante  p.  166.) 

The  appeal  is  taken  by  serving  upon  the  attorney  for  the 
adverse  party  and  upon  the  clerk  with  whom  the  judgment  or 
order  appealed  from  is  entered,  a  written  notice  to  the  effect 
that  the  appellant  appeals  from  the  judgment  or  order  or  from 
a  specified  part  thereof.  (Code  of  Civil  Pro.  §  1300.)  The  re- 
quisites of  the  notice  of  appeal  and  the  mode  of  its  service 
need  not  be  specially  considered.     (See  ante,  p.   177.) 

No  security  is  required  to  perfect  the  appeal.  (Code  of 
Civil  Pro.  §§  1341,  1343;  Qui£-gv.  International  Shirt  and  Collar 
Co.,  16  Misc.  39.) 
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If  appellant  wishes  to  stay  execation  of  judgment  pending  appeaL 

If  the  appeal  is  from  an  order  granting  a  new  trial  upon  a 
case  or  exceptions  the  notice  of  appeal  must  contain  an  assent 
on  the  part  of  the  appellant  that  if  the  order  is  afGrmed  judg- 
ment absolute  may  be  rendered  against  him.  (Code  of  Civil 
Pro.  §  3 191.) 


SECTION  III. 
Staying  Execution  Pending  the  Appeal. 

If  the  api>ellant  desires  to  stay  the  execution  of  a  judg- 
ment  pending  an  appeal  taken  therefrom,  he  must  furnish  the 
same  security,  and  the  sureties  may  be  excepted  to  and  must 
justify,  the  same  as  on  an  appeal  to  the  Court  of  Appeals  from  a 
judgment  of  the  same  amount  or  to  the  same  effect.  (Code  of 
Civil  Pro.  §  1 341.)  The  character  and  extent  of  the  security 
required  to  stay  the  execution  of  a  judgment  on  appeal  to  the 
Court  of  Appeals  (see  ante,  p.  193),  and  the  practice  on  the  excep- 
tion to  and  justification  of  the  appellant's  sureties  on  such 
appeal  (see  ante,  p.  227),  have  been  pointed  out. 

An  appeal  from  an  order  does  not  stay  the  execution  of  the 
order.  If  the  appellant  desires  a  stay  he  should  apply  to  the 
appellate  court  or  to  a  judge  thereof  for  an  order  directing  such 
stay.  The  court  or  judge  appealed  to  may  grant  the  order 
upon  such  terms  as  to  security  or  otherwise  as  justice  requires. 
(Code  of  Civil  Pro.  §  1343.)  The  practice  upon  the  motion  has 
been  pointed  out  elsewhere.  There  are  certain  cases  in  which  the 
security  required  to  stay  the  execution  of  the  judgment  or  order 
appealed  from  may  be  limited  or  wholly  dispensed  with.  The 
cases  in  which  such  relief  maybe  had,  and  the  mode  of  obtaining 
it  have  been  already  considered.     (See  ante,  p.  217.) 

SECTION  IV. 

Proceedings  Between  Notice  of  Appeal  and  Argument. 

Curing  defects  in  Proceedings. — If  the  appellant,  season, 
ably  and  in  good  faith,  has  served  the  notice  of  appeal  either 
upon  the  clerk  or  upon  the  adverse  party  or  his  attorney,  but  has 
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omitted,  through  mistake,  inadvertence  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to  per- 
fect the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  he  should  set  forth  the  facts  in  an  affidavit,  and 
upon  this  affidavit  and  notice  to  the  adverse  party,  should 
promptly  apply  to  the  court  in  or  to  which  the  appeal  is  taken, 
for  an  order  permitting  him  to  amend  or  to  supply  the  omis- 
sion. The  court  may  grant  the  order  in  its  discretion  upon 
such  terms  as  justice  requires.  (Code  of  Civil  Pro.  §  1303 ;  ante, 
p.  248.) 

Transfer  of  papers  to  the  appellate  court. — If  the  appeal 
is  taken  from  a  final  judgment  of  the  General  Term  of  the  City 
Court  it  will  be  heard  upon  a  copy  of  the  judgment-roll  and  of 
the  case  and  notice  of  exceptions,  if  any,  filed  after  the  entry  of 
judgment,  and  a  certified  copy  of  the  judgment  given  thereon 
and  of  the  notice  of  appeal.  If  the  appeal  is  from  an  order  or 
part  of  an  order,  the  appeal  will  be  heard  upon  a  certified  copy 
of  the  notice  of  appeal,  of  the  order  and  the  papers  upon  which 
order  was  founded.  The  appellant  must  cause  the  papers  to  be 
transmitted  to  and  filed  with  the  clerk  of  the  appellate  term 
(Code  of  Civil  Pro.  §  1315  ;  ante,  p.  284,)  within  ten  days  after 
service  of  the  notice  of  appeal.     (Special  Rule  3,  First  Dept.) 

If  the  appeal  is  from  a  district  court  of   the  city  of  New 

York  the  appellant  must  cause  the  return  to  be  transmitted  to 

the  appellate  court  within  thirty  days  after  service  of  the  notice 

of  appeal  as  provided  in   section    3053    of   the    Code  of    Civil 

i  Procedure. 

Service  of  copies  of  the  return. — Where  the  appeal  is  from 
the  City  Court  the  appellant  should  cause  the  return  to  be  printed 
as  required  by  the  general  rules  of  practice  (see  ante,  p.  282),  and 
serve  three  printed  copies  thereon  upon  the  attorney  for  the  res. 
pondent.     (Special  Rule  3,  First  Dept.) 

Motion  to  dismiss. — In  appeals  from  the  City  Court,  in  case 
the  appellant  does  not  cause  the  return  to  be  filed  with  the  clerk 
of  the  Appellate  Term  and  print  and  serve  three  copies  thereof 
upon  the  attorney  for  the  respondent,  printed  as  required  by  the 
general   rules   of  practice,  within   ten   days  after  service  of   the 
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Compelliag  a  return  from  the  district  court. 

notice  of  appeal,  the  respondent  may  move  upon  five  days'  notice 
to  dismiss  the  appeal,  and  the  appeal  shall  be  dismissed  unless 
the  time  of  the  appellant  to  cause  such  return  to  be  filed  and 
copies  thereof  printed  and  served  be  extended  to  such  Appellate 
Term  for  good  cause  shown. 

In  appeals  from  the  District  Courts  if  the  appellant  does  not 
procure  the  return  to  be  made  to  the  court  within  the  time  pre- 
scribed in  section  3053  of  the  Code  of  Civil  Procedure,  the  respon- 
dent may  move,  on  five  days'  notice,  to  dismiss  the  appeal, 
and  such  appeal  will  be  dismissed  unless  such  Appellate  Term, 
for  good  cause  shown,  extends  the  time  in  which  the  return 
may  be  filed.     (Id.) 

Compelling  a  return  from  the  district  court. — If  the  court 
below  dofes  not  make  the  return  to  the  Appellate  Term  as 
prescribed  by  the  Code,  the  appellant  may  move  on  the  first 
day  of  the  Appellate  Term,  upon  five  days'  notice,  to  compel  such 
return  by  attachment.     (Id.) 

Putting  the  cause  on  the  calendar. — The  clerk  of  the 
Appellate  Term  of  the  Supreme  Court  makes  up  a  calendar  of  all 
appeals  to  be  heard  at  each  term,  and  publishes  the  same  in  the 
Law  Journal  at  least  five  days  before  the  commencement  of  the 
term.  No  appeal  will  be  placed  upon  the  calendar  unless  the 
return  from  the  court  below  is  duly  filed  with  the  clerk  of  the 
Appellate  Term  at  least  eight  days  before  the  commencement  of 
the  term  ;  nor,  in  the  case  of  appeals  from  the  City  Court,  unless 
an  affidavit  is  filed  with  such  clerk  at  least  eight  days  before  the 
commencement  of  the  term  by  which  it  appears  that  three  copies 
of  such  return,  duly  printed  as  required  by  the  general  rules  of 
practice,  have  been  served  upon  the  attorney  for  the  respondent 
Upon  such  return  being  filed  as  aforesaid,  and,  in  the  case  of 
appeals  from  the  city  court,  upon  an  affidavit  as  aforesaid  being 
also  filed,  the  clerk  must  place  the  appeal  upon  the  calendar 
in  the  order  in  which  the  return  was  filed.  (Special  Rule  2, 
First  Dept.) 

Notice  of  argument. — Appeals  to  the  Appellate  Term  are 
brought  on  for  argument  upon  a  notice  of  eight  days.     (Id.) 
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The  argument,  submission  or  default. 


SECTION     V. 
The  Hearing,  Decision  and  Judgment. 

The  argument,  submission  or  default.— If  the  appellant 
does  not  appear  upon  the  call  of  the  calendar,  the  judgment  or 
order  appealed  from  will  be  affirmed.  If  the  appellant  appears 
and  the  respondent  fails  to  appear,  the  appellant  may  either  argue 
or  submit  his  case,  but  judgment  of  reversal  will  not  be  allowed. 
(Special  Rule  6,  First  Dept.) 

In  the  argument  of  an  appeal  from  an  order  not  more  than 
fifteen  minutes  can  be  occupied  by  counsel  on  either  side,  and 
in  the  argument  of  an  appeal  from  a  judgment  not  more  than 
thirty  minutes  can  be  occupied  by  counsel  on  either  side,  except 
by  express  permission  of  the  court.  (Special  Rule  5,  First 
Dept.) 

The  decision  of  the  appeal, — The  powers  of  the  Appellate 
Term  of  the  Supreme  Court  on  an  appeal  from  a  judgment  of  the 
City  Court  of  New  York,  are  similar  to  these  of  the  Court  of 
Appeals  upon  an  appeal  from  a  judgment  of  the  Appellate  Divi- 
sion. Where  atrial  has  been  had  and  a  general  verdict  rendered 
by  a  jury,  the  Appellate  Term  is  confined  to  the  review  of  ques- 
tions of  law  arising  upon  exceptions  duly  taken,  and  cannot  cor- 
rect the  errors  of  the  jury.  [Briscoe  v.  Ltii,  19  Misc.  5;  Mahoney 
V.  O'Neill,  29  Misc.  619 ;  Pollak  v.  Metropolitan  St.  R.  Co.,  Id. 
623  ;  Machauer  v.  Fogel,  21  Misc.  63^.)  The  finding  of  the  jury 
and  affirmance  by  the  General  Term  of  the  City  Court  leaves  only 
the  question  whether  there  was  any  evidence  to  support  the  ver- 
dict for  the  determination  of  the  appellate  court.  {Harlam  v. 
Green,  31  Misc.  261 ;  Frisckman  v.  Zimmerman,  19  Misc.,  53.) 
The  Appellate  Term  cannot  reverse  on  the  facts.  (Geitelsohn 
V.  Citizens  Savings  Bank,  20  Misc.  84.)  It  has  nothings  to  do 
with  questions  as  to  the  weight  of  evidence.  [Bogan  v.  Wright, 
22  Misc.  94  ;  Mahoney  v.  O'Neill,  29  Misc.  619  ;  Matter  of  Bloom- 
enthal,  22  Misc.  704;  Craswellv.  N.  Y.  &•  South  Brooklyn  Ferry 
S-  Steam  Trans.  Co.,  28  Misc.  487  ;  Hoff  v.  Coumeight,  14  Misc. 
314.)    Matters  resting  in  the  discretion  of  the  City  Court  will  not 
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be  reviewed  ;  and  in  general,  the  rules  governing  the  decision  of 
an  appeal  to  the  Court  of  Appeals  will  be  applied  to  the  decision 
of  appeals  to  the  Appellate  Term  from  the  determinations  of  the 
City  Court.     (See  ante,  p.  330.) 

Where  the  appeal  is  taken  from  the  Municipal  Court  to  the 
Appellate  Term,  the  judgment  of  the  court  below  will  hot  be 
reversed  on  the  facts  unless  injustice  has  been  done.  {Gwillim  v. 
Smith,  26  Misc.  784 ;  Schmitz  v.  Stahl,  Id.  788 ;  Lewis  v.  Hosty, 
Id.  789  ;  Smith  v.  Davis,  Id.  798  ;  Lewis  v.  Heydenreich,  Id.  833.) 
The  findings  of  the  justice  depending  on  his  solution  of  a  con- 
flict of  evidence  will  not  be  disturbed.  {Kingston  v.  Berry,  26 
Misc.  803  ;  Fowler  v.  Marcus,  41  App.  Div.  425  ;  Karpas  v.  En- 
glehardt,  57  N.  Y.  Supp.  245.)  And  it  has  been  held  in  numer- 
ous cases  that  the  decision  of  the  justice  on  the  weight  of  evi- 
dence is  not  open  to  review.  {King  v.  Kaim,  60  N.  Y.  Supp. 
264)  The  courts  have  applied  to  the  decision  of  these  appeals 
the  rules  applicable  to  appeals  from  judgments  rendered  by  jus- 
tices of  the  peace.  (See  Fowler  v.  Marcus,  41  App.  Div.  425.) 
But  these  rules  must  now  be  reconsidered  in  the  light  of  the 
recent  amendment  to  section  3063  of  the  Code  which  provides 
that  the  appellate  court  on  an  appeal  from  a  judgment  rendered 
by  a  justice  of  the  peace  may  affirm  or  reverse  the  judgment  of 
the  justice,  in  whole  or  in  part,  and  as  to  any  or  all  of  the  par- 
ties, and  for  errors  of  law  or  fact,  and  where  the  judgment  is 
contrary  to  or  against  the  weight  of  the  evidence,  the  appellate 
court  may,  upon  its  reversal  of  a  judgment,  order  a  new  trial 
before  the  same  or  another  justice  of  the  same  county  to  be 
designated  in  the  order,  etc.  This  amendment  of  the  Code 
clearly  indicates  an  intention  on  the  part  of  the  legislature  to 
change  the  rule  which  had  heretofore  been  declared  by  the 
courts  as  governing  this  class  of  appeals  and  to  confer  upon  the 
appellate  court  the  power  to  review  and  reverse  where  in  its 
opinion  the  judgment  is  contrary  to  or  against  the  weight  of  the 
evidence. 

The  appellate  court  may  so  modify  the  judgment  of  the 
Municipal  Court  as  to  increase  the  amount  of  the  recovery  where 
the  record  presents  all  the  necessary  facts  upon  which  a  judgment 
depends,  and  discloses  no  errors  of  law.  {Ayvardv.  Powers, 
-5  Misc.  476.) 
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The  judgment. 

The  judgment, — The  order  made  by  the  Appellate  Term 
upon  the  decision  of  the  appeal  must  be  entered  in  the  office  of 
the  county  clerk,  and  in  case  of  an  appeal  from  a  District  Court 
must  be  annexed  to  the  return  from  that  court  and  filed  in  the 
office  of  the  county  clerk.  In  the  case  of  an  appeal  from  the 
City  Court,  a  certified  copy  of  the  order  on  appeal  must  be  an- 
nexed to  the  return  received  from  the  City  Court,  and  must  be 
transmitted  to  the  City  Court  as  required  by  section  1345  of  the 
Code.  (Special  Rule  2,  First  Dept.)  The  section  of  the  Code 
to  which  reference  is  made  in  the  rule  cited,  provides:  "  A  judg- 
ment or  order  of  the  Supreme  Court,  rendered  upon  an  appeal 
from  a  judgment  of  any  District  Court,  or  of  the  City  Court  of 
New  York,  or  an  appeal  heretofore  heard  by  the  Superior  Court 
of  Buffalo,  must  be  entered  in  the  office  of  the  clerk  of  the 
county  wherein  the  court  below  is  located,  and,  with  the  papers 
transmitted  from  the  court  below,  forms  the  judgment-roll  which 
must  be  filed  in  the  same  office.  Where  the  appeal  is  from  the 
City  Court  of  New  York,  the  judgment  or  order  of  the  Supreme 
Court  must  be  entered  in  the  office  of  the  clerk   of  said   court." 

The  form  of  the  judgment  will  depend  upon  the  circum- 
stances of  the  particular  case.  Where  the  appeal  is  from  the 
Municipal  Court  of  the  city  of  New  York  the  appellate  court 
may  reverse,  affirm  or  modify  the  judgment  appealed  from,  and 
where  a  judgment  is  reversed,  may  order  a  new  trial  in  the  Mu- 
nicipal Court  in  the  District  in  which  the  action  was  brought. 
Where  the  judgment  is  modified  or  a  new  trial  ordered,  costs  are 
in  the  dis>^retion  of  the  appellate  court.  (Laws  of  1897,  Oh.  378, 
§  '367-) 
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APPEAL  TO  THE  COUNTY  COURT. 

SECTION    I. 
Parties  to  the  Appeal. 

Any  party  aggrieved  by  a  judgment  of  a  justice  of  the 
peace  may  appeal  therefrom  (Code  of  Civil  Pro.  §  3045),  whether 
it  is  in  his  favor  {Bissell  v.  Marshall,  6  Johns.  loo;  Slaman  v. 
Buckley,  29  Barb.  289),  or  is  against  him  solely,  or  against  him 
and  another  defendant  (Matteson  v.  Jones,  9  How.  152);  and 
without  regard  to  whether  the  other  party  has  also  taken  an  ap- 
peal or  not.  {Jones  v.  Owen,  5  Hun,  339;  Glasner  v.  Wheaton, 
2  E.  D.  Smith,  352;  Robbins  v.  Codman,  4  E.  D.  Smith,  315.) 

An  appeal  from  an  order  determining  a  demand  for  the  re- 
turn of  the  possession  of  animals  seized  as  estrays  under  the  pro- 
visions of  the  Code  of  Civil  Procedure  may  be  taken  by  the  per- 
son making  the  demand,  or  by  either  party  to  the  special  pro- 
ceeding; and  each  party  or  person  so  entitled  to  appeal  must  be 
made  a  respondent  upon  an  appeal  taken  by  one  of  the  others. 
(Code  of  Civil.  Pro.  §  3102.)  An  appeal  from  a  final  order  made 
upon  the  petition  in  such  proceeding  may  be  taken  either  by  the 
petitioner  or  by  the  person  answering.     (Id.  §  3104.) 

SECTION     II. 

Time  within  which  the  Appeal  must  be  Taken. 

An  appeal  to  the  County  Court  from  a  judgment  rendered 
by  a  justice  of  the  peace  must  be  taken  within  twenty  days  after 
the  entry  of  the  judgment  in  the  justice's  docket;  except  that 
when  the  defendant  appeals  from  a  judgment  rendered  in  an 
action  wherein  he  did  not  appear,  and  the  summons  was  not  per- 
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sonally  served  upon  him,  the  appeal  may  be  taken  within  twenty 
days  after  the  personal  service  upon  him  on  the  part  of  the  plain- 
tiff of  written  notice  of  the  entry  of  the  judgment,  but  not  after 
the  expiration  of  five  years  from  the  entry  of  judgment.  (Code 
of  Civil  Pro.  §  3046.)  The  time  within  which  the  justice  must 
enter  the  judgment  in  his  docket-book  has  been  fixed  by  statute. 
(Id.  §  3015.)  But  the  statute  does  not  prohibit  a  party  from  ap- 
pealing from  a  judgment  until  it  is  entered  in  the  docket-book; 
and  an  appeal,  taken  from  a  judgment  actually  rendered,  though 
not  docketed,  will  not  be  premature.  (See  Griswold  v.  Van 
Deusen,  2  E.  D.  Smith,  178.)  It  has  been  held  that  an  appeal 
taken  within  twenty  days  from  the  entry  of  the  judgment  in  the 
justice's  docket  is  in  time,  though  the  judgment  was  not  docket- 
ed until  a  month  after  its  entry  in  the  justice's  minutes.  {Beuer- 
lin  V.  Hodges,  31  St.  Rep.  759.)  But  it  has  also  been  held  that 
a  judgment  rendered  by  a  justice  eight  months  after  its  submis- 
sion to  him  for  determination,  is  absolutely  void  and  that  an  ap- 
peal taken  therefrom  for  the  purpose  of  obtaining  a  new  trial 
in  the  County  Court  must  be  dismissed  on  motion.  {Gilling- 
hain  V .  Jenkins,  40  Hun,  594.) 

What  is  a  sufficient  notice  of  the  entry  of  a  judgment  to  set 
running  the  time  limited  for  taking  an  appeal  has  been  noticed 
elsewhere.  (See  ante,  p.  167.  See  also  Pearson  v.  Lovejoy,  35 
How.  193;  53  Barb.  407.) 

An  appeal  from  a  final  order  made  in  summary  proceedings 
to  recover  the  possession  of  real  property  must  be  taken  within 
the  time  limited  for  an  appeal  from  a  judgment  rendered  by  a 
justice  of  the  peace.  (Code  of  Civil  Pro.  §  2260.)  An  appeal 
from  an  order  determining  a  demand  for  the  return  of  the  pos- 
session of  an  animal  seized  as  an  estray,  may  be  taken  at  any 
time  before  a  final  order  is  made  upon  the  petition.  (Id.  §  3102.) 
An  appeal  fiom  the  final  order  made  upon  the  petition  in  such 
proceeding  must  be  taken  within  ten  days  after  such  final  order 
is  made.     (Id.  §3104.) 

The  objection  that  an  appeal  was  not  taken  within  the  time 
limited  by  the  statute  must  be  raised  by  a  motion  to  dismiss  the 
appeal,  and  is  not  available  on  the  hearing  {Disbrow  v.  Hensliaw, 
8  Cow.  349);  at  least  where  the  defect  does  not  appear  from  the 
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return.  {Mills  v.  Skult,  2  E.  D.  Smith,  139.)  If  the  respondent 
appears  generally  in  the  County  Court  and  notices  the  appeal 
for  argument  he  will  waive  the  objection  that  the  appeal  was  not 
taken  in  time,    {Pearson  v.  Lovejoy,  35  How.  193;  53  Barb.  407.) 


SECTION   III. 
Notice  of  Appeal 

An  appeal  is  taken  by  serving  upon  the  justice  by  whom 
the  judgment  was  rendered,  and  upon  the  respondent,  a  written 
notice  of  appeal,  subscribed  either  by  the  appellant  or  by  his  at- 
torney in  the  appellate  court.  (Code  of  Civil  Pro.  §  3046.)  This 
alone  does  not  perfect  the  appeal  in  all  cases.  Unless  the  justice 
is  dead,  the  appellant  must,  at  the  time  of  serving  the  notice 
upon  the  justice,  pay  the  costs  of  the  action  included  in  the 
judgment,  and  the  fee  of  the  justice  for  making  the  return 
(Id.  §  3047);  and  if  a  new  trial  is  demanded  in  the  appellate 
court,  the  appellant  must,  at  the  time  of  serving  the  notice  upon 
the  justice,  give  an  undertaking  to  stay  the  execution  of  the 
judgment.  (Id.  §  3069.)  So  in  case  of  an  appeal  from  an  order 
made  in  a  special  proceeding,  security  may  be  necessary  to  per- 
fect the  appeal,  as  will  be  noticed  hereafter. 

The  present  Code  is  silent  as  to  the  form  of  the  notice  of 
appeal,  and  the  old  provision  of  the  Code  of  Procedure  requir- 
ing a  statement  in  the  notice  of  the  ground  upon  which  the  ap- 
peal is  founded  has  not  been  retained.  The  notice  should  be 
entitled  in  the  court  below,  and  should  be  subscribed  by  the 
appellant  or  his  attorney  in  the  appellate  court,  though  if  it  is 
subscribed  by  a  third  person  for  the  appellant  at  his  request, 
and  in  his  name,  it  is  sufficient  {Hall  v.  Sawyer,  4j  Barb.  116); 
and  if  it  is  not  subscribed  at  all,  but  is  merely  indorsed  upon  the 
back  with  the  name  and  address  of  the  appellant's  attorney,  the 
notice  will  not  be  a  nullity,  the  defect  being  one  which  can  be 
cured  by  amendment.  {Gutbrecht  v.  Prospect  Park,  etc.,  R.  R. 
Co.,  28  Hun,  497.) 

If  a  new  trial  in  the  appellate  court  is  desired,  it  must  be 
demanded  in  the  notice  of  appeal.     (Code  of  Civil  Pro.  §  3068.) 
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If  such  demand  is  not  made,  the  appellant  will  not  be  entitled  to  a 
new  trial  in  the  appellate  court,  although  the  case  is  one  in  which 
such  new  trial  is  a  matter  of  right  if  properly  demanded ;  and 
the  review  in  the  County  Court  will  be  confined  to  errors  of  law 
appearing  upon  the  face  of  the  return.  The  omission  is  not  one 
which  may  be  cured  by  amendment  of  the  notice  after  the  time 
for  taking  the  appeal  has  expired.     (Call  v.  Slack,  36  Hun,  646.) 


SECTION   IV. 
Service  of  the  Notice  of  Appeal. 

The  notice  of  appeal  must  be  served  upon  the  justice  who 
rendered  the  judgment  and  upon  the  respondent.  (Code  of  Civil 
Pro.  §  3048.  See  People  v.  Eldridge,  7  How.  108.)  Service  of 
the  notice  of  appeal  upon  the  justice  must  be  made  by  delivering 
it  to  him  personally,  or  to  his  clerk,  appointed  pursuant  to  law ; 
but  if  the  justice  is  dead,  or  if  neither  he  nor  his  clerk  can  after 
reasonable  diligence  be  found  within  the  county,  service  of  the 
notice  upon  the  justice  may  be  made  by  delivering  it  to  the  clerk 
of  the  appellate  court.  (Id.,  §  3047.)  Personal  service  of  the  notice 
of  appeal  may  by  made  upon  the  justice  or  upon  the  county  clerk 
by  way  of  a  registered  letter  sent  through  the  mail,  [Mitchell 
v.  Watkins,  21  App.  Div.  285.) 

Service  of  the  notice  of  appeal  upon  the  respondent  may,  be 
made  by  delivering  it  in  any  part  of  the  state  to  the  respondent 
personally,  or  in  one  of  the  following  methods : 

1,  If  the  respondent  is  a  resident  of  the  county,  by  leaving 
it  at  his  residence  with  a  person  of  suitable  age  and  discretion. 
If  he  is  not  a  resident  of  the  county,  and  the  person  who  ap- 
peared upon  the  trial  as  his  attorney  is  a  resident  thereof,  it  may 
be  served  upon  the  attorney,  either  personally,  or  by  leaving  it 
at  his  residence  with  a  person  of  suitable  age  and  discretion. 

2,  If  service  within  the  county  cannot  be  made,  with  due 
diligence,  upon  the  respondent  personally,  or  in  the  method  pre- 
scribed in  the  foregoing  subdivision,  the  notice  of  appeal  may  be 
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served  upon  him  by  delivering  it  to  the  clerk  of  the  appellate 
court.     (Id.,  §  3048.) 

If  the  respondents  are  partners,  service  on  one  of  the  part- 
ners will  be  good  service  on  both.  {Miller  v.  Perrine,  i  Hun,  620.) 


SECTION  V. 

Payment  of  the  Costs  in  the  Judgment,  and  the  Fee 
FOR  the  Return. 

Unless  the  justice  who  rendered  the  judgment  is  dead,  the 
appellant  must,  at  the  time  of  serving  the  notice  of  appeal  upon 
him,  pay  to  the  person  to  whom  it  is  delivered  the  costs  of  the- 
action  included  in  the  judgment,  and  the  sum  of  two  dollars  as 
the  fee  of  the  justice  for  making  the  return.  (Code  of  Civil 
Pro.  §  3047.)  If  the  notice  of  appeal  is  served  personally  upon 
the  justice,  the  payment  will  be  made  to  him.  If  the  notice  is- 
served  upon  the  justice  by  delivering  it  to  his  clerk,  or  to  the 
clerk  of  the  appellate  court,  the  payment  must  be  made  to  the 
person  to  whom  the  notice  is  delivered. 

The  payment  of  the  costs  included  in  the  judgment  and  the 
fee  of  the  justice  for  making  the  return,  is  as  necessary  to  render 
the  appeal  effectual  as  the  service  of  the  notice  of  appeal  upon 
the  justice  and  the  respondent ;  and  it  has  been  held  that  pay- 
ment of  such  costs  and  fees  within  the  time  limited  is  jurisdic- 
tional, and  that  without  it  the  appeal  must  be  dismissed.  (See 
Thomas  v.  Thomas,  18  Hun,  481  ;  Eldridge  v.  Underhill,  ij  Hun,. 
24T ;  Ex  parte  La  Farge,  6  Cow.  61  ;  Ex  parte  Stevens,  6  Cow.  69;, 
People  v.  Saratoga  Common  Pleas,  i  Wend.  282 ;  Southard  v. 
Philips,  7  Hun,  18.)  The  doctrine  that  payment  of  costs  and 
fees  is  a  prerequisite  of  a  valid  appeal  is  well  settled  {Goss  v. 
Hays,  40  App.  Div.  557  ;  Kenney  v.  Livery  Stable  Keapers  Assn.^ 
89  Hun,  190) ;  but  the  further  doctrine  laid  down  in  some  of  the 
cases,  that  the  appellate  pourt  has  no  power  to  allow  such  pay- 
ment to  be  made  after  the  time  to  appeal  has  expired,  was  an- 
nounced before  section  3049  of  the  present  Code  was  enacted,, 
and  must  be  deemed  modified  by  that  section. 

A  justice,  by  making  a  return  without   payment  of  his  fee 
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therefor,  may  undoubtedly  waive  such  payment  to  him.  But  the 
costs  included  in  the  judgment  belong  to  the  respondent ;  and  no 
act  of  the  justice  can  waive  the  right  of  the  party  to  their  pay- 
ment within  the  time  limited  for  taking  an  appeal.  { Thomas  v. 
Thomas.  i8  Hun,  481.)  If  the  justice  does  not  waive  the  pay- 
ment of  his  fee,  and  the  appellant  does  not  pay  or  ofler  to  pay 
it,  the  appellate  court  has  no  power  to  compel  a  return,  and  the 
appeal  must  be  dismissed.  (See  Van  Heusen  v.  Kirkpatrick,  5 
How.  422.)  So  if  the  appellant  does  not  pay  or  tender  to  the 
justice  the  costs  included  in  the  judgment,  and  a  return  is  made 
notwithstanding  the  omission,  the  appeal  must  be  dismissed, 
unless  the  appellant  satisfactorily  excuses  his  neglect,  and  the 
appellate  court,  in  the  exercise  of  its  discretion,  allows  the  pay- 
ment to  be  made  upon  such  terms  as  justice  requires.  (See  Code  of 
Civil  Pro.  §  3049.  See  ante,  p.  191.)  Whether  the  County  Court 
will  permit  an  appellant  to  pay  the  costs  of  the  Justice's  Court 
nunc  pro  tunc  is  a  matter  resting  in  the  discretion  of  the  court 
and  is  not  the  subject  of  review.     {Goss  v.  Hays,  40  App.  Div. 

557-). 

Under  the  recent  statute  creating  a  City  Court  in  cities  of 
the  second  class,  the  successful  party,  who  has  appeared  by  an 
attorney  of  the  Supreme  Court,  may  include  in  the  judgment 
recovered  in  the  City  Court  the  costs  given  by  that  act,  which 
are  entirely  distinct  from  the  costs  authorized  by  the  Code. 
Although  the  statute  gives  a  right  of  appeal  from  a  judgment 
of  such  City  Court  to  the  County  Court  of  the  county  in  which 
it  is  located  "  in  the  same  manner  and  with  like  effect  as  appeals 
are  taken  from  judgments  obtained  in  justices'  courts,  except  as 
otherwise  provided  herein,"  it  does  not  require  that  the  costs 
given  by  the  statute  shall  be  paid  in  order  to  perfect  such 
appeal.  (Laws  of  1898,  Ch.  182,  §  375.  See  Laws  of  1898,  Ch. 
312,  §  14,  as  amended  by  Laws  of  1899,  Ch.  590,  §  6.)  Similar 
statutes  have  been  enacted  creating  other  local  courts  and 
making  similar  provisions  as  to  an  appeal.  (See  Laws  of  1892, 
Ch.  342,  §  22,  as  amended  by  laws  of  1900,  Ch.  337,  §  6.) 
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SECTION    VI. 

Security  to  Perfect  an  Appeal  from  a  Judgment,  or 
TO  Stay  Execution. 

Where  an  appeal  is  taken  from  a  judgment  rendered  by  a 
justice  of  the  peace,  and  a  new  trial  in  the  appellate  court  is  not 
demanded  in  the  notice  of  appeal,  the  appellant  is^  not  required 
to  give  security  to  perfect  the  appeal,  aad  may  give  or  omit  to 
give  security  to  stay  the  execution  of  the  judgment,  as  may 
suit  his  inclination  or  convenience.  But  if  he  demands  a  new 
trial  in  the  appellate  court,  he  has  no  option,  and  to  render  such 
appeal  eflectual,  he  must,  at  the  time  of  the  service  of  the  notice 
of  appeal  upon  the  justice,  give  the  undertaking  required  by 
section  3050  of  the  Code,  to  stay  the  execution  of  the  judgment. 
(See  Code  of  Civil  Pro.  §  3069 ;  Struve  v.  Droge,  62  How.  258  ; 
Kuntz  V.  Licht,  8  Hun,  14.)  The  cases  in  which  a  new  trial  in 
the  appellate  court  may  be  demanded  in  the  notice  of  appeal, 
will  be  noticed  in  the  next  section  but  one. 

Form  and  contents  of  the  undertaking. — Upon  an  appeal 
from  a  judgment  rendered  by  a  justice  of  the  peace,  if  the  appel- 
lant desires  a  stay  of  execution,  he  must  give  a  written  under- 
taking, executed  by  one  or  more  sureties,  approved  by  the  justice 
who  rendered  the  judgment,  or  by  a  judge  of  the  appellate  court, 
to  the  effect  that  if  the  appeal  is  dismissed,  or  if  judgment  is 
rendered  against  the  appellant  in  the  appellate  court,  and  an 
execution  issued  thereon  is  returned  wholly  or  partly  unsatisfied 
the  sureties  will  pay  the  amount  of  the  judgment,  or  the  portion 
thereof  remaining  unsatisfied,  not  exceeding  a  sum  specified  in 
the  undertaking,  which  must  be  at  least  one  hundred  dollars 
and  not  less  than  twice  the  amount  of  the  judgment ;  or  if  the 
judgment  in  the  justice's  court  is  for  the  recovery  of  a  chattel, 
that  Jhc  sureties  will  pay  the  sum  fixed  by  that  judgment  as  the 
value  of  the  chattel,  together  with  the  damages,  if  any,  awarded 
for  the  taking,  withholding  or  detention,  thereof.  A  copy  of 
the  undertaking,  with  a  notice  of  the  delivery  thereof,  must  be 
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served  with  the  notice  of  appeal,  and  in  like  manner.  (Code  of 
Civil  Pro.  §  3050.)  The  mode  of  serving  the  notice  of  appeal 
has  been  pointed  out.     (See  ante,  p.  439.) 

Approval  of  the  undertaking. — The  Code  expressly  requires 
an  approval  of  the  undertaking  by  the  justice  who  rendered  the 
judgment,  or  by  a  justice  of  the  appellate  court,  but  also  makes 
section  1335  of  that  act  applicable  to  such  an  undertaking. 
(Code  of  Civil  Pro.  §  30150.)  The  section  thus  made  applicable, 
provides  that  it  is  not  necessary  that  the  undertaking  should  be 
approved.  (Id.  §  1335.)  So  far,  the  sections  are  in  conflict.  But 
section  3134  provides,  that  "where  a  provision  of  this  act  not 
contained  in  this  chapter,  is  made  applicable  to  proceedings 
'  before  a  justice  of  the  peace,  the  application  is  subject  to  the 
qualification,  that  it  does  not  include  anything  which  is  repug- 
nant to  any  special  provision  of  law  regulating  the  jurisdiction 
or  powers  of  a  justice  of  the  peace,  or  the  proceedings  before 
him."  Under  this  explanatory  section,  the  part  of  section  1335 
which  provides,  that  it  is  not  necessary  that  the  undertaking 
should  be  approved,  is  inapplicable  to  the  undertaking  given  on 
appeal  from  a  judgment  rendered  by  a  justice  of  the  peace,  not- 
withstanding the  general  language  used  in  the  last  clause  of 
section  3050,  and  the  special  provision  contained  in  that  section 
requiring  an  approval  of  the  undertaking,  is  to  be  regarded  as 
unimpaired  and  obligatory. 

The  application  to  the  justice  or  to  the  county  judge  for 
an  approval  of  the  undertaking,  is  always  ex  parte,  and  is  too 
often  a  mere  matter  of  form.  At  the  time  .it  is  presented  for 
approval  it  must  be  complete  in  form,  and  must  be  accompanied 
with  the  affidavit  of  each  surety  subjoined  thereto,  to  the  effect 
that  he  is  a  resident  of  and  a  householder  or  freeholder  within 
the  State,  and  is  worth  twice  the  sum  specified  in  the  under- 
taking, over  all  the  debts  which  he  owes  or  has  incurred,  and 
exclusive  of  property  exempt  by  law  from  levy  and  sale  under 
execution.  (See  Code  of  Civil  Pro.  §  812.)  Ordinarily,  an  under- 
taking, otherwise  in  regular  form,  which  is  accompanied  by  the 
proper  affidavit  of  justification,  is  approved  as  of  course,  and  the 
approval  is  indorsed  upon  the  undertaking. 
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Service  and  filing  of  the  undertaking. — The  original  under- 
taking, with  the  approval  thereon,  should  be  delivered  to  the 
justice,  or  to  his  clerk  appointed  pursuant  to  law,  and  should  be 
filed  with  him.  (Code  of  Civil  Pro.  §§  8i6,  3134.)  A  copy  of 
the  undertaking,  with  a  notice  of  the  delivery  thereof,  should 
be  served  upon  the  respondent  with  the  notice  of  appeal,  and  in 
like  manner.     (Id.  §  3050.) 

The  delivery  of  the  undertaking  to  the  justice  or  his  clerk 
appointed  pursuant  to  law,  and  service  of  a  copy  thereof,  and  of 
notice  of  the  delivery  thereof,  stay  the  issuing  of  an  execution 
upon  the  judgment.  If  an  execution  has  been  issued,  the  service 
of  a  copy  of  the  undertaking,  certified  by  the  justice  or  the  clerk, 
or  accompanied  with  an  affidavit  showing  that  it  is  a  copy,  and 
that  the  original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  further  proceedings   thereunder^     (Id.  §3051.) 

Where  the  justice  is  dead,  or  cannot  with  due  diligence  be 
found  within  the  county,  and  he  has  no  clerk  appointed  pursuant 
to  law,  or  the  clerk  cannot  with  due  diligence  be  found  within 
the  county,  the  undertaking  may  be  filed  with  the  clerk  of  the 
appellate  court.  In  that  case,  notice  of  the  filing  must  be  given 
to  the  respondent  as  prescribed  in  section  3048  of  the  Code  for 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  under- 
taking has  the  same  effect  as  the  delivery  thereof  to  the  justice ; 
and  a  copy  thereof,  certified  by  the  county  clerk,  served  upon  the 
officer  holding  an  execution,  has  the  same  effect  as  if  it  was  cer- 
tified as  prescribed  in  section  3051,  above  cited.     (Id.  §  3052.) 

It  will  be  seen  from  the  sections  above  cited  that  if  the 
appellant  desires  a  stay  of  execution  upon  the  appeal  he  must 
deliver  the  original  undertaking  to  the  justice  or  his  clerk  in 
accordance  with  the  provisions  of  the  Code,  and  must  serve  a 
copy,  with  notice  of  such  delivery,  upon  the  respondent  with  the 
notice  of  appeal,  and,  if  an  execution  has  been  issued,  he  must 
also  serve  a  copy  of  the  undertaking  either  certified  by  the  justice 
or  accompanied  by  an  affidavit  showing  th.if  it  is  a  copy,  etc., 
upon  the  officer  holding  the  execution.  {Well's  v.  Dawson,  43 
Hun,  509.) 
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SECTION   VII. 

Security  on  Appeal  from  an  Order  in  a   Special  Pro- 
ceeding. 

Summary  proceedings. — No  security  is  required  to  perfect 
an  appeal  from  a  final  order  made  by  a  justice  of  the  peace  in  a 
summary  proceeding  to  recover  the  possession  of  lands,  as  such 
appeal  is  to  be  taken  in  the  same  manner  as  if  it  were  from  a 
judgment  of  the  justice  (Code  of  Civil  Pro..  §  2260),  in  a  case 
where  a  new  trial  could  not  be  demanded  in  the  appellate  court 
(see  Brown  v.  Cassady,  34  Hun,  55) ;  and,  as  has  been  stated,  no 
security  is  required  to  perfect  an  appeal  from  such  judgment. 
(See  ante,  pp.  187,  188.) 

But  if  the  appeal  is  taken  from  a  final  order,  awarding  deliv- 
ery of  possession  to  the  petitioner,  which  establishes  that  a  lessee 
or  tenant  holds  over  after  a  default  in  the  payment  of  rent,  and 
the  appellant  desires  to  stay  the  issuing  and  execution  of  a 
warrant  to  dispossess  him,  he  may,  except  in  the  city  and  county 
of  New  York,  obtain  such  a  stay  under  an  order  of  the  county 
judge.  Such  an  order  can  be  made  only  upon  the  appellant's 
giving  the  security  required  to  perfect  the  appeal  and  stay  exe- 
cution of  the  order  appealed  from,  and  also  an  undertaking  to  the 
petitioner  in  a  sum,  and  with  sureties,  approved  by  the  county 
judge,  to  the  effect,  that  if  upon  the  appeal,  a  final  determina- 
tion is  rendered  against  the  appellant  he  will  pay  all  rent  accru- 
ing or  to  accrue  upon  the  premises,  or  if  there  is  no  lease  thereof, 
the  value  of  the  use  and  occupation  of  the  premises  subsequent 
to  the  institution  of  the  special  proceeding.  (Code  of  Civil  Pro. 
§  2262). 

The  issuing  or  execution  of  the  warrant  cannot  be  stayed  by 
such  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otherwise  than  as  above  provided.     (Id.  §  2261.) 

The  provisions  as  to  staying  proceedings  on  appeal  in  sum- 
mary proceedings  apply  only  .where  a  tenant  holds  over  after 
default  in  the  payment  of  rent.  {Shaw  v.  McCarty,  2  McCarty, 
335.)     In  a  case  of  holding  over  after  the  expiration  of  a  tenant's 
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term,  no  stay  of  the  issue  or  execution  of  the  warrant  can  be  had. 
{Schenck  v.  Pram?,  6^  How.  165.) 

The  provision  that  the  appellant  shall  give  the  security 
required  to  perfect  the  appeal  before  the  county  judge  can  make 
an  order  directing  a  stay,  was  perhaps  not  intended  to  apply  to 
appeals  from  final  orders  made  by  justices  of  the  peace,  but  to 
appeals  taken  in  a  case  where  security  to  perfect  the  appeal  is 
required  by  statute. 

Staying  special  proceedings  against  estrays. — An  appeal 
from  a  final  order  upon  a  petition  in  a  special  proceeding  relating 
to  an  animal  straying  upon  the  highway,  taken  by  the  person 
answering  the  petition,  is  not  effectual  for  any  purpose  unless  the 
appellant  files,  with  the  notice  of  appeal,  an  order  of  the  county 
judge,  or,  if  he  is  absent  from  the  county,  of  a  justice  of  the 
Supreme  Court,  reciting  that  the  appeal  has  been  perfected,  and 
that  seciirity  has  been  given  thereupon  as  prescribed  below,  and 
directing  a  stay  of  proceedings  upon  the  final  order  appealed 
from,  and  that  the  possession  of  the  animal  or  animals  seized  be 
delivered  to  the  appellant.  The  order  can  be  made  only  where 
an  undertaking  is  given  by  the  appellant,  as  required  for  the  per- 
fecting an  appeal  from  a  judgment  and  staying  the  execution 
thereof ;  and  also  an  undertaking  in  the  same  or  another  instru- 
ment, to  the  effect  that  if  the  final  order  appealed  from  is  affirmed,  " 
or  if  the  appeal  is  dismissed,  the  appellant  will  pay  all  sums  which 
the  justice  awards  against  him  upon  the  hearing  after  the  deter- 
mination of  the  appeal,  not  exceeding  a  sum  specified  therein, 
which  must  be  at  least  twice  the  amount  of  all  the  sums  which 
might  be  deducted  from  the  proceeds  of  the  sale  as  prescribed  in 
section  3092  of  the  Code,  The  sum  must  be  fixed,  and  the 
undertaking  must  be  approved  by  the  judge  who  grants  the  order. 
Upon  filing  the  order  with  the  justice  the  appellant  is  forthwith 
entitled  to  the  possession  of  the  animal  or  animals  seized.  (Code 
of  Civil  Pro.  §  3105.)  The  proceedings  to  obtain  a  stay  upon  an 
appeal  from  such  an  order,  except  by  the  person  answering  as 
prescribed  as  above,  are  the  same  as  upon  an  appeal  from  a  judg- 
ment of  a  justice  in  an  action  to  recover  a  sum  of  money  equal  to 
the  value  of  the  animal  or  animals,     (Id.  §  3104.) 

An  appeal  from  an  order  determining  a  demand  for  the  '"turn 
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of  the  possession  of  an  animal  seized  as  a  stray  is  not  effectual 
for  any  purpose,  unless  the  appellant  procures  from  the  county 
judge  an  order  directing  a  stay  of  the  proceedings  upon  the  peti- 
tion, and  a  stay  of  the  execution  of  the  order  appealed  from,  and 
files  it  with  the  justice  within  the,  time  allowed  for  the  appeal. 
The  order  may  be  granted  or  refused  in  the  discretion  of  the 
county  judge,  or  granted  upon  such  terms  as  to  security  or  other- 
wise as  he  thinks  proper;  and  it  may  be  vacated  or  modified,^ 
either  absolutely  or  unless  further  security  is  given,  in  his  discre- 
tion.    (Id.  §  3103.) 

Where  the  appeal  is  from  an  order  determining  a  claim  to  a 
surplus  of  the  proceeds  of  the  sale  of  the  animals  seized,  an  under- 
taking is  not  necessary  for  any  purpose.  The  county  judge  may, 
in  his  discretion,  make  an  order  extending  the  time  within  which 
payment  of  the  surplus  must  be  made,  and  staying  payment 
accordingly.  Unless  such  an  order  is  made,  and  a  copy  thereof 
is  served  upon  the  justice,  payment  must  be  made  as  prescribed 
in  section  3094  of  the  Code,  notwithstanding  the  appeal;  and 
upon  proof  of  the  payment  the  appeal  must  be  dismissed.  (Id. 
§  309s.) 


SECTION  VIII. 

When  the  Appellant  May  Demand  a  New  Trial  in  the 

County  Court. 

When  an  issue  of  fact  or  an  issue  of  law  was  joined  before 
the  justice,  and  the  sum  for  which  judgment  was  demanded  by 
either  party  in  his  pleading  exceeds  fifty  dollars;  or  where,  in  an 
action  to  recover  a  chattel,  the  value  of  the  property,  as  fixed, 
together  with  the  damages  recovered,  if  any,  exceeds  fifty  dollars, 
the  appellant  may,  in  his  notice  of  appeal,  demand  a  new  trial  in 
the  appellate  court;  and  thereupon  he  is  entitled  thereto,  whether 
the  defendant  was  or  was  not  present  at  the  trial.  (Code  of  Civil 
Pro.  §  3068.) 

Whether  a  defendant  is  entitled  to  anew  trial  in  the  County 
Court  where  his  answer  alleges  that  the  plaintiff  is  indebted  to 
him   in   a  sum   exceeding  fifty  dollars,  but  contains  no  formal 
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demand  for  judgment  for  a  sum  exceeding  fifty  dollars,  has  been 
considered  in  a  comparatively  recent  case,  but  not  passed  upon. 
(See  Matteson  v.  Hall,  64  How.  515.)  The  demand  of  a  judg- 
m-ent  for  a  sum  exceeding  fifty  dollars  in  the  pleading  of  one  of 
the  parties  seems  to  have  been  intended  as  a  test  of  the  right  to 
demand  and  obtain  a  new  trial  in  the  appellate  court.  (See 
Brown  v.  Cassady,  34  Hun,  55;  Ovenshire  v.  Adee,  27  How.  368: 
Merrill  v.  Pattison,  44  How.  289;  Hayes  v,  Kedsie,  1 1  Hun,  577; 
Thompson  v.  Pine,  $  Hun,  647;  Hobbs  v.  Wetherwax,  38  How. 
389.)  But  it  is  not  in  every  case  that  the  defendant  will  be 
entitled  to  demand  and  obtain  a  new  trial  in  the  County  Court 
by  virtue  of  a  demand  of  judgment  in  his  favor  for  a  sum  ex- 
ceeding fifty  dollars.  An  improper  pleading  cannot  be  made  the 
basis  of  a  demand  for  a  new  trial.  {Denniston  v.  Trimtner,  27  Hun, 
393;  Harvey  v.  VanDyke,  66  How.  396;  Houghton  v.  Kenyan,  3S 
How.  107;  Hinkley  v.  Troy  &  Albia  R.  R.  Co.,  42  Hun,  281; 
Hall  V.  Werney,  18  App.  Div.  565.)  But  it  must  be  remembered 
that  the  section  above  cited  confers  in  plain  language  a  strict 
right,  and  unless  it  appears  that  the  counterclaim  is  an  improper 
and  unwarranted  pleading  in  the  action,  that  effect  should-  be 
given  to  it  which  the  statute  plainly  directs;  and  if  the  counter- 
claim is  sufficient  and  proper  upon  its  face,  although  it  may  be 
false  in  fact,  and  pleaded  for  the  mere  purpose  of  obtaining  a  new 
trial  on  appeal,  that  question  should  not  be  tried  upon  affidavits 
in  the  County  Court.  {Baum's  Castorine  Co.  v.  Thomas,  92  Hun, 
1;   Thompson  v.  Pine,  5  Hun,  647.) 

In  an  action  of  replevin  the  value  of  the  property  may  be 
fixed  by  the  pleadings  or  by  the  judgment  of  the  court  below; 
and  in  either  case,  if  the  value  exceeds  fifty  dollars,  the  appellant 
is  entitled  to  a  new  trial.  ( Merrill  v.  Pattison,  44  How.  289 ; 
Reynolds  v.  Swick,  35  Hun,  278.) 

A  new  trial  cannot  be  had  in  the  appellate  court  on  an  appeal 
from  a  final  order  made  in  a  summary  proceeding.  {Brown  v. 
Cassady,  34  Hun,  55.) 
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SECTION  IX. 
Amendment  of  Proceedings  to  take  an  Appeal. 

The  Code  provides  that  where  the  appellant  seasonably  and 
in  good  faith  serves  the  notice  of  appeal  upon  either  the 
justice  or  the  respondent,  but  omits,  through  mistake,  inadvert- 
ence or  excusable  neglect,  to  serve  it  upon  the  other,  or  to  do 
any  other  act  necessary  to  perfect  the  appeal,  the  appellate  court, 
upon  proof  by  affidavit  of  the  facts,  may,  in  its  discretion,  permit 
the  omission  to  be  supplied,  or  an  amendment  to  be  made  upon 
such  terms  as  justice  requires.  (Code  of  Civil  Pro.  §  3049.) 

It  has  been  held  that  this  section  was  intended  to  prevent  an 
injury  to  appellants  arising  from  mere  technical  variances  or 
omissions ;  and  that  any  act  on  the  part  of  the  appellant  which 
constitutes  a  step  in  the  proceeding  to  appeal,  and  which  evinces 
his  intention  in  good  faith  to  perfect  and  prosecute  his  appeal,  is 
a  sufficient  ground  for  amendment.  {Gutbrecht  v.  Prospect  Park, 
etc.,  R.  R.  Co.,  28  Hun,  497.  See  Sherman  v.  Wells,  14  How. 
522;  Burrows  v.  Norton,  2  Hun,  550;  48  How.    132.) 

The  scope  of  this  and  similar  provisions  of  the  Code,  and 
the  mode  of  applying  for  leave  to  amend,  have  been  considered 
in  another  chapter.    (See  ante,  p.  248  ) 


SECTION  X. 

Exception  to  the  Appellant's  Sureties  and    Justifica- 
tion. 

Within  ten  days  after  service  of  a  copy  of  the  appellant's 
undertaking  with  notice  of  the  filing  thereof,  the  respondent  may 
serve  upon  the  attorney  for  the  appellant  a  written  notice  that  he 
excepts  to  the  sufficiency  of  the  sureties.  Within  ten  days  there- 
after, the  sureties,  or  other  sureties  in  a  new  undertaking  to  the 
same  effect,  must  justify  before  the  justice  who  rendered  the 
judgment  appealed  from  or  the  county  judge.    At  least  five  days' 
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notice  of  the  justification  must  be  given  (Code  of  Civil  Pro. 
§  133s).  or  double  that  time  if  the  notice  is  served  by  mail, 
{Dresser  v.  Brooks,  5  How.  75.)  At  the  time  and  place  fixed  by 
the  notice,  the  appellant  should  appear  before  the  judge  or  jus- 
tice with  his  sureties  for  the  purpose  of  having  them  examined 
on  oath  touching  their  sufficiency.  The  proceedings  on  justifica- 
tion have  been  sufficiently  noticed.  (See  fl«/^,  p.  228.)  The 
justice  who  rendered  the  judgment  appealed  from  has  all  the 
powers  of  a  county  judge  or  justice  of  the  Supreme  Court  in 
respect  to  the  conduct  of  the  proceedings  upon  justification. 
(Code  of  Civil  Pro.  §§  3050,  3134.) 

If  the  judge  or  justice  finds  the  sureties  sufficient,  he  must 
indorse  his  allowance  of  them  upon  the  undertaking,  or  a  copy 
thereof ;  and  a  notice  of  the  allowance  must  be  served  upon  the 
attorney  for  the  respondent.  The  effect  of  a  failure  so  to  justify 
and  procure  an  allowance  is  the  same  as  if  the  undertaking  had 
not  been  given.     (Id.,  §  3135.) 

Where  the  approval  of  an  insolvent  surety  is  obtained  by 
perjury,  and  the  appellant  knew  of  his  insolvency  at  the  time  of 
the  execution  of  the  undertaking,  the  court  will  dismiss  the 
appeal  on  motion  of  the  respondent.  {Elsonw.  Murray,  27  Hun, 
536.) 


SECTION   XL 

Offers  to  Compromise  on  Appeal  for  a  New  Trial. 

Where  a  new  trial  in  the  appellate  court  is  demanded  in  the 
notice  of  appeal,  and  the  appeal  is  from  a  judgment  for  a  sum  of 
money  only,  either  party  may,  within  fifteen  days  after  service  of 
the  notice  of  appeal,  serve  upon  the  adverse  party  or  upon  his 
attorney,  a  written  offer  to  allow  judgment  to  be  rendered  in  the 
appellate  court,  in  favor  of  either  party,  for  a  specified  sum.  If 
the  offer  is  not  accepted,  it  cannot  be  proved  upon  the  trial.  If 
the  party,  within  ten  days  after  the  service  of  the  offer  upon  him, 
serves  upon  the  party  making  the  same,  or  upon  his  attorney, 
written  notice  that  he  accepts  the  offer,  he  must  file  it,  with  an 
affidavit  of  service  of  the  notice  of  acceptance,  with  the  clerk  of 
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the  appellate  court,  who  thereupon  must  enter  judgment  accord- 
ingly. Where  an  offer  is  made  as  above  provided,  the  party  re- 
fusing to  accept  the  same  shall  be  liable  for  the  costs  of  the 
appeal,  unless  the  recovery  shall  be  more  favorable  to  him  than 
the  sum  offered.  If  neither  party  make  an  offer,  as  provided 
herein,  the  party  in  whose  favor  the  verdict,  report,  or  decision 
in  the  appellate  court  is  given,  shall  be  entitled  to  recover  his 
costs  upon  appeal.  Costs  when  awarded  according  to  the  pro- 
visions of  this  section  shall  be  in  amounts  provided  in  section 
3073  of  this  article.  (Code  of  Civil  Pro.  §  3070.)  The  last  clause 
of  this  section  was  added  by  amendment  in  1895. 

Before  the  amendment  of  this  section  in  1885,  it  authorized 
an  offer  of  judgment  by  the  respondent  only,  and  required  that 
the  offer  should  be  made  before  the  return  was  filed.  Under  the 
section  as  amended,  either  party  may  make  the  offer  within  fifteen 
days  after  service  of  the  notice  of  appeal,  whether  the  return  has 
been  filed  or  not. 

The  Code  also  provides,  that  either  party  may  at  any  time 
after  the  action  is  deemed  at  issue  in  the  appellate  court,  and 
before  the  trial,  serve  upon  the  adverse  party  a  written  offer  to 
allow  judgment  to  be  taken  against  him  for  a  sum  or  property, 
or  to  the  effect  therein  specified,  with  or  without  costs.  If  there 
are  two  or  more  defendants,  and  the  action  can  be  severed,  a  like 
offer  may  be  made  by  one  or  more  defendants  against  whom  a 
separate  judgment  may  be  taken,  and  if  it  is  accepted,  the  action 
becomes  severed,  and  may  proceed  against  the  other  defendants 
as  if  it  had  originally  been  commenced  against  them  only.  If 
the  party  receiving  the  off^r,  within  ten  days  thereafter,  serves 
upon  the  adverse  party  notice  that  he  accepts  it,  he  may  file  it, 
with  proof  of  acceptance,  and  thereupon  the  clerk  must  enter 
judgment  accordingly.  If  the  offer  is  not  thus  accepted,  it  can- 
not be  proved  upon  the  trial,  and  if  the  party  to  whom  it  was 
made  fails  to  obtain  a  more  favorable  judgment,  he  cannot  re- 
cover costs  from  the  time  of  the  offer,  but  must  pay  costs  from 
that  time.     (Code  of  Civil  Pro.  §  3072.) 

Under  this  section  an  offer  may  be  made  by  either  party 
without  regard  to  the  nature  of  the  action  in  the  court  below. 
In  this  respect  the  remedy  is  more  general  in  its  application  than 
that  provided  by  section  3070  before  cited.     But  the  offer  made 
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by  the  party  under  section  3072  must  be  to  the  effect  that  judg- 
ment be  taken  against  him ;  while  the  offer  under  section 
3070  may  be  to  the  effect  that  judgment  be  rendered  for  him,  or 
that  it  be  rendered  against  him. 

The  action  is  deemed  at  issue  in  the  appellate  court  after  the 
expiration  of  ten  days  from  the  time  of  filing  the  justice's  return. 
(Code  of  Civil  Pro.  §  3071.)  The  offer  under  section  3072,  may 
be  made  at  any  time  thereafter  if  before  trial.  (Id.,  §  3072.)  But 
as  the  party  to  whom  the  offer  is  made  has  ten  days  in  which  to 
serve  his  acceptance,  the  offer  will  be  practically  a  nullity  if  it  is 
not  served  at  least  ten  days  before  the  cause  is  reached  in  its 
regular  order  on  the  calendar.  (See  Herman  v.  Lyons,  10  Hua, 
III  ;  2  Abb.  N.  C.  90;  Pomeroy  v.  Hulin,  7  How.  161 ;  Walker 
V.  Johnson,  8  How,  240 ;  Hawley  v.  Davis,  5  Hun,  642  ;  Astor  v. 
Palache,  49  How.  231.) 

SECTION    XII. 
Stipulation  by  Respondent  for  a  Reversal. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to  or 
has  not  demanded  a  new  trial  in  the  appellate  court,  as  provided 
in  section  3068  of  the  Code  (see  ante,  p.  447),  the  respondent 
may,  within  twenty  days  of  the  service  upon  him  of  the  notice 
of  appeal,  serve  upon  the  appellant  or  his  attorney  a  written  stip- 
ulation that  the  judgment  appealed  from  may  be  reversed  with 
five  dollars  costs  and  disbursements  of  the  appeal,  and  thereafter 
no  further  steps  shall  be  taken  in  such  appeal  except  to  enter 
judgment  in  pursuance  of  such  stipulation  for  the  enforcement 
thereof.     (Code  of  Civil  Pro.  §  3062.) 

The  effect  of  the  service  of  this  stipulation  is  clearly  stated 
in  the  section  cited.  It  terminates  the  appeal  and  stays  all 
further  steps  therein  except  to  enter  judgment  in  pursuance  of 
the  stipulation.  The  clerk  is  not  authorized  to  enter  a  judgment 
of  reversal  upon  the  stipulation  and  proof  of  its  service  on  the 
appellant.  It  would  seem  that  the  appellate  court  must  direct 
the  entry  of  the  judgment  as  in  other  cases  (Id.  §  3063),  and,  as 
an  incidental  part  of  such  procedure,  may,  in  a  proper  case,  in- 
clude in  the  judgment  the  proper  direction  for  the  restitution  of 
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property  or  of  rights  lost  by  means  of  the  judgment  below. 
(Id.  §  3058.)  It  is  not  to  be  presumed  that  the  legislature  in- 
tended to  limit  the  appellant  to  the  bare  right  to  enter  a  judg- 
ment of  reversal  with  five  dollars  costs  and  disbursements  with- 
out the  ordinary  remedies  which  follow  a  reversal,  such  as  an 
order  of  restitution  and  execution. 


SECTION   XIII. 

Return  upon  Appeal. 

After  ten,  and  within  thirty  days  from  the  service  of  the 
notice  of  appeal  and  the  payment  of  the  costs  and  fee  as  pre- 
scribed in  section  3047  of  the  Code  (see  ante,  p.  440),  the  justice 
must  make  a  return  to  the  appellate  court,  annex  thereto  the 
notice  of  appeal  and  the  undertaking,  if  any  has  been  delivered 
to  him  or  his  clerk,  and  file  the  same  with  the  clerk  of  the  appel- 
late court.  (Code  of  Civil  Pro.  §  3053.)  Where  the  justice  has 
gone  out  of  office,  he  must  nevertheless  make  a  return  in  the 
same  manner,  and  his  return  has  the  same  effect  as  if  he  re- 
mained in  office.  (Id.  §  3054.)  But  the  justice  cannot  be  com- 
pelled to  make  a  return  unless  his  fee  therefor  has  been  paid. 
(Van  Heusen  v.  Kirkpatrick,  5  How.  422.) 

Contents  of  the  return. — The  return  must  contain  all  the 
proceedings,  including  the  evidence  and  the  judgment,  unless  the 
appellant  has  in  his  notice  of  appeal  demanded  a  new  trial  in  a 
case  where  he  is  entitled  thereto  as  prescribed  in  section  3068  of 
the  Code.  (See  ante,  p,  447)  In  the  latter  case  the  justice  must 
return  the  summons,  together  with  each  warrant  of  attachment, 
order  of  arrest,  or  requisition  to  replevy,  or  execution  granted  by 
him  in  the  action,  with  proof  of  the  service  thereof;  the  plead- 
ings, or  copies  thereof;  the  proceedings  upon  the  trial;  and  the 
judgment,  with  a  brief  statement  of  the  amount  and  nature  of 
the  claims  litigated  by  the  parties.  But  he  need  not  return  the 
evidence,  or  any  part  thereof,  unless  he  is  required  so  to  do  by 
the  special  order  of  the  appellate  court.     (Code  of  Civil  Pro. 

§  3053) 
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Compelling  the  return,  or  a  further  return. — If  the  justice 
fails  to  file  a  return  within  the  time  limited,  the  appellant  may 
apply  to  the  appellate  court,  on  an  afifidavit  showing  the  default 
of  the  justice,  for  an  order  directing  him  to  file  the  return  forth- 
with, or  within  a  time  specified.  So  if  a  defective  return  is  filed, 
the  appellant  should  apply  to  the  appellate  court,  upon  an  affi- 
davit setting  forth  the  particulars  in  which  the  return  is  omissive 
or  defective,  for  an  order  directing  a  further  or  amended  return. 
If  the  return  is  defective,  the  appellate  court  may  direct  the  jus- 
tice to  make  a  further  or  amended  return  as  often  as  is  necessary. 
The  appellate  court  may  compel  the  justice  by  attachment  to 
make  and  file  a  return  or  a  further  or  amended  return.  The 
court  is  always  open  for  these  purposes. 

Where  the  justice  has  removed  to  another  county  of  the 
State,  the  appellate  court  may  compel  him  to  make  the  return  as 
if  he  was  still  within  the  county  where  the  judgment  was  ren- 
dered.    (Code  of  Civil  Pro.  §  3055.) 

The  order  for  a  further  or  amended  return  should  direct  the 
justice  to  make  a  further  return  within  a  time  specified,  and  to 
state  therein  whether  or  not  the  proceedings  were  had  or  evidence 
was  given  before  hini  as  to  which  his  return  is  claimed  to  be 
omissive  or  defective.  The  several  matters  as  to  which  the 
further  demand  is  required  should  be  distinctly  and  separately 
stated  in  the  order  in  substantially  the  same  manner  as  interroga- 
tories are  framed'  to  attach  to  a  commission.  In  obedience  to 
this  order,  the  justice  should  make  a  return  upon  each  of  the 
matters  specified  according  to  the  fact.  If  he  neglects  or  refuses 
to  make  the  return,  the  appellant  should  prepare  proof  of  the 
service  of  the  order  upon  the  justice  personally  and  of  his  neg- 
lect or  refusal  to  obey  it,  and  on  these  papers  should  apply  to 
the  appellate  court  for  an  attachment. 

Where  the  County  Court  has  no  jurisdiction  of  the  appeal 
by  reason  of  relaltionship,  etc.,  a  notice  of  motion  in  the  Supreme 
Court  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  in  twenty  days  after  the  date  of  the  certificate  of 
the  county  judge,  and  not  after  that  time.     (Rule  46.) 

There  is  no  settled  and  uniform  practice  as  to  the  mode  of 
compelling  a  return  or  a  further  or  amended  return  in  the  vari- 
ous counties  of  this  State.    Special  local  rules  have  been  adopted 
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by  certain  County  Courts  governing  the  practice  in  the  counties 
where  such  courts  are  held,  which  it  would  be  impracticable  to 
give  in  this  volume.  Such  rules  have  been  adopted  in  the 
counties  of  Albany,  Jefferson,  Lewis,  Madison,  Onondaga,  Or- 
leans, Saratoga,  and  probably  in  some  others.  These  rules  are 
subject  to  change  at  any  time,  and  are  incapable  of  any  general 
classification. 

Substitute  for  the  return. — If  the  justice  dies,  becomes  a 
lunatic,  absconds,  removes  from  the  State,  or  otherwise  becomes 
unable  to  make  the  return,  the  appellate  court  may  receive 
affidavits,  or  examine  witnesses,  as  to  the  evidence  or  other  pro- 
ceedings taken,  and  the  judgment  rendered,  before  the  justice  ; 
and  may  determine  the  appeal  as  if  a  return  had  been  duly 
made  by  the  justice.     (Code  of  Civil  Pro.  §  3056.) 

Aiding  or  contradicting  the  return. — Where  the  return  of 
the  justice  is  full  and  complete,  it  is  irregular  to  entertain  affi- 
davits controverting  it,'or  to  require  the  justice  to  make  a  further 
return  as  to  any  matter  therein  stated  which  a  party  claims  to 
be  false.  {Barber  v.  Stettheimer,  13  Hun,  198:  Thompson  v. 
Sheridan,  80  Hun,  33  ;  Fitzgerald  v.  Fitzgerald,  25  Hun,  319) 
As  to  points  upon  which  the  return  is  full  and  explicit,  it  is  to 
be  taken  as  true,  both  upon  a  motion  for  a  further  or  amended 
return,  or  upon  the  hearing  of  the  appeal.  (Id.;  Rawson  v.  Groiv, 
4  E.  D.  Smith,  18;  Spence  v.  Beck,  i  Hilt.  276;  Kilpatrick  v. 
Carr,  3  Abb.  117;  Mitchell  v.  Menkle,  i  Hilt.  276:  Fitzsiminons 
v.  Baxter,  3  Daly,  81  ;  Garrison  v.  Pearce,  3  E.  D.  Smith,  255  ; 
Lynsky  v.  Pendegrast,  2  E.  D.  Smith,  43.  But  see  Capewell  v. 
Ormsby,  2  E.  D.  Smith,  180.)  And  matters  not  appearing  in  the 
return  cannot  be  brought  to  the  notice  of  the  appellate  court, 
except  by  a  motion  for  a  further  or  amended  return.  (Sec 
Hyland  v.  Sherman,  2  E.  D.  Smith,  234 ;  Capewell  v.  Ormsby,  2 
E.D.Smith,  180;  Trust  v.  Delaplaine,  3  E.  D.  Smith,  219; 
Lynsky  V.  Pendegrast,  2  E.  D.  Smith  43  ;  Raivson  v.  Grow,  4 
E.  D.  Smith,  18.)  The  only  cases  in  which  affidavits  can  be 
used  to  overthrow  the  judgment  appealed  from,  is  where  the 
defendant  failed  to  appear  on  the  trial,  and  introduces  affidavits 
to  excuse  his  default  and  show  that  manifest   injustice   has  been 
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done  him,  or  where  the  appellant  alleges  error  in  fact,  not  within 
the  knowledge  of  the  justice,  such  as  infancy,  and  the  like,  or 
where,  on  account  of  some  disability  of  the  justice,  he  is  unable 
to  make  any  return.  [Collier  v.  Van  Hosen,  6  Week.  Dig.  49 ; 
Code  of  Civil  Pro.  §§  3056,  3057,  3064.)  In  any  other  case  an 
affidavit  cannot  be  used  to  add  to  or  to  controvert  the  return, 
or  as  a  substitute  for  a  return.  If  the  return  is  false  the  remedy 
of  the  party  aggrieved  is  by  an  action  against  the  justice. 


SECTION    XIV. 

Motion  to  Amend  the  Pleadings. 

The  Code  provides  that  the  court  must  upon  applicatio:i 
allow  a  pleading  to  be  amended  at  any  time  before  the  trial,  cr 
during  the  trial,  or  upon  appeal,  if  substantial  justice  will  be 
promoted  thereby.  (Code  of  Civil  Pro.  §  2444)  It  also  provides 
that  where  a  new  trial  in  the  appellate  court  is  demanded  in  the 
notice  of  appeal,  and  ten  days  from  the  time  of  filing  the  return 
has  expired,  the  action  is  to  be  deemed  at  issue  in  the  appellate 
court,  and  all  the  proceedings  therein  are  the  same  as  if  the 
action  had  been  commenced  in  the  appellate  court,  except  as 
otherwise  specially  prescribed  in  chapter  19  of  that  act.  (Id. 
§  3071.)  There  is  no  special  provision  in  that  chapter  limiting 
the  general  powers  of  the  County  Court  to  amend  a  pleading, 
unless  it  be  the  implied  condition  that  substantial  justice  must 
be  promoted  by  the  amendment.  With  that  qualification,  where 
an  appeal  has  been  taken  for  a  new  trial,  and  the  cause  is  at 
issue  in  the  appellate  court,  an  amendment  of  the  pleadings  may 
be  allowed  by  that  court  in  any  case  where  such  an  amendment 
would  be  allowed  if  the  action  had  originally  been  commenced 
therein.  The  general  provisions  of  the  Code  as  to  the  right  to 
amend  before  or  after  judgment,  have  been  given.  But  it  has 
been  held  that  on  an  appeal  for  a  new  trial,  the  County  Court 
cannot  allow  an  answer  consisting  of  a  general  denial  to  be 
amended  by  inserting  therein  new  and  affirmative  defenses,  such 
as  payment,  set-off,  or  counterclaim  ;  and  that  no  amendments 
should  be  allowed  which  would  entirely  change  the  issues  in  the 
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:ourt  below,  but  only  such  as  would  enable  the  parties  to  fully 
md  fairly  try  such  issues.  {Reno  v.  Millspaugh,  14  Hun,  229.) 
Under  more  recent  decisions  it  has  been  held  that  the  County 
Court  may,  at  the  xrommencement  of  the  new  trial  therein,  allow 
the  plaintiff  to  amend  his  complaint  by  setting  up  a  new  cause 
of  action  {Cramer  v.  Lovejoy,  41  Hun,  581),  or  may,  on  motion 
made  in  advance  of  the  trial,  permit  the  defendant  to  amend  his 
answer  by  setting  up  a  separate  and  additional  defense  [Paddock 
V.  Barnett,  88  Hun,  381),  or  may  allow  the  demand  of  Judgment 
to  be  amended  so  as  to  exceed  the  sum  of  which  a  justice  has 
jurisdiction.  {Jacob  v.  Watkins,  10  App.  Div.  475:  Simpson  v. 
R.,  W.  &  O.  R.  R.,  48  Hun,  113.)  In  fact  amendments  of  the 
pleadings  on  appeal  to  the  County  Court  for  a  new  trial  are 
granted  precisely  as  if  the  action  had  originally  been  commenced 
therein  and  the  fact  that  the  action  had  been  once  tried  before  a 
justice  of  the  peace  and  has  been  moved  into  the  appellate  court 
by  appeal  is  considered  only  as  affecting  the  costs  that  should 
be  imposed,  if  any,  as  a  condition  of  granting  the  amendment. 


SECTION  XV. 

Filing  Note  of  Issue,  and   Serving  a  Notice  of  Trial 

OR  Argument. 

Where  a  new  trial  is  to  be  had  in  the  appellate  court, 
the  cause  is  placed  upon  the  calendar  and  brought  to  trial  in  the 
same  manner  as  it  would  be  if  the  action  had  been  originally 
commenced  therein.     (Code  of  Civil  Pro.  §  3071.) 

At  any  time  after  the  joinder  of  issue,  and  at  least  fourteen 
days  before  the  commencement  of  the  term,  either  party  may 
serve  a  notice  of  trial.  (Id.,  §  977.)  In  case  of  an  appeal  for  a 
new  trial,  the  issue  is  deemed  joined  at  the  expiration  of  ten 
days  from  the  time  of  filing  the  justice's  return.  (Id.,  §  3071.) 
Service  of  a  notice  of  trial  before  the  cause  is  at  issue  is  unau- 
thorized. If  the  notice  is  served  by  mail  it  must  be  served  at 
least  sixteen  days  before  the  commencement  of  the  term.     (Id., 

§  798.) 

The  party  serving  the  notice  must  file  with  the  clerk  a  note 
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of  issue,  stating  the  title  of  the  action,  the  names  of  the  attor. 
neys,  the  time  when  the  last  pleading  was  served,  the  nature  of 
the  issue,  whether  of  fact  or  of  law,  and,  if  an  issue  of  fact, 
whether  it  is  triable  by  a  jury  or  by  the  court  without  a  jury. 
The  note  of  issue  must  be  filed  at  least  twelve  days  before  the 
commencement  of  the  term.  The  clerk  must  thereupon  enter 
the  cause  upon  the  calendar  according  to  the  date  of  issue.     (Id., 

§  9;7-) 

Where  a  new  trial  cannot  be  had  in  the  appellate  court, 

and  the  respondent  has  not  served  a  stipulation  that  the  judg- 
ment appealed  from  may  be  reversed,  the  appeal  maybe  brought 
to  a  hearing  in  the  appellate  court  at  any  term  thereof  at  which 
such  an  appeal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  less  than  eight  days.  It  must  be 
placed  upon  the  calendar,  and  must  continue  thereupon  without 
further  notice,  until  it  is  finally  disposed  of.  (Code  of  Civil  Pro. 
§  3062.)  Although  the  cause  will  continue  upon  the  calendar 
until  it  is  disposed  of,  a  notice  of  argument  for  one  term  will  not 
bring  on  the  cause  for  a  hearing  at  any  subsequent  term.  A 
notice  of  argument  must  be  given  at  least  eight  days  before  the 
term  at  which  the  party  seeks  to  be  heard,  whether  a  notice  for 
a  prior  term  has  been  served  or  not.  {Matthews  v.  Arnold,  14 
Hun,  376.     But  see  Townsendv.  Keenan,  2  Hilt.  S44-) 

If  after  being  regularly  placed  upon  the  calendar  neither 
party  brings  the  cause  to  a  hearing  before  the  end  of  the  second 
term  thereafter  at  which  it  might  be  noticed  for  hearing  and 
heard,  the  court  must  dismiss  the  appeal  unless  it  directs  the 
same  to  be  continued  for  cause  shown.  (Code  of  Civil  Pro. 
§  3062.)  The  terms  at  which  an  appeal  of  this  character  maybe 
heard,  are  those  specified  in  sections  355  and  3156  of  the  Code  of 
Civil  Procedure. 

The  Code  does  not  in  express  terms  require  a  note  of  issue 
to  put  the  cause  on  the  calendar  in  this  class  of  appeals  (See 
Matthews  \.  Arnold,  14  Hun,  376);  but  it  is  the  usual  practice 
to  file  a  note  of  issue  with  the  clerk  at  least  eight  days  before  the 
commencement  of  the  term. 
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SECTION  XVI. 
Presenting  Errors  in  Fact  to  the  Appellate  Court. 

Ordinarily,  the  right  of  an  appellant  to  relief  from  the  judg- 
ment rendered  against  him,  is  to  be  determined  from  an  inspection 
of  the  return,  if  the  case  is  not  one  where  a  new  trial  may  be 
had  in  the  appellate  court.  But  if  the  right  to  relief  depends 
upon  an  error  of  fact  in  the  proceedings,  not  affecting  the  merits 
of  the  action,  and  not  within  the  knowledge  of  the  justice,  the 
return  will  necessarily  be  inadequate  to  present  the  qnestion  to 
the  appellate  court  for  review.  It  is  therefore  provided,  that  the 
court  may  determine  the  matter  upon  afifidavits,  or  in  its  discre- 
tion, upon  the  examination  of  witnesses,  or  in  both  methods. 
(Code  of  Civil  Pro.  §  3057.) 

As  an  appeal  is  taken  by  the  service  of  a  notice  which  is 
silent  as  to  the  grounds  upon  which  a  reversal  of  the  judgment 
is  sought,  and  the  respondent  may  be  totally  ignorant  of  the 
error  relied  upon  to  overthrow  the  judgment,  the  courts  properly 
require  the  appellant  to  serve  upon  the  respondent,  at  least  eight 
days  before  the  commencement  of  the  term,  afifidavits  setting 
forth  the  facts  claimed  to  constitute  the  error  in  fact.  (See  Hurd 
v.  Beeman,  8  How.  254;  Cook  w.  Swift,  18  How.  454;  10  Abb. 
212 ;  Adsit  V.  Wilson,  7  How.  64  ;  Lynch  v.  McBeth,  7  How.  43  ; 
Sperryw.  Reynolds,  5  Lans.  407.)  This  enables  the  respondent 
to  prepare  counter  affidavits  to  be  read  upon  the  hearing,  or  to 
subpoena  witnesses  to  be  examined  on  his  behalf  in  respect  to 
the  new  issue  presented. 

The  term  "  error  in  fact,"  has  no  reference  to  an  erroneous 
finding  of  the  court  or  jury  upon  the  evidence,  but  applies  to 
those  errors  in  fact  not  appearing  from  the  record  or  evidence, 
etc.,  such  as  the  infancy,  coverture,  etc.,  of  Some  of  the  parties 
who  have  not  properly  appeared  {Kasson  v.  Mills,  8  How.  377; 
Adsit  v.  Wilson,  7  How.  64;  Bigelow  v.  Sanders,  22  Barb.  147); 
and  to  cases  where  parties,  witnesses  and  jurors  have  miscon- 
ducted themselves  to  the  prejudice  of  the  party  against  whom 
the  judgment  was  recovered.  (^Tanner  v.  Marsh,  36  How.  140;  53 
Barb.  438.)     So  if   the   constable  has  falsely  returned  the  sum- 
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mons  as  personally  served  upon  the  defendant,  and  the  justice 
proceeds  with  the  case  in  the  absence  of  the  defendant,  and 
renders  judgment  against  him,  the  want  of  personal  service  may 
be  assigned  as  error  in  fact,  and,  if  it  is  established  upon  the  hear- 
ing, the  judgment  may  be  reversed.  [Fitch  v.  Devlin,  15  Barb. 
47;  Waring  V.  McKinley,  62  Barb.  612.  See  Wavelv.  Wiles,  24 
N.  Y.  635;  Carroll^.  Goslin,  2  E.  D.  Smith,  376.)  So,  where  the 
summons  is  made  returnable  on  the  first  day  of  September,  but, 
by  mistake  of  the  constable  who  served  it,  the  copy  is  made  to 
state  the  return  day  as  the  first  of  August,  this  may  be  assigned 
as  error  in  fact  by  a  defendant  against  whom  judgment  is  taken 
by  default.  {Monroe  v.  White,  25  App.  Div.  '292.) 

The  matter  which  may  be  assigned  as  error  in  fact  must  be 
"not  within  the  knowledge  of  the  justice"  and  therefore  incap- 
able of  being  brought  before  the  appellate  court  by  means  of  a 
return.  {Gibbons  v.  VanAlstyne,  29  St.  Rep.  461.)  Misconduct 
of  the  justice  after  the  submission  of  the  case  to  him  for  decision 
does  not  come  within  the  scope  of  section  3057.  (^Vallen-v, 
McGuire,  49  Hun,  594.)  If,  however,  the  justice  has  died  before 
making  a  return,  misconduct  on  his  part  in  entering  the  jury  room 
and  talking  with  the  jury  while  they  were  deliberating  on  their 
verdict,  in  the  absence  and  without  the  consent  of  the  parties  or 
their  counsel,  may  be  presented  by  affidavit  as  a  substitute  for  a 
return  under  section  30156  of  the  Code.  {Valentine  v.  Kelly,  54 
Hun,  78.) 

Where  the  plaintiff  and  defendant  both  reside  in  one  town, 
and  the  justice  resides  and  has  his  office  in  another  town  not 
adjoining  that  of  the  parties,  the  defendant,  on  appeal  from  a 
judgment  rendered  against  him  by  default,  may  present  the  error 
in  fact  by  affidavit  for  the  purpose  of  showing  the  want  of  juris- 
diction of  his  person.  {Larocque  v.  Harvey,  57  Hun,  366.) 


SECTION    XVII. 

Service  of  Affidavit  Excusing  Default. 

If  the  appeal  is  taken  by  the  defendant  who,  though  properly 
served  with  the  summons,  failed  to  appear  before  the  justice, 
either  upon  the  return  of  the  summons,  or  at  the  time  to  which 
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the  trial  of  the  action  was  adjourned,  he  should  prepare  affidavits 
excusing  his  default,  and  showing  that  manifest  injustice  has  been 
done.  (See  Code  of  Civil  Pro.  §  3064.)  It  has  always  been  con- 
sidered the  correct  practice  for  the  appellant  to  serve  copies  of 
such  affidavits  upon  the  respondent  or  his  attorney  at  least  eight 
days  before  the  commencement  of  the  term  for  which  the  cause 
is  noticed,  although  the  statute  does  not  in  terms  require  that 
any  service  shall  be  made. 

In  some  counties  this  is  required  by  the  rules  of  the  County 
Court.  These  affidavits  may  be  met  upon  the  hearing  by  counter 
affidavits  presented  on  behalf  of  the  respondent.  If  it  appears 
from  the  affidavits,  or  otherwise,  that  manifest  injustice  has  been 
done,  and  that  the  appellant  had  a  satisfactory  excuse  for  his 
default  below,  the  appellate  court  may,  in  its  discretion,  set  aside 
the  judgment  appealed  from,  or  stay  proceedings  thereunder, 
and  by  order  direct  a  new  trial  before  the  same  justice  or  before 
another  justice  of  the  same  county,  designated  in  the  order,  at 
such  a  time  and  place,  specified  in  the  order,  and  upon  such  terms, 
as  it  deems  proper.     (Code  of  Civil  Pro.  §  3064.) 

The  purpose  of  this  statute  was  to  provide  a  remedy  for  any 
fraud  practiced,  or  improper  means  employed,  by  a  party  to 
induce  his  adversary  not  to  appear  before  a  justice,  either  on  the 
return  of  the  summons  or  at  the  time  to  which  the  trial  was 
adjourned,  or  where  such  failure  was  occasioned  by  accident  or 
mistake  or  other  misadventure.  It  was  not  designed  to  relieve  a 
defendant  who  was  present  in  court  with  counsel  upon  the  ad- 
journed day,  but  refused  to  answer  on  the  call  of  the  cause  or  to 
take  any  part  in  the  trial.     (Thomas  v.  Keeler,  52  Hun,  318.) 

The  power  to  direct  a  new  trial  given  by  this  section  can- 
not be  exercised  unless  the  defendant  renders  a  satisfactory  ex- 
cuse for  his  default  {^De  Bevoise  v.  Ingalls,  88  Hun,  186),  and  sets 
forth  and  swears  to  a  good  defense  {Young v.  Conklin,  3  Misc. 
122);  and,  if  contradicted  by  the  affidavit  of  the  plaintiff,  pro- 
duces another  affidavit  to  corroborate  his  own.  (^Jewell v.  Hein- 
eel,  6  Daly,  411.  See  Gottsberger  v.  Harned,  2  E.  D.  Smith,  128; 
Forster  v.  Capewell,  i  Hilt.  47;  Silkman  v.  Baiger,  4  E.  D.  Smith, 
236;  Armstrong  v.  Craig,  18  Barb.  387.)  A  bare  affidavit  of 
merits  is  not  sufficient   to  show  that   injustice  has  been  done. 
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The  facts  must  be  set  forth  from  which  the  appellate  court  may 
reach  that  conclusion.     {Armstrong  v.  Craig,  i8  Barb.  387.) 

If,  as  a  matter  of  fact,  the  defendant  was  never  served  with 
the  summons  in  the  action,  or  if  the  service  was  so  clearly  defect- 
ive as  to  fall  short  of  a  legal  service,  the  defendant  may  appeal 
from  the  judgment  rendered  in  the  action  and  obtain  relief  there- 
from, without  showing  aflSrmatively  a  valid  defense,  or  that 
manifest  injustice  has  been  done  upon  the  merits  of  the  action. 
In  such  case  it  is  sufficient  to  show  clearly  that  no  summons  was 
in  fact  served  upon  him.     {Waring  v.  McKinley,  62  Barb.  612.) 

No  general  rule  can  be  given  as  to  what  will  be  deemed  a 
satisfactory  excuse  for  a  default.  Each  case  must  depend  upon 
its  own  circumstances;  and  what  would  be  an  insufficient  excuse 
in  one  case  might  with  slightly  varying  circumstances  be  deemed 
a  sufficient  excuse  in  another.  The  appellant  should  present  the 
facts  in  the  best  light  possible,  and  rely  upon  the  exercise  of  a 
sound  discretion  by  the  appellate  court  as  to  granting  or  with- 
holding the  relief  demanded. 

No  order  can  be  made  under  section  3064  of  the  Code  until 
the  return  is  filed  presenting  the  judgment  and  proceedings  be- 
low to  the  appellate  court.  {Kellock  v.  Dickinson,  5  App.  Div. 
515.) 

SECTION  XVIII. 
Points  and  Papers  for  the  Court. 

Appeals  in  the  County  Court  upon  questions  of  law  are 
heard  upon  the  original  papers,  or  upon  certified  copies  thereof, 
and  it  is  never  necessary  to  furnish  copies,  written  or  printed, 
for  the  use  of  the  court.    (Code  of  Civil  Pro.  §  3063.) 

But  each  party  should  prepare  a  brief  containing  the  points 
and  authorities  upon  which  he  intends  to  rely,  in  order  that  he 
may  properly  present  his  case;  and  in  some  counties  counsel  are 
required  to  furnish  to  the  court  and  to  the  opposing  counsel  a 
copy  of  such  points  and  authorities  at  the  conamencement  of  the 
argument. 


New  Trial  in  the  Appellate  Court.  463 

Where  the  appellant  has  demanded  a  new  trial  In  the  appellate  conrt 

SECTION    XIX. 
New  Trial  in  the  Appellate  Court. 

Where  the  appellant  has  demanded  a  new  trial  in  the  appel- 
late court,  in  a  case  where  a  new  trial  is  a  matter  of  right,  and 
has  not  made  or  accepted  any  offer  of  judgment  by  which  the 
appeal  is  terminated,  the  action  is  brought  on  for  trial  at  a  regu- 
lar term  of  the  County  Court,  and  there  tried  and  determined  as^ 
if  the  action  had  originally  been  commenced  therein.  (Code  of 
Civil  Pro.  §  3071.)  The  proceedings  in  court  have  all  the  char- 
acteristics of  an  ordinary  trial  in  a  court  of  record  and  none  of 
the  features  of  an  argument  of  an  appeal,  with  this  exception,^ 
that  the  appellant  may  raise  all  questions  in  the  appellate  court 
which  were  properly  raised  in  the  court  below,  save  such  as  were 
raised  to  proceedings  which  took  place  on  the  trial  of  the  action, 
as  fully  as  if  the  appeal  had  been  taken  on  questions  of  law  only. 
[Stevens -v.  Benton,  ig  How.  13;  2  Lans.  156;  Burton  v.  Wheeler 
Sf  Wilson  Manuf.  Co.,  5  Week.  Dig.  384;  Maxon  v.  Reed,  8  Hun, 
618.) 

Thus  the  appellant  may  require  the  County  Court  to  pass 
upon  questions  raised  in  the  court  below  in  relation  to  the  regu- 
,  larity  of  process,  its  service  and  return,  in  relation  to  the  jurisdic- 
tion of  the  justice,  and  whether  the  proper  parties  have  been 
brought  in,  and  questions  of  that  nature,  and  to  determine  them 
before  proceeding  to  the  trial  of  the  cause.  (Id.)  If  the  errors 
of  the  court  below  are  such  as  to  call  for  a  reversal  of  the  judg- 
ment, a  new  trial  in  the  County  Court  is  unnecessary. 

Whether  the  sum  total  of  accounts  proved  before  the  jus- 
tice exceeded  his  jurisdiction,  depends  upon  the  evidence  given 
on  the  trial  in  the  court  below;  and  as  the  evidence  is  not  re- 
turned on  an  appeal  for  a  new  trial,  the  question  cannot  be 
passed  upon  by  the  appellate  court.  The  error,  if  any  exists,  is 
one  occurring  on  the  trial,  and  therefore  is  not  within  the  rule 
laid  down  by  the  authorities  above  cited.  (See  Crannell  v.  Corn- 
stock,  12  Hun,  293.) 

If  a  new  trial  has  been  demanded  in  a  case  where  a  new  trial 
is  not  a  matter  of  right,  the   respondent  may  move,  when  the 
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cause  is  reached  for  trial,  that  it  be  transferred  to  the  law  calen- 
dar, and  that  it  be  argued  and  determined  upon  the  return.  If 
it  appears  to  the  court  that  the  new  trial  has  been  improperly 
demanded,  the  motion  will  be  granted.  (See  ante,  p.  447.)  If 
the  demand  for  a  new  trial  is  based  solely  upon  a  counterclaim 
interposed  in  a  case  not  authorized  by  the  Code,  the  appellate 
court  may,  upon  the  motion  of  the  respondent,  strike  out  the 
unauthorized  pleading  and  direct  that  the  cause  be  argued  upon 
the  return.  {Denniston  v.  Trimmer,  27  Hun,  393.)  But  if  the 
demand  for  a  new  trial  is  based  upon  a  pleading  setting  up  a 
•claim  fictitious  in  amount,  the  court  has  no  power  to  strike  out 
pleading  and  deprive  the  appellant  of  "a  new  trial.  (^Thompson  v. 
Pine,  5  Hun,  647;  Fuller  v.  Brierley,  36  How.  47.  But  see  Hough- 
ton V.  Kenyon,  38  How.  107.)  If  it  does  not  appear  from  the 
return  that  any  issue  was  joined  in  the  court  below,  there  is  no 
issue  to  try  in  the  County  Court,  and  no  new  trial  can  be  had. 
{McCann  v,  Sheeke,  5  Week.  Dig.  420.) 

The  County  Court  may  order  a  reference  of  the  issues  by 
consent  of  the  parties,  or  without  their  consent,  if  the  trial  will 
require  the  examination  of  a  long  account  and  will  not  require 
the  decision  of  difficult  questions  of  law.  (See  Code  of  Civil 
Pro.  §§  loii,  1013;  Hylandv.  Loomis,  48  Barb.  126.) 

If  no  motion  is  made  disturbing  the  ordinary  course  of  pro- 
cedure, and  no  questions  are  raised  which  terminate  the  appeal, 
the  parties,  at  the  call  of  the  cause,  proceed  to  trial.  Unless  an 
order  has  been  made  amending  the  pleadings,  the  cause  will  be 
tried  upon  the  issues  raised  by  the  pleadings  in  the  Justice's 
Court,  and  the  parties  will  be  allowed  to  introduce  any  evidence 
under  such  pleadings  that  they  would  have  been  allowed  to 
introduce  upon  the  trial  in  the  court  below.  The  plaintiff  may 
show  payment  of  the  defendant's  counterclaim  since  the  decision 
of  the  justice  without  any  supplemental  pleading  giving  the 
defendant  notice  of  that  defense.  {Utter  v.  Nelligan,  92  Hun, 
185.)  The  County  Court  has  power  to  fully  try  the  issues 
raised  by  the  pleadings  upon  the  merits  notwithstanding  the 
fact  that  the  case  involves  the  trial  of  issues  relating  to  a  dis- 
puted  question  as  to  the  title  to  real  property.  {Gould  v.  Patter- 
son, 87  Hun,    533.)     The   manner   in  which   issues   are  tried  in 
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The  term  at  which  the  appeal  will  be  heard. 

the  court  below,  and  the  questions  there  raised,  are  not  matters 
for  consideration  on  the  trial  in  the  County  Court.     (Id.) 

The  trial  proceeds  de  novo. — If  the  issue  is  one  of  fact,  a 
jury  is  impaneled,  unless  a  jury  trial  is  waived,  the  case  is 
opened  by  the  party  holding  the  affirmative,  evidence  is  intro- 
duced, unless  a  nonsuit  is  ordered,  a  verdict  is  rendered,  and 
judgment  entered  thereon  as  in  actions  originally  commenced 
in  the  County  Court.  A  motion  for  a  new  trial  may  be  made 
on  the  minutes,  and  may  be  granted  in  a  proper  case.  {Beach  v. 
Skillman,  12  Hun,  297;  Kennerv.  Morrison,  12  Hun,  204;  Hin- 
man  v.  Stillwell,  34  Hun,  178.)  But  the  court  cannot  nonsuit 
the  plaintifl  and  order  exceptions  to  be  heard  in  the  first  in- 
stance at  the  Appellate  Division  of  the  Supreme  Court,  and  in 
the  meantime  stay  all  proceedings.  {^Johnson  v.  New  York,  etc., 
R.  R.  Co.,  30  Hun,  166.) 

If  the  issues  are  tried  by  a  referee  or  by  the  court  without 
a  jury,  counsel  should  prepare  and  submit  findings  at  the  close 
of  the  case,  and  the  court  or  referee  should  render  a  decision  or 
make  a  report  within  the  time  limited,  and  on  this  decision  or 
report  the  successful  party  should  enter  judgment.  A  judgment 
entered  upon  the  report  of  a  referee  in  an  action  brought  into 
the  County  Court  by  appeal  is  for  all  purposes  a  judgment  of 
the  County  Court.     {Cook  v.  Darrow,  22  Hun,  306.) 


SECTION    XX. 
Hearing  on  an  Appeal  upon  Questions  of  Law. 

In  the  counties  of  Albany  and  Jefferson  an  appeal  upon 
questions  of  law  can  be  brought  to  a  hearing  only  at  a  term  of 
the  County  Court  at  which  no  jury  is  in  attendance.  Except 
where  such  prohibition  is  contained  in  some  local  rule,  an  appeal 
upon  questions  of  law  may  be  heard  either  at  a  jury  or  at  a 
law  term  of  the  court. 

The  order  in  which  the  business  of  the  County  Court  will  be 
transacted,  is  in  some  counties  regulated  by  rule,  and  in  others 
is  determined  as  occasion  demands.    The  control  of  the  calendar 
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rests  wholly  with  the  county  judge,  and  is  a  matter  of  discretion. 
Where  no  time  is  fixed  for  the  argument  of  this  class  of  appeals, 
counsel  should  be  ready  to  argue  and  submit  the  cause  when- 
ever it  may  be  called. 

At  the  opening  of  the  argument,  each  party  should  furnish 
to  the  court  the  points  and  authorities  upon  which  he  intends 
to  rely,  and  should  deliver  another  copy  to  the  opposing  counsel. 
The  appellent  has  the  right  to  begin  the  argument,  and  should 
complete  it  so  far  as  to  clearly  and  fully  present  the  points  upon 
which  he  relies  for  a  reversal  of  the  judgment,  or  such  other 
relief  as  may  be  appropriate  upon  the  facts  and  the  law.  The 
respondent  has  the  right  to  answer,  and  may  not  only  attack 
the  position  taken  by  the  appellant,  but  may  also  present  such 
new  points  in  support  of  the  judgment  as  can  be  sustained  by 
the  facts  returned.  After  the  respondent  has  completed  his 
argument,  the  appellant  is  entitled  to  be  heard  in  reply.  This 
closes  the  argument,  and  the  court  thereupon  either  decides  the 
case  at  once,  or  takes  the  papers  and  reserves  its  decision. 

Instead  of  an  oral  argument  the  parties  may  submit  the 
case  upon  written  briefs,  or  one  of  the  parties  may  argue  the 
case  orally,  and  the  other,  by  permission  of  the  court,  may 
submit  his  case  upon  a  written  brief.  But  where  this  is  per- 
mitted the  party  arguing  the  case  should  always  have  an  oppor- 
tunity, before  argument,  to  inspect  the  brief  of  his  adversary,  in 
order  that  he  may  be  prepared  to  meet  the  points  therein 
presented. 

If  the  absence  of  any  rule  to  the  contrary,  a  party  who  has 
noticed  the  appeal  for  argument  may  bring  on  the  argument  on 
his  notice,  and,  if  the  opposite  party  neglects  to  appear  when 
the  cause  is  reached,  may  file  proof  of  service  of  a  notice  of 
argument,  and  have  a  judgment  in  his  favor  affirming  or  reversing 
the  judgment  in  the  court  below.  But  a  party  who  has  not 
served  a  notice  of  argument  is  in  no  position  to  move  the  cause 
and  take  his  opponent's  default.     (Matthews  v,  Arnold,  14  Hun, 

376-) 

If  the  justice  who  tried  the   cause  below  has  for  any  reason 

become  unable  to  make  a  return,  the  appellate  court  first  deter- 
mines, from  the  affidavits  presented,  or  from  the  testimony  of 
witnesses   called  by  the   parties,   what   evidence  was  given,  and 
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what  proceedings  were  had  in  the  court  below,  and  what  judg- 
ment was  rendered  thereupon,  and  then  proceeds  to  determine  the 
appeal  as  if  a  return  had  been  duly  made.  (See  Code  of  Civil 
Pro.  §  3056.) 

If  an  error  in  fact  is  alleged  by  the  appellant,  the  court  will 
proceed  to  determine  this  matter  upon  the  affidavits  read  by  the 
parties,  or,  in  its  discretion,  upon  the  examination  of  witnesses, 
or  in  both  methods.  (Id.  §  3057.)  If  the  appellant  also  claims 
that  the  judgment  should  be  reversed  upon  the  merits,  the  . 
County  Court  must  also  determine  this  question  upon  an  inspec- 
tion of  the  return,  after  hearing  the  argument  of  counsel  as  in 
other  cases.     (Cook  v.  Swift,  18  How.  454;  10  Abb.  212.) 

If  the  appellant  made  default  below,  the  court  will  hear  the 
'  affidavits  presented  by  the  appellant  in  excuse  of  his  default,  and 
in  proof  that  injustice  has  been  done  him,  and  also  the  affidavits  of 
the  respondent  in  reply,  and  after  hearing  the  arguments  of  coun- 
sel will  make  such  disposition  of  the  case  as  justice  requires.  (See 
Code  of  Civil  Pro.  §  3064.) 

If  both  parties  have  appealed  from  the  judgment  rendered 
below,  both  appeals  must  be  heard  together,  and  judgment  and 
costs  must  be  given  to  the  appellant  showing  himself  in  the  right 
upon  his  appeal,  (/ones  v.  Owen,  5  Hun,  339;  Glassner  v.Whea- 
ton,  2  E.  D.  Smith,  352.) 


SECTION   XXI. 

Questions  Reviewed  on  an  Appeal  where  a  New  Trial 
IS  NOT  Demanded. 

Objections  not  taken  below,  and  which,  if  there  taken, 
might  have  been  obviated,  cannot  as  a  rule  be  successfully  urged 
for  the  first  time  on  the  argument  of  an  appeal  in  the  County  Court. 
(Jencks  V.  Smith,  i  N.  Y.  90;  Duffy  v.  Thompson,  4  E.  D.  Smith, 
17?;  Huntw.  Hoboken  Land  Co.,  i  Hilt.  161;  Rue  v.  Perry,  41 
How.  385;  &i  Barb.  40;  Smith  v.  Hill,  22  Barb.  656;  Cheney  v. 
■  Beals,  47  Barb.  523;  Pollock  v.  Hoag,  4  E.  D,  Smith,  473;  Pearson 
'v.  Fiske,  7  Abb.  419;  Desmond  v.  Rice,  i  Hilt.  530.) 
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Thus,  an  objection  that  there  is  a  variance  between  the 
pleadings  and  proofs  {Luckey  v.  Frantzkee,  i  E.  D.  Smith,  47; 
Avery  v.  Leach,  9  Hun,  106.  See  Doughty  v.  Crazier,  4  Abb.  411); 
that  there  is  a  misjoinder  of  causes  of  action  (Willardv.  Bridge,  \ 
Barb.  361);  that  a  question  put  to  a  witness  was  leading  {Pollock 
V.  Hoag,  4  E.  D.  Smith,  473;  Pearson  v.  Fiske,  7  Abb.  419;  2 
Hilt.  146);  that  parol  evidence  was  given  of  an  instrument  in 
writing  {Gelhaar  v.  Ross,  i  Hilt.  117);  that  there  is  a  misjoinder  of 
parties  defendant  {Tibbits  v.  Percy,  24  Barb.  39);  or  that  there  is 
a  non-joinder  of  defendants  {Avogadro  v.  Bull,  4  E.  D.  Smith, 
384);  or  that  there  is  no  formal  proof  of  the  issuing  of  letters  to 
a  plaintiff  suing  as  administrator  {Donahue  v.  Henry,  4  E.  D. 
Smith,  162);  or  that  a  plaintif?  suing  as  assignee  has  not  proved 
an  assignment  {Austin  v.  Burns,  16  Barb.  643);  or  that  plaintiffs 
suing  as  partners  have  failed  to  prove  a  partnership  {Whitlack  v. 
Bueno,  i  Hilt.  72),  cannot  be  raised  for  the  first  time  on  appeal. 

Although,  as  a  rule,  the  grounds  of  objection  to  the  admis- 
sion of  evidence  need  not  be  stated  on  a  trial  before  a  justice  of 
the  peace,  yet  if  they  are  stated  by  counsel  conducting  the  "trial, 
and  are  untenable,  a  different  objection,  not  taken  below,  which 
might  have  been  obviated  if  there  taken,  ought  not  to  prevail 
upon  appeal  where  it  is  clear  that  the  evidence  did  not  cause  the 
rendition  of  the  judgment.    {Brewer  v.  Dela^eld,  4^  St.  Rep.  87.) 

But  the  objection  that  the  court  below  had  no  jurisdiction 
may  be  first  taken  on  the  argument  of  the  appeal.  {Willins  v. 
Wheeler,  17  How.  93;  8  Abb.  116;  28  Barb.  669;  Beattie  v.  Larkin, 
2  E.  D.  Smith,  244,  Pitch  v.  Devlin,  15  Barb.  47;  Tiffany  v.  Gil- 
bert, 4  Barb.  320.) 

If  parties  go  to  trial  upon  a  complaint  without  objection  as  to 
its  form  or  sufficiency,  and  the  plaintiff  proves  a  good  cause  of 
action,  a  judgment  in  his  favor  will  not  be  disturbed  by  the 
appellate  court  on  account  of  any  defects  in  his  pleading.  (See 
Hall  V.  McKechnie,  22  Barb,  244;  Neff  v.  Clute,  12  Barb.  466; 
Copley  v.  Rose,  2  N.  Y.  115;  Mayor  v.  Green,  i  Hilt.  393.)  But  if 
the  facts  alleged  do  not  constitute  a  cause  of  action,  and  the 
proof  merely  establishes  those  facts,  the  defendant  will  waive  no 
right  to  take  the  proper  objection  on  appeal  by  taking  issue 
below  instead  of  demurring.  {Tifft  v.  Tifft,  4  Denio,  175; 
Stephenson  v.  Hall,  14  Barb.  222,  229.)     And  if  the  attention  of 
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the  plaintiff  is  called  to  the  fact  that  his  complaint  does  nol 
state  a  cause  of  action,  and  he  declines  to  avail  himself  of  leave 
to'  amend,  an  appellate  court  will  reverse  a  judgment  in  his  favor 
instead  of  conforming  the  pleading  to  the  proof.  {Howe  Sewing 
Much.  Co.  v.  Haupt,  7  Daily,  198.) 

Provisional  remedies. — The  judgment  of  a  justice  of  the 
peace  may  be  reversed  upon  appeal  for  any  error  in  the  proceed- 
ings before  him  affecting  the  substantial  rights  of  the  appellant. 
If  an  attachment  has  been  issued  upon  an  insufficient  affidavit, 
an  error  of  law  affecting  a  substantial  right  of  the  defendant  is 
presented  for  which  the  judgment  must  be  reversed.  {Fritze  v. 
Pultz,  2  Civ.  Pro.  R.  142.) 

Questions  of  fact. — The  County  Court  has  undoubted  au- 
thority to  look  into  the  evidence  to  see  if  it  supports  the  judg- 
ment, and  to  reverse  if  it  is  wholly  unsupported  by  evidence, 
whether  the  defendant  was  present  at  the  trial  or  not;  and  it  not 
only  may,  but  should  reverse  the  judgment,  if  there  is  no  conflict 
of  evidence,  and  the  judgment  is  contrary  to  clear,  undisputed, 
and  unimpeached  testimony.  {Bort  v.  Smith,  5  Barb.  283;  Wiley 
v.  Slater,  22  Barb.  506;  Moore  v.  Noble,  53  Barb.  425;  36  How. 
358;  Everett  v.  Parks,  62  Barb.  9;  Alburtis  v.  McCready,  2  E.  D. 
Smith,  39;  Hunt  v.  Westervelt,  4  E.  D.  Smith,  225;  Howard  v. 
Brown,  2  E.  D.  Smith,  247;  Fox  v.  Decker,  3  E.  D.  Smith,  150; 
Buckley  v.  Leonard,  4  Denio,  500;  Robertson  v.  Ketchum,  1 1  Barb. 
652;  Fish  v.  Skut,  21  Barb.  333;  Marselis  v.  Seaman,  21  Barb.  319, 
Watts  v.  Cleaveland,  3  E.  D.  Smith,  553;  McCarthy  v.  Ely,  4 
E.  D.  Smith,  375;  Goldsmith  \.  Obermier,  3  E.  D.  Smith,  121; 
Jones  V.  Pridham,  3  E  D.  Smith,  155;  Elyv:  O'Leary,  2  E.  D. 
Smith,  351;;  Storp  v.  Harbutt,  4  E.  D.  Smith,  464;  Baker  v.  Bone- 
steel,  2  Hilt,  397;  Newton  v.  Pope,  i  Cow.  109;  Jacks  v.  Darrin, 
3  E.  D.  Smith,  559;  Dresser  v.  Van  Pelt,  i  Hilt.  316;  Westbrook 
V.  Douglass,  21  Barb.  602.)  But  it  has  been  beld  in  along  line 
of  decisions  that  disputed  questions  of  fact  determined  by  the 
justice  or  by  a  jury  upon  conflicting  evidence  will  not  be  re- 
viewed in  the  County  Court  {Burnham  v.  Butler,  31  N.  Y.  480; 
Campion  v.  Parker,  78  Hun,  234;  Smith  v.  Hill,  22  Barb.  656 
Noyes  v.  Hewitt,  18  Wend.  141;  Stryker  v.  Bergen,  i;  Wend.  490 


470  New  Trials  and  Appeals. 

. — ^ I  — ' — ' 

Questions  of  fact. 

Justison  V.  Crawford,  25  How.  465;  Kasson  v.  Mills,  8  How.  377; 
Adsit  V.  Wilson,  7  How.  64;  McDonald  v.  Edgerton,  5  Barb.  560; 
Heinrich  v.  Mack,  25  Misc.  597;  Halsey  v.  Hart,  85  Hun,  46; 
Clark  V.  Daniels,  29  App.  Div.  600;  Ludlum  v.  Couch,  10  App. 
Div.  603);  that  the  County  Court  has  no  authority  to  reverse  a 
judgment  because  it  is  against  the  weight  of  evidence  where 
there  is  any  evidence  to  support  it  {City  of  Brooklyn  v.  B.  C.  & 
N.  R.  R.  Co.,  n  App.  Div.  168;  Ludlum  v.  Couch,  10  App.  Div. 
603;  Staples  V.  Hager,  11  App.  Div.  631;  Hommel  v .  Meserole,  18 
App.  Div.  106;  Patrick  V.  Williamson,  19  App.  Div.  451;  Coursey 
V.  Coe,  24  App.  Div.  271;  Btunoldw.  Glasser,  53  N.  Y.  Supp.  1021; 
Wiley  v.  Slater,  22  Barb.  506;  Bennett  v.  Scutt,  18  Barb.  347; 
Adsit  V.  Wilson,  7  How.  64;  Bigelow  v.  Sanders,  22  Barb.  147; 
Baum  V.  Tarpenny,  3  Hill,  75;  Decker  v.  Myers,  ^\  How.  372; 
McDonald  v.  Edgerton,  5  Barb.  560;  Rogers  v.  Ackerman,  22 
Barb.  134;  Parker  v.  Eaton,  25  Barb.  122);  and  that  the  jury  is 
the  absolute  arbiter  of  the  facts  where  there  is  a  conflict  of  evi- 
dence; and  that  an  appellate  tribunal  is  powerless  to  review  and 
reverse  the  finding  although  it  would  have  decided  the  questions 
otherwise  than  as  found  by  the  jury.  (Campion  v.  Parker,  78 
Hun,  234.)  But  these  cases  must  noN  be  read  in  connection 
with  section  3063  of  the  Code,  as  amended  in  1900,  providing 
that  the  appellate  court  may  affirm  or  reverse  the  judgment  of 
the  justice,  in  whole  or  in  part,  and  as  to  any  or  all  of  the 
parties,  and  for  errors  of  law  or  fact,  and  where  the  judgment  is 
contrary  to  or  agdinst  the  weight  of  the  evidence  the  appellate 
court  may,  upon  its  reversal  of  a  judgment,  order  a  new  trial  be- 
fore the  same  justice  or  before  another  justice  of  the  same 
county,  to  be  designated  in  the  order  and  at  a  time  and  place  to 
be  specified  in  the  order.  This  provision  of  the  Code  clearly 
authorizes  and  contemplates  a  review  by  the  appellate  court  of 
determinations  of  questions  of  fact  whether  made  by  the  justice 
or  by  a  jury,  and  a  reversal  and  new  trial  where  the  judgment  is 
contrary  to  or  against  the  weight  of  evidence. 

Prior  to  this  amendment  it  was  held  that  the  rule  that  the 
County  Court  could  not  reverse  the  judgment  of  a  justice  of  the 
peace  on  a  disputed  question  of  fact  applied  only  where  the  dis- 
pute was  real  and  substantial;  and  that  where  one  party  swore 
positively  to   a   payment  and  the  other  party  could  not  swear 
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whether  the  payment  was  made  or  not,  the  rule  did  not  apply. 
{Williams  v.  Wheeler,  40  App.  Div.  615.) 

Facts  assumed  to  exist. — A  fact  assumed  to  exist  upon 
the  trial  belowj  will  be  assumed  to  exist  on  appeal.  {Smith 
V.  Hill,  22  Barb.  656;  Shaw  v.  Davis,  55  Barb.  389;  Austin  v. 
Burns,  16  Barb.  643;  Paige  v.  Fazackerly,  36  Barb.  392;  Holbrook 
V.  Wright,  24  Wend.  169;  Lee  v.  Schmidt,  i  Hilt.  537;  6  Abb. 
183;  Jencks  V.  Smith,  i  N.  Y.  90.) 

And  where  no  objection  is  raised  on  the  trial  before  the 
jnstice  that  there  is  not  sufficient  evidence  to  sustain  the  plain- 
tifl's  case,  and  it  is  assumed  on  the  trial  that  the  proof  is  com- 
plete, it  will  be  so  held  on  appeal.  {Smith  v.  Hill,  22  Barb.  656; 
Cheney  v.  Beats,  47  Barb.  523.) 

Matters  resting  in  the  discretion  of  the  court  below 
will  not  be  reviewed  on  appeal,  except  in  a  clear  case  of  abuse. 
{Bushv.  Weeks,  24  Hun,  545  ;  Weed  v.  Lee,  50  Barb.  354;  Sherar 
V.  Willis,  5  Lans.  329  ;  Irroy  v.  Nathan,  4  E.  D.  Smith,  68  ; 
Mitchell v.Menkle,  i  Hilt.  142;  Harpellv.  Curtis,  i  E.  D.  Smith, 
78.) 

Amendment  of  pleadings. — A  denial  of  a  motion  to  amend 
a  pleading  in  a  case  where  substantial  justice  would  be  promoted 
by  the  amendment  is  an  error  for  which  the  appellate  court  may 
reverse  the  judgment  below.  The  granting  or  denial  of  the  mo- 
tion in  such  case  is  not  a  mere  matter  of  discretion  within  the 
rule  prohibiting  a  review  of  discretionary  orders.  {Wood v. 
Shultis,  4  Hun,  309;  Walsh  v.  Cornett,  17  Hun,  27.)  But  the 
court  will  not  review  an  amendment  granted  on  motion  of  the 
appellant.  {Orser  v.  Grossman,  4  E.  D.  Smith,  443;  11  How, 
520.) 


SECTION  xxn. 

Principles  Governing  the  Decision  of  the  Appeal. 

The  Code   provides   that   the  appellate  court  must  render 
judgment  according  to  the  justice  of  the  case  without  regard  to 
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technical  errors  or  defects  which  do  not  affect  the  merits,  and 
that  it  may  affirm  or  reverse  the  judgment  of  the  justice  in  whole 
or  in  part,  and  as  to  any  or  all  of  the  parties,  and  for  errors  of 
law  or  of  fact.     (Code  of  Civil  Pro,  §  3063.) 

It  has  been  the  uniform  practice  of  the  courts  in  reviewing 
the  proceedings  had  before  justices  of  the  peace,  to  regard  them 
with  marked  indulgence  and  liberality  in  the  furtherance  of  the 
ends  of  justice,  and  if  possible  to  sustain  them  by  every  reason- 
able and  warrantable  intendment.  {Schoonmaker  v.  Spencer,  54 
N.  Y.  366;  Sebring  v.  Stryker,  10  Misc.  289;  Knight  v,  Wilson, 
55  Hun,  559 ;  Beecher  v.  Kendall,  14  Hun,  327,  329.) 

Under  the  former  system  of  reviewing  judgments  of  a  justice 
by  certiorari,  presumptions  were  often  invoked  in  support  of  the 
judgment,  and  it  was  held  that  where  it  appeared  that  the  justice 
had  jurisdiction  of  the  parties  and  the  subject  matter,  a  court 
sitting  in  review  of  the  judgment  would  intend  that  the  proceed- 
ings were  regular  until  the  contrary  appeared  {Baumv.  Tarpenny, 
3  Hill,  75;  Stafford  v.  Williams,  4  Denio,  182;  Oakley  v.  Van 
Horn,  21  Wend.  305  ;  Warring  v.  Loomis,  4  Barb.  844) ;  and  that 
to  justify  a  reversal  it  must  appear  affirmatively  that  the  justice 
erred.  {Fuller  v.  Wilcox,  19  Wend.  351  ;  Clements  v.  Benjamine, 
12  Johns.  290.) 

Thus  it  was  held  that  unless  the  return  stated  to  the  contrary, 
it  would  be  presumed  that  the  justice  waited  an  hour  from  the 
time  fixed  for  the  appearance  of  the  parties,  before  proceeding 
with  the  case  {Stafford  v.  Williams,  4  Denio,  182)  ;  and  that  in 
the  absence  of  a  certificate  that  all  the  evidence  was  returned,  it 
would  be  presumed  that  other  and  sufficient  evidence  was  given 
to  support  the  judgment  {Prosser  v.  Secor,  5  Barb.  607 ;  Low  v. 
Payne,  4  N.  Y.  247);  and  that  even  where  no  evidence  was  returned 
the  court  would  presume  that  the  judgment  was  founded  on  legal 
evidence.  {Wilson  v.  Fenner,  3  Johns.  439.)  The  decisions  under 
the  statute  regulating  a  review  by  certiorari  are  not  to  be  implic- 
itly followed  at  the  present  day.  That  statute  did  not  require, 
all  the  testimony  to  be  set  out  in  the  return.  The  party  seeking 
th",  review  made  an  affidavit  setting  forth  the  substance  of  the 
testimony  and  proceedings  before  the  justice  and  the  grounds 
sjpon  which  an  allegation  of  error  was  founded,  and  the  return 
was  required  truly  and  fully  to  answer  all  the  facts  set  forth  in  the 


Principles  Governing  Decision  of  Appeal.  473 

Where  judgment  appealed  from  is  in  favor  of  plaintiff. 

affidavit.  This  might  not  call  for  a  return  of  all  the  evidence  or 
all  the  proceedings  below ;  and  the  courts  sitting  in  review  prop- 
erly declined  to  reverse  the  judgment  on  the  ground  of  the 
omission  of  matter  upon  which  the  return  might  properly  be 
silent,  and  presumed  that  the  necessary  evidence  was  given  or 
the  proper  proceedings  were  taken.  Under  the  Code,  however, 
all  the  evidence  and  proceedings  are  to  be  returned ;  and  a  return 
setting  forth  the  names  of  witnesses  and  setting  out  testimony 
in  detail,  will  be  construed  on  appeal  as  stating  the  whole  of  the 
evidence  unless  the  contrary  distinctly  appears.  {jOrcuttv.  Cakily 
24  N.  Y.  578;  Hance  v.  Cayuga,  etc.,  R.  R.  Co.,  26  N.  Y.  428.) 
Upon  the  same  theory  it  should  be  assumed  that  a  return  pur- 
porting to  set  forth  the  proceedings  before  the  justice,  states  all 
the  proceedings  unless  the  contrary  distinctly  appears.  But  it 
will  now  be  presumed  as  under  the  old  practice  that  the  justice 
waitedone  hour  after  the  time  specified  in  the  summons  for  its 
return  before  proceeding  with  the  case,  and  an  appellant  claiming 
to  the  contrary  must  make  it  appear  afifirmatively  by  the  justice's 
return  that  the  justice  did  not  wait  the  required  time.  The  re- 
spondent is  not  bound  to  show  affirmatively  by  the  return  that 
this  provision  of  the  statute  has  been  complied  with.  {Knight  v. 
Wilson,  55  Hun,  559.) 

If  the  judgment  appealed  from  is  in  favor  of  the  plaintiff, 
and  there  is  no  evidence  to  support  the  judgment,  the  appellate 
court  will  reverse,  whether  the  defendant  appeared  on  the  trial 
or  not.  (See  ante,  p.  469.}  If  a  cause  of  action  has  been  proven, 
but  not  the  cause  of  action  set  forth  in  the  pleadings,  and  no 
objection  to  the  variance  was  taken  below,  or  if  no  injustice  has 
been  done,  the  judgment  will  be  affirmed.  (See  Luckey  v. 
Frantzkee,  i  E.  D.  Smith,  47;  Briggsv.  Evans,  i  E.  D.  Smith, 
192;  Doughty  V.  Crazier,  9  Abb.  411;  ante,  p.  468.) 

Although  an  error  may  have  been  committed  below  in  the 
admission  of  evidence,  the  court  will  not  on  that  account  reverse 
the  judgment  if  it  is  satisfied  that  on  the  whole  the  judgment  is 
right.  {Crook  v.  Harper,  8  Daly,  53;  Wells  v.  Cone,  55  Barb.  585.) 
Thus,  where  incompetent  evidence  of  a  fact  has  been  admitted 
under  objection,  but  the  fact  has  been  so  conclusively  proved 
by  other  competent  evidence  that  not  to  find  it  would  be  error, 
a  judgment   in   accordance  with  the  proofs  will  not  be  reversed. 
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A  technical  error  in  admission  of  evidence,  not  affecting  merits,  disregarded. 

{Bori  V.  Smith,  5  Barb.  283;  Spencer  v.  Saratoga  &  Washington 
■R.  R.  Co.,  12  Barb.  382;  Buck  v.  Waterbury,  12  Barb.  116.)  A 
technical  error  in  the  admission  of  evidence,  not  affecting  the 
merits,  will  be  disregarded.  (Frink  v.  Stevens,  88  Hun,  283; 
Southard  V.  Becker,  15  Misc.  436;  Merris  v.  Hunt,  71  Hun,  483.) 
In  reviewing  the  proceedings  of  justices'  courts  great  liberality  is 
to  be  exercised,  and  a  judgment  is  not  to  be  reversed  for  a  trivial 
error  which  does  not  affect  the  merits.  {Martin  v.  Houghton,  31 
How.  82;  45  Barb.  258.)  But  unless  it  clearly  appears  that  the 
party  objecting  has  not  been  prejudiced  by  the  admission  of  ille- 
gal evidence,  the  court  must  reverse  the  judgment.  {Main  v. 
Eagle,  I  E.  D.  Smith,  619.)  If  the  illegal  evidence  tends  directly 
to  establish  the  plaintilTs  case,  its  admission  is  not  a  mere 
•technical  error  but  affects  the  merits,  and  the  appellate  court 
cannot  disregard  it  although  the  issue  might  have  been  de- 
termined the  same  way  upop  the  other  testimony.  {Hahn  v. 
Van  Doren,  i  E.  D.  Smith,  411;  Decker  v.  Myers,  31  How.  372; 
and  see  Belden  v.  Nicolay,  4  E.  D.  Smith,  14.  And  see  Carter  v. 
Pitcher,  87  Hun,  580.) 

The  exclusion  of  proper,  competent  and  material  evidence  is 
a  ground  for  reversal  {Raymonds.  Ricliardson,  4  E.  D.  Smith, 
471),  even  though  the  court  may  be  of  the  opinion  that  its  ex- 
clusion did  not  affect  the  verdict,  if  the  court  can  see  that  the 
evidence,  had  it  been  received,  might  have  influenced  the  minds 
of  the  jury  in  favor  of  the  appellant.  {McAlister  v.  Sexton,  ^ 
E.  D.  Smith,  41.) 

Where  it  is  plain  to  be  seen  that  the  damages  awarded  are 
grossly  excessive,  the  court  may  reverse  the  judgment  below 
(Althause  v.  Rice,  4  E.  D.  Smith,  347.  But  see  Cropsey  v.  Mur- 
phy, I  Hilt.  126),  or,  with  the  assent  of  the  plaintiff,  may  allow 
the  judgment  to  stand  for  such  sum  as  appears  just,  and  reverse 
it  for  the  excess.  {La  Motte  v.  Archer,  4  E.  D.  Smith,  46.) 
Where  the  judgment  below  exceeds  the  demand  of  the  com- 
plaint, it  should  be  reversed  unless  the  plaintiff  consents  to  remit 
the  excess,  and  in  case  of  such  consent,  the  judgment  should  be 
so  modified  as  to  conform  to  the  pleadings,  and,  as  modified, 
should  be'  permitted  to  stand.  {Weed  v.  Lee,  50  Barb,  354; 
Brownel'l  v.  Winnie,  29  N.  Y.  400.)  Where  the  damages  are  un- 
liquidated the  County  Court  cannot  order  absolutely  a  reduction 
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of  the  verdict.  {Sourwine  v,  Truscott,  25  Hun,  6-]^  But  it  may 
reverse  unless  the  successful  •  party  stipulates  to  reduce  the 
recovery.     {Powers  v.  Hanford,  7  App.  Div.  343.) 

The  County  Court  may  properly  refuse  to  reverse  a  judg- 
ment for  the  defendant,  where  the  plaintiff  is  entitled  to  recover 
nominal  damages  only,  and  the  object  of  the  action  is  merely  to 
vex  the  defendant  and  to  subject  him  to  costs.  (Stephens,  v. 
Wider,  32  N.  Y.  351;  Terry  v.  Dudley,  11  Repr.  306.  See  also 
Cady  V.  Fairchild,  18  Johns.  129.)  So  the  court  may  refuse  to 
reverse  a  ju-'gment  for  the  plaintiff  when  for  a  sum  only  slightly 
in  excess  of  the  amount  to  which  he  is  justly  entitled.  Parties 
should  not  be  encouraged  to  appeal  where  the  error  in  amount  is 
trivial,  and  thus  incur  the  expense  of  appeal  or  subject  their  ad- 
versaries to  such  expense.  {Kilmer  v.  Messling,  70  Hun,  582.) 
But  where  a  principle,  or  a  right,  or  its  extent,  is  involved,  the 
court  may  reverse  an  erroneous  judgment  for  the  defendant 
although  he  is  entitled  to  nominal  damages  only,  and  the  suit  is 
vexatious.  (Herrick  v.  Stover,  5  Wend.  580,  586;  Hyatt  v.  Wood, 
3  Johns.  23g;  Dixon  v.  Clow,  24  Wend.  188;  Searles  v.  Cronk,  38 
How.  320.)  And  where  an  erroneous  judgment  has  been  rendered 
in  favor  of  the  plaintiff  in  a  vexatious  and  groundless  action,  the 
fact  that  the  recovery  was  for  nominal  damages  only  is  no  reason 
why  the  judgment  should  be  afifirmed.  (Countryman  v.  Light- 
hill,  24  Hun,  405;  Porter  v.  Cobb,  22  Hun,  278.) 

If  the  appellate  court  determines  that  the  appeal  was  not 
based  upon  sufficient  grounds,  it  can  only  affirm  the  judgment, 
although  it  is  satisfied  that  the  judgment  should  have  been  for  a 
greater  sum.  (Glassner  v.  Wheaton,  2  E.  D.  Smith,  352.)  And 
it  has  been  held,  that  where  a  plaintiff  has  appealed  from  a  judg- 
ment in  his  favor,  which,  by  an  error  of  the  justice,  had  been  en- 
tered for  too  small  a  sum,  the  appellate  court  has  no  power  to 
correct  the  mistake,  and  can  only  reverse  the  judgment.  {Hardy 
V.  Seelye,  3  Abb.  103;  i  Hilt.  90.  See  also.  Bunker  v.  Latson, 
I  E.  D.  Smith,  410;  Edwards  v.  Drew,  2  E.  D.  Smith,  55.)  The 
County  Court  has  no  power  under  section  3063  of  the  Code  to 
reverse  the  judgment  below  and  direct  judgment  for  a  specific 
sum  in  favor  of  one  of  the  parties.  {Manheim  v.  Seitz,  21  App. 
Div.  16;  Ludlum  v.  Couch,  10  App.  Div.  603;  Hewitt  v.  Ballard 
16  App.  Div.  466.) 
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Entry  of  judgment. 

It  is  a  well  settled  rule,  that  where  the  judgment  rendered 
by  the  justice  is  for  different  claims,  or  is  for  distinct  items  or 
articles  of  personal  property,  separable  in  their  nature,  and  capa- 
ble of  being  separated  on  the  record,  both  as  to  identity  and 
value,  the  County  Court  may  reverse  in  part  and  affirm  as  to  the 
residue.  {Staats  v.  Hudson  R.  R.  Co.,  39  Barb.  298  ;  Decker  v. 
Hassell,  26  How.  528  ;  Fields  v.  Moul,  15  Abb.  6;  Weed  v.  Lee,  50 
Barb.  354  ;  Brownellv.  Winnie,  29  N.  Y,  400  ;  Shaw  v.  Davis,  55 
Barb.  389.)  But  the  County  Court  canro"  reverse  in  part  where 
the  damages  are  entire.     (Kasson  v.  Mills,  8  How.  377.) 

If  upon  the  appeal  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance.     (Code  of  Civil  Pro.  §  3059.) 


SECTION   XXIII. 
Entry  of   Judgment. 

Where  a  new  trial  is  not  had  in  the  appellate  court,  it  is  the 
usual  practice  for  the  county  judge  to  draw  a  brief  order  deter- 
mining the  appeal,  and  directing  the  entry  of  judgment  in 
accordance  therewith.  The  attorney  for  the  successful  party 
thereupon  enters  the  appropriate  judgment. 

In  case  of  an  affirmance,  the  judgment  will  be  simply  for  an 
affirmance  of  the  judgment  of  the  court  below,  and  for  the  costs 
of  the  appeal.  (See  Onderdonk  v.  Emmons,  2  Hilt.  504.)  In  case 
of  a  reversal,  the  judgment  will  be  for  a  reversal  and  for  the  costs 
of  the  appeal,  and,  in  a  proper  case,  will  direct  restitution.  If  a 
new  trial  has  been  had  in  the  appellate  court,  the  attorney  for  the 
successful  party  will  proceed  to  enter  judgment  in  the  same 
manner  that  he  would  enter  a  judgment  in  an  action  originally 
commenced  in  the  County  Court. 

The  clerk  immediately  after  entering  judgment  upon  the 
determination  of  an  appeal,  is  required  to  attach  together  and  file 
such  of  the  following  papers  as  were  used  upon  the  appeal,  which 
constitute  the  judgment-roll: 

I.  The  return  of  the  justice,  or  a  certified-copy  thereof ;  the 
notice  of  appeal ;  and  the  undertaking,  if  any  has  been  given. 
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Where  the  judgment  of  the  justice  is  reversed  or  modified. 

2.  The  verdict,  report  or  decision,  and  each  offer  made  by 
the  parties  under  any  provision  of  the  Code  authorizing  an  offer 
to  compromise  where  a  new  trial  is  demanded  in  the  appellate 
court. 

3.  A  certified  copy  of  the  judgment,  together  with  each 
notice  of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper  then  on  file,  and  a  certified  copy  of 
every  order  which  in  any  way  involves  the  merits,  or  necessarily 
affects  the  judgment.     (Code  of  Civil  Pro.  §  3061,) 


SECTION  XXIV, 
Restitution  upon  Reversal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified, 
the  appellate  court  may  make  or  compel  restitution  of  the  prop- 
erty, or  of  a  right  lost  by  means  of  the  erroneous  judgment,  but 
not  so  as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for 
value,  of  property  sold  by  virtue  of  a  warrant  of  attachment  in 
the  action,  or  an  execution  issued  upon  the  judgment.  In  that 
case,  the  appellate  court  may  compel  the  value  or  the  purchase 
price  to  be  restored,  or  deposited  to  abide  the  event  of  the  action, 
as  justice  requires.  Six  days'  notice  of  an  application  for  an  order 
of  restitution  must  be  given ;  and,  if  the  application  is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 
(Code  of  Civil  Pro.  §  3058.) 

Restitution  was  a  remedy  well  known  to  the  common  law. 
It  was  not  created  by  statute,  but  was  exercised  by  the  appellate 
tribunal  as  incidental  to  its  power  to  correct  errors,  and  henre  the 
court  not  only  reversed  the  erroneous  judgment  but  restored  to 
the  aggrieved  party  that  which  he  had  lost  in  consequence  there- 
of. It  was  usually  a  part  of  the  judgment  of  reversal  which 
directed  "  that  the  defendant  be  restored  to  all  things  which  he 
has  lost  on  occasion  of  the  judgment  aforesaid."  In  this  state 
the  practice  is  now  regulated  by  statute.  The  statutory  remedy 
is  exercised  by  the  entry  of  a  judgment  or  order  in  the  action  in 
which  the  erroneous  judgment  or  order  was  rendered  or  made. 
The  remedy  is  not  exclusive,  and  the  defendant  may  compel  res- 
titution by  action,     iflaeblerv.  Myers,   132  N.  Y.  363.) 
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SECTION  XXV. 
Appeals  from  a  City  Court  to  a  County  Court. 

Appeals  from  a  City  Court  of  a  city  of  a  second  class,  while 
governed  in  most  respects  by  the  statutes  regulating  appeals 
from  a  judgment  of  a  justice  of  the  peace,  yet  have  some  points 
of  difference. 

Appeals  may  be  taken  from  any  judgment  rendered  in  the 
court  to  the  County  Court  of  the  county  in  which  the  city  is 
located  in  the  same  manner  and  with  like  effect  as  appeals  are 
taken  from  judgments  obtained  in  justices'  courts,  except  as 
otherwise  herein  provided.  An  appeal  may  also  be  taken  to  the 
same  court  from  an  order  granting  a  motion  for  a  new  trial. 
Such  appeal  must  be  taken  within  ten  days  after  service  of  the 
order  appealed  from  and  notice  of  the  entry  thereof.  It  shall  be 
taken  in  the  same  manner  as  an  appeal  from  a  judgment,  and  all 
subsequent  proceedings  therein  shall  be  conducted  as  near  as 
may  be  in  like  noanner  as  in  such  an  appeal.  The  appellate  court 
may  grant  costs,  not  exceeding  ten  dollars,  to  the  successful  party 
on  such  an  appeal.  The  order  of  the  appellate  court  shall  be 
remitted  to  the  City  Court  to  be  enforced.  For  the  purpose  of 
an  appeal  to  the  Supreme  Court,  the  order  of  the  County  Court 
made  on  appeal  from  an  order  shall  be  deemed  an  order  of  the 
County  Court,  except  that  the  order  or  judgment  made  in  the 
Supreme  Court  shall  be  certified  and  remitted  to  the  City  Court  to 
be  enforced.  Upon  an  appeal  from  a  judgment,  the  appellate  court 
upon  its  reversal  may, in  its  discretion, order  a  new  trial  before  either 
of  the  judges  of  the  City  Court,  at  a  time  designated,  and  in  such 
case  the  costs  of  the  appeal  shall  be  in  the  discretion  of  the  appellate 
court,  and  any  and  all  costs  may  be  by  it  directed  to  be  included 
in  any  subsequent  judgment  in  the  same  action  in  the  same  court. 
Any  decision  or  opinion  in  writing  filed  by  a  judge  of  the  court 
shall,  upon  appeal,  be  returned  as  a  part  of  the  record  of  the 
proceedings.  Costs  required  to  be  paid  to  perfect  an  appeal 
under  section  3047  of  the  Code  of  Civil  Procedure,  shall  not 
include  the  costs  awarded  a  party  under  section  373  of  this 
article  ;  but   upon  judgment   affirming  the   judgment  appealed 
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Appeals  may  be  taken  from  any  judgment  rendered  in  said  court  to  county  court. 

from,  or  upon  the  plaintiff  or  defendant  being  entitled  to  recover 
costs  upon  a  new  trial  had  in  the  appellate  court,  such  costs  may 
be  included  therein,  except  that  the  percentum  allowed  under 
subdivisions  2,  3,  5  and  6  of  section  373  of  this  article,  shall  be 
computed  upon  the  amount  of  damages  awarded,  or  the  value  of 
the  chattels  recovered,  in  the  judgment  of  the  appellate  court. 
(Laws  of  1898,  Ch.  182,  §  375.) 


SECTION  XXVI. 

Appeals  from  the  City  Court  of  Albany  to  the  County 

Court. 

Appeals  may  be  taken  from  any  judgment  rendered  in  said 
court  to  the  County  Court  of  the  county  of  Albany  as  prescribed 
in  articles  first  and  second  of  chapter  19  of  title  8  of  the  Code 
of  Civil  Procedure  and  not  otherwise.     Upon  an  appeal  from  a 
■  judgment,  the  appellate  court  upon  its  reversal  may  in  its  dis- 
cretion order  a  new  trial  before  the  City  Court  at  a  time  desig- 
nated, and  in  such  case  the  costs  of  the  appeal  shall  be  in  the 
;  discretion  of  the  appellate  court,  and  any  and  all  costs  may  be  by 
I  it  directed  to  be  included  in  any  subsequent  judgment  in  the 
j  same  action  in  the  same  court.     Any  decision  or  opinion  in  writ- 
ing filed  by  a  judge  of  the  court  shall,  upon  appeal,  be  returned 
as  a  part  of  the  record  of  the  proceedings.     The  costs  required 
to  be  paid  to  perfect  an  appeal  under  section  3047  of  the  Code  of 
Civil  Procedure,  shall  not  include  the  costs  awarded  a  party  under 
section  12  of  this  act ;  but  upon  a  judgment  affirming  the  judg- 
ment appealed  from,  such  costs  may  be  included  therein  except 
that  the  percentum   allowed   under  subdivisions  2,  3,  5  and  6  of 
section  12  of  this  act   shall   be   computed   upon   the  amount  of 
damages  awarded  or  the  value  of  the  chattels  recovered  in  the 
judgment  of  the  appellate  court.     An  appeal  may  also  be  taken 
to  the  same   court  from  an   order  granting  a  motion  for  a  new 
trial.     Such  appeal  must  be  taken  within  ten  days  after  service 
j  of  the  order  appealed  from  and  notice  of  the  entry  thereof.     It 
'  shall  be  taken  in  the  same  manner  as  an  appeal  from  a  judgment 
and  all  subsequent  proceedings  therein  shall  be  conducted  as  near 
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as  may  be  in  like  manner  as  in  such  appeal.  The  appellate  court 
may  grant  costs,  not  exceeding  ten  dollars,  to  the  successful  party 
on  such  appeal.  The  order  of  the  appellate  court  shall  be  re- 
mitted to  the  City  Court  to  be  enforced.  For  the  purpose  of  an 
appeal  to  the  Appellate  Division  of  the  Supreme  Court,  the  order 
of  the  County  Court  made  on  appeal  from  an  order  shall  be 
deemed  an  order  of  the  County  Court,  except  that  the  order  or 
judgment  made  in  the  Supreme  Court  shall  be  certified  and  re- 
mitted to  the  City  Court  to  be  enforced.  (Laws  of  1899, 
Ch.  590,  §  6,  amending  Laws  of  1898,  Ch.  312,  §  14.) 

SECTION  XXVIL 

Appeals  from  the  City   Court  of  Binghamton  to  the 
County  Court. 

Appeals  may  be  taken  to  the  County  Court  from  judgments 
rendered  in  the  City  Court  of  Binghamton  the  same  as  from 
judgments  rendered  by  justices  of  the  peace.  Appeals  may  also 
be  taken  to  the  CountyCourt  from  an  order  of  the  city  judge  on 
an  application  to  open  a  default  made  as  in  section  21  of  the  act 
creating  the  court  provided,  and  the  time  within  which  such  ap- 
peals may  be  taken  and  the  practice  thereon  shall  be  the  same  as 
apply  to  appeals  from  a  judgment  of  a  justice  of  the  peace,  the 
affidavits  read  on  such  application  constituting  for  the  purpose 
of  such  appeal  a  part  of  the  return  of  the  city  judge.-  (Laws  of 
1899,  Ch.  337,  §  20.) 

SECTION  XXVIII. 

Appeals  from  the  Municipal  Court  of  the  City  or 

Syracuse. 

Appeals  may  be  had  from  any  judgment  rendered  in  said 
court  to  the  County  Court  of  Onondaga  county  as  prescribed  in 
articles  first  and  second  of  chapter  19  of  title  8  of  the  Code  of 
Civil  Procedure  and  not  otherwise;  provided  where  the  judgment 
was  rendered  upon  a  trial  by  the  court  without  a  jury,  the  appeal 
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may  be  taken  upon  questions  of  law,  or  upon  the  facts,  or  upon 
both;  and  where  the  judgment  was  rendered  upon  the  verdict 
of  a  jury,  the  appeal  may  be  taken  upon  questions  of  law.  Ap- 
peals may  also  be  had  to  the  same  court  from  an  order  granting 
or  denying  a  motion  for  a  new  trial.  Such  appeal  must  be 
taken  within  three  days  of  the  making  of  the  order  appealed 
from.  It  shall  be  taken  in  the  same  manner  as  an  appeal  from 
a  judgment,  and  all  the  subsequent  proceedings  there.-n  shall  be 
conducted  as  near  as  may  be  in  like  manner  as  in  such  an  appeal. 
The  appellate  court  may  grant  costs' not  exceeding  ten  dollars  to 
the  successful  party  on  such  an  appeal.  The  order  of  the  appel- 
late court  shall  be  remitted  to  the  Municipal  Court  to  be  en- 
forced. For  the  purpose  of  an  appeal  to  the  Supreme  Court,  the 
order  of  the  County  Court  of  Onondaga  county  made  on  an  ap- 
peal from  an  order,  shall  be  deemed  an  order  of  said  County 
Court  except  that  the  order  or  judgment  made  in  the  Supreme 
Court  shall  be  certified  and  remitted  to  the  Municipal  Court  to 
be  enforced.  Upon  an  appeal  from  a  judgment,  the  appellate 
court,  upon  its  reversal  may,  in  its  discretion,  order  a  new  trial 
in  the  Municipal  Court,  at  a  time  designated,  and  in  such  a  case 
the  costs  of  the  appeal  shall  be  in  the  discretion  of  the  appellate 
court,  and  any  and  all  costs  in  the  appellate  and  Municipal 
Courts  may  be  by  it  directed  to  be  included  in  any  subsequent 
judgment  in  the  same  action  in  said  Municipal  Court.  Upon  a 
new  trial  in  the  Municipal  Court  the  successful  party  shall  be  en- 
titled to  recover  the  same  costs  as  are  provided  for  in  subdi- 
visions 2,  3,  4,  5  and  6  of  section  28  of  this  act  as  amended,  as  the 
case  may  be.  Any  decision  or  opinion  in  writing  filed  by  the 
court  or  either  of  the  judges  thereof,  shall,  upon  appeal,  be  re- 
turned as  a  part  of  the  record  of  the  proceedings.  Costs  required 
to  be  paid  to  perfect  an  appeal  under  section  3047  of  the  Code 
of  Civil  Procedure  shall  not  include  the  costs  awarded  a  party 
under  section  20  of  this  act  as  amended,  but  upon  judgment 
affirming  the  judgment  appealed  from  such  costs  may  be  included 
therein,  except  that  the  percentum  allowed  under  subdivisions 
2,  3  and  6  of  said  section  20  of  this  act,  shall  be  computed  upon 
the  amount  of  the  damages  awarded  or  the  value  of  the  chattels 
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recovered  in  the  judgment  of  the  appellate  court.    (Laws  of  1892, 
Ch.  342,  §  22,  as  amended  by  the  Laws  of  1900,  Ch.  337,  §  6,) 


SECTION    XXIX. 

Appeals  from  the  City  Court  of  Troy. 

Appeals  may  be  taken  from  any  judgment  rendered  in  the 
City  Court  of  Troy  to  the  County  Court  of  Rensselaer  county  in 
the  same  manner  and  with  like  effect  as  appeals  are  taken  from 
judgments  obtained  in  justices'  courts,  except  as  otherwise  pro- 
vided herein.  An  appeal  may  also  be  taken  to  the  same  court 
from  an  order  granting  a  motion  for  a  new  trial.  Such  appeal 
must  be  taken  within  ten  days  after  service  of  the  order  appealed 
from  and  notice  of  the  entry  thereof.  It  shall  be  taken  in  the 
same  manner  as  an  appeal  from  a  judgment,  and  all  subsequent 
proceedings  therein  shall  be  conducted  as  near  as  may  be  in  like 
manner  as  in  such  an  appeal.  The  appellate  court  may  grant 
costs,  not  exceeding  ten  dollars,  to  the  successful  party  on  such 
appeal.  The  order  of  the  appellate  court  shall  be  remitted  to 
the  City  Court  to  be  enforced.  For  the  purpose  of  an  appeal  to 
the  Supreme  Court,  the-  order  of  the  County  Court  made  on  an 
appeal  from  an  order,  shall  be  deemed  an  order  of  the  County 
Court,  except  that  the  order  or  judgment  made  in  the  Supreme 
Court  shall  be  certified  and  remitted  to  the  City  Court  to  be  en- 
forced. Upon  an  appeal  from  a  judgment  the  appellate  court 
upon  its  reversal,  may,  in  its  discretion,  order  a  new  trial  before 
either  of  the  judges  of  the  City  Court,  at  a  time  designated,  and 
in  such  case  the  costs  of  the  appeal  shall  be  in  the  discretion  of 
the  appellate  court,  and  any  and  all  costs  may  be  by  it  directed 
to  be  included  in  any  subsequent  judgment  in  the  same  action  in 
the  same  court.  Any  decision  or  opinion  in  writing  filed  by  a 
judge  of  the  court  shall,  upon  appeal,  be  returned  as  a  part  of  the 
record  of  proceedings.  Costs  required  to  be  paid  to  perfect  an 
appeal  under  section  3047  of  the  Code  of  Civil  Procedure,  shall 
not  be  included  in  the  costs  awarded  a  party  under  section  16  of 
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this  article;  but  upon  judgment  affirming  the  judgment  appealed 
from,  or  upon  the  plaintiff  or  defendant  being  entitled  to  recover 
costs  upon  a  new  trial,  had  in  the  appellate  court,  such  costs  may 
be  included  therein,  except  that  the  percentum  allowed  under 
subdivisions  2,  3,  5  &nd  6  of  section  16  of  this  article,  shall  be 
computed  upon  the  amount  of  the  dams^es  awarded  or  the  value 
of  the  chattels  recovered  in  the  judgment  of  the  appellate  court, 
(Laws  of  1900,  Ch.  259,  §  18.) 


CHAPTER    XIX. 

COSTS  ON  APPEAL. 

SECTION  I. 
Costs  to  the  Appellant  or   Respondent  as  of  course. 

Section  3228  of  the  Code  of  Civil  Procedure  specifies  the 
several  classes  of  actions  in  which  a  plaintiff  upon  the  renderinjj 
of  final  judgment  in  his  favor  is  entitled  to  costs,  of  course. 
Upon  an  appeal  from  a  final  judgment  in  an  action  specified  in 
that  section  the  respondent  is  entitled  to  costs  upon  the  affirm- 
ance, and  the  appellant  upon  the  reversal,  of  the  judgment 
appealed  from  ;  except  that,  where  a  new  trial  is  directed,  costs 
may  be  awarded  to  either  party,  absolutely  or  to  abide  the  event, 
in  the  discretion  of  the  court.  (Code  of  Civil  Pro.  §  3238.)  In 
all  such  cases,  if  a  new  trial  is  not  directed,  costs  follow  an 
affirmance  or  reversal  as  a  matter  of  statutory  right  independent 
of  any  order  of  the  court  allowing  or  disallowing  them.  (See 
Sprague  v.  Richards,  30  Hun,  246;  Gray  v.  Hannah,  3  Abb.  N.  S. 
183;  Combs  v.  Combs,  25  Hun,  279;  Revere  Copper  Co.  v.  Dim- 
mock,  29  Hun,  299  ;  Ayres  v.  Western  R.  R.  Co.,  49  N.  Y.  660; 
Supervisors  of  Tompkins  Co.  v.  Bristol,  58  How.  3.) 

Where  the  appeal  is  taken  from  an  order  granting  or  refusing 
a  new  trial,  and  the  appeal  is  not  also  taken  from  the  judgment 
rendered  upon  the  trial,  and  the  decision  upon  the  appeal  refuses 
a  new  trial ;  the  respondent  is  entitled,  of  course,  to  the  costs  of 
the  appeal.  (Code  of  Civil  Pro.  §3239;  Mclntyre  v.  German 
Savings  Bank,  59  Hun,  536  )  Thus,  where  on  an  appeal  from  an 
order  of  the  Special  Term  denying  a  motion  for  a  new  trial  on  a 
case  and  exceptions  the  order  of  the  Special  Term  is  affirmed, 
the  respondent  is  entitled  as  matter  of  course  to  the  costs  of  the 
appeal.     (Id.) 

The  foregoing  provisions  of  the  Code  apply  only  to  actions 

Ml 
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in  the  Supreme  Court,  the  City  Court  of  the  City  of  New  York, 
or  a  County  Court.  (Code  of  Civil  Pro.  §  3347.  See  Porter  v. 
Cobb,  25  Hun,  184;  Combs  v.  Combs,  25  Hun,  279.) 

Upon  an  appeal  to  the  County  Court  from  a  judgment  of  a 
justice  of  the  peace  in  a  case  where  the  appellant  is  not  entitled 
to  or  has  not  demanded  a  new  trial  in  the  appellate  court,  if  the 
judgment  is  afifirmed,  costs  must  be  awarded  to  the  respondent ; 
and  if  the  judgment  is  reversed,  costs  must  be  awarded  to  the 
appellant.  (Code  of  Civil  Pro.  §  3066.)  The  right  of  the  pre- 
vailing party  to  costs  on  an  appeal  to  the  County  Court  for  a 
new  trial,  where  a  new  trial  is  had  in  the  appellate  court,  will  be 
considered  hereafter. 

Where  the  final  order  made  by  a  justice  of  the  peace  in  sum- 
mary proceedings  to  recover  the  possession  of  land  is  reversed  on 
appeal  to  the  County  Court,  the  appellant  is  entitled  to  costs  as 
of  course.     {Harrison  v.  Swart,  34  Hun,  259.) 

Where  a  defendant  has  appealed  from  a  judgment  rendered 
in  favor  of  the  plaintiff,  and  pending  the  appeal  a  third  person  is 
allowed  to  come  in  as  a  party  plaintiff  and  respondent  to  protect 
such  interest  as  he  may  have  in  the  judgment,  such  person,  on 
affirmance  of  the  judgment,  is  entitled  to  the  costs  to  which  he 
has  been  subjected  in  protecting  his  interests.  {Sprague  v.  Rich- . 
ards,  30  Hun,  246.) 

Where  cross-appeals  are  taken  from  a  judgment  in  a  common 
law  action  for  the  recovery  of  money  only,  and  t,he  judgment  is 
affirmed  by  the  appellate  court  upon  the  hearing  of  both  appeals, 
the  respondents  in  each  appeal  are  entitled,  as  of  course,  to  the 
costs  of  their  respective  appeals.  As  in  such  case  both  appeals 
must  be  heard  together,  and  a  single  judgment  of  affirmance 
entered,  the  judgment  should  in  due  form  award  costs  to  the 
parties  entitled  to  them  by  law,  and  against  those  who  are  bound 
by  law  to  pay  them.  This  may  be  accomplished  by  separate 
clauses  in  the  judgment  giving  the  several  parties  the  costs  to 
which  the  affirmance  entitles  them.  But  a  defendant  who  has 
not  appealed  cannot  be  charged  with  the  costs  of  an  unsuccessful 
appeal  by  his  co-defendants.  {Board  of  Supervisors  v.  Bristol, 
58  How.  3.) 
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SECTION  II, 

When  Neither  Party  Entitled  to  Costs. 

When  an  appeal  is  taken  from  an  order  refusing  a  new  trial, 
and  an  appeal  is  also  taken  from  the  judgment  rendered  upon 
the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal  from 
the  order.  (Code  of  Civil  Pro.  §  3239,  subd.  2  ;  see  Bullard  v. 
Pearsall,  46  How.  383,  530;   West  v.  Lynch,  i  City  Ct.  Rep.  174.) 

Upon  an  appeal  from  a  judgment  of  a  justice  of  the  peace, 
where  a  new  trial  is  not  had  in  the  appellate  court,  if  the  appeal 
is  dismissed  because  neither  party  brings  it  to  a  hearing,  costs 
shall  not  be  awarded  to  either  party.  (Code  of  Civil  Pro.  §  3066, 
subd.  I.) 

The  right  to  costs  is  purely  statutory,  and  in  the  abience  of 
some  statute  authorizing  it,  costs  cannot  be  awarded  to  either 
party.  Therefore,  on  appeal  from  an  order  of  the  Special  Term 
adjudging  a  party  guilty  of  a  criminal  contempt,  the  General 
Term  has  no  power,  on  reversal,  to  award  costs  against  the 
relator.     {People  v.  Gilmore,  88  N.  Y.  626.) 

Where  the  order  of  the  Special  Term  confirming  the  report 
of  commissioners  appointed  to  appraise  lands  taken  for  railroad 
purposes  is  reversed  by  the  General  Term  on  an  appeal  taken  by 
the  railroad  company,  costs  cannot  be  awarded  agamst  the  land- 
owners. {Matter  of  New  York,  West  Shore,  etc. ,  R.  R.  Co.,  94 
N.  Y.  287,)  There  is  no  warrant  in  the  statute  for  awarding  such 
costs,  and  if  there  were,  it  would  be  a  violation  of  the  constitu- 
tional right  of  the  land-owner.     (Id.) 

Where  the  plaintiff  has  appealed  from  a  judgmerit  entered 
in  favor  of  the  defendant  after  a  trial  had  in  proceedings  for  the 
condemnation  of  land,  if  the  judgment  is  affirmed  costs  will  be 
allowed  to  the  respondent,  but  if  reversed  or  modified  no  costs 
of  the  appeal  can  be  allowed  to  either  party.  (Code  of  Civil 
Pro.  §  33,76.)  Where  both  parties  appeal,  and  the  judgment  is 
affirmed,  as  neither  party  is  successful  no  costs  will  be  allowed. 
{Delafieldw.  Village  0/  West  field,  41  App.  Div.  24.) 
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SECTION  III. 
When  Costs  are  in  the  Discketion  of  the  Court. 

Upon  an  appeal  from  a  final  judgment  in  an  action  specified 
in  section  3228  of  the  Code,  if  the  judgment  is  reversed  and 
a  new  trial  is  directed,  costs  may  be  awarded  to  either  party, 
absolutely  or  to  abide  the  event,  in  the  discretion  of  the  court. 
In  every  other  action,  and  also  where  the  final  judgment  ap- 
pealed from  is  affirmed  in  part  and  reversed  in  part,  costs  may 
be  awarded  in  like  manner  in  the  discretion  of  the  court.  (Code 
of  Civil  Pro.  §  3238.  See  Howell  v.  Van  Siclen,  8  Hun,  524;  54 
How.  264  ;  4  Abb.  N.  C.  i ;  Ayres  v.  Western  R.  R.  Co.,  49  N.  Y. 
660;  Sturgis  v.  Spofford,  58  N.  Y.  103;  Murtha  v.  Curley,  92 
N.  Y.  359  ;  Franey  v.  Smith,  126  N.  Y.  658.) 

Upon  an  appeal  from  an  interlocutory  judgment  or  an  order 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may  be 
awarded  absolutely  or  to  abide  the  event,  except  as  follows: 

I.  Where  the  appeal  is  taken  from  an  order  granting  or 
refusing  a  new  trial,  and  the  decision  upon  the  appeal  refuses 
a  new  trial,  the  respondent  is  entitled,  of  course,  to  the  costs 
of  the  appeal. 

e.  When  the  appeal  is  taken  from  an  order  refusing  a 
new  trial,  and  an  appeal  is  also  taken  from  the  judgment  ren- 
dered upon  the  trial,  neither  party  is  entitled  to  the  costs  of 
the  appeal  from  the  order.     (Code  of  Civil  Pro.  §  3239.) 

Costs  in  a  special  proceeding  instituted  in  a  court  of  record, 
or  upon  an  appeal  in  a  special  proceeding  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in  the 
Code,  may  be  awarded  to  any  party  in  the  discretion  of  the  court, 
at  the  rates  allowed  for  similar  services  in  an  action  brought  in 
the  same  court,  or  on  an  appeal  from  a  judgment  taken  to  the 
same  court,  and  in  like  manner.  (Id.,  §  3240.  See  People  v. 
Commissioners  of  Taxes,  etc.,  loi  N.  Y.  651  ;  People  v.  Carter, 
46  Hun,  444 ;  People  v.  Board  of  Aldermen,  90  Hun,  253  ;  People 
v.  Pratt,  66  Hun,  578;  138  N.  Y.  655.)  Costs  on  appeal  from  a 
summary  proceeding  instituted  before  a  justice  of  the  peace  are 
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specially  regulated  by  sections  2260  and  3066  of  the  Code,  and 
are   therefore  not  discretionary.      (Harrison  v.  Swart,  34  Hun, 

2S9-) 

Costs  of  an  appeal  from  a  decree  of  a  surrogate  are  dis- 
cretionary.   {Lawretue  v.  Lindsay,  70  N.  Y.  566.) 

Upon  an  appeal  from  the  decree  or  order  of  a  surrogate,  the 
appellate  court  may  award  to  the  successful  party  the  costs  of  the 
appeal,  or  it  may  direct  that  they  abide  the  event  of  a  new  trial, 
or  of  the  subsequent  proceedings  in  the  Surrogate's  Court.  (Code 
of  Civil  Pro.  §  2589.)  Costs  of  an  appeal  from  an  order  made 
upon  a  motion  for  a  new  trial,  after  a  trial  by  jury  of  a  con- 
troverted question  of  fact,  may  be  awarded  by  the  appellate 
court  as  if  the  appeal  was  from  an  order  or  decree  of  the  Sur- 
rogate's Court.     (Id.,  §  2549.) 

Upon  an  appeal  to  the  County  Court  from  a  judgment  ren- 
dered by  a  justice  of  the  peace,  if  the  judgment  is  reversed 
for  an  error  in  fact,  not  affecting  the  merits ;  or  if  a  new  trial 
is  directed  before  the  same  or  another  justice,  the  costs  of  the 
appeal  are  in  the  discretion  of  the  appellate  court.  So  if  the 
judgment  is  affirmed  only  in  part,  the  costs,  or  such  a ,  part 
thereof  as  to  the  appellate  court  seems  just,  not  exceeding  ten 
dollars,  besides  disbursements,  may  be  awarded  to  either  party. 
(Id.,  §  3066.) 

Must  be  awarded. — To  entitle  a  party  to  costs  when  they 
are  in  the  discretion  of  the  court,  they  must  be  awarded.  The 
discretion  of  the  court  must  be  affirmatively  exercised.  If  the 
decision  of  the  court  is  silent  as  to  costs,  neither  party  is  entitled 
to  them.  [Pennell  v.  Wilson,  5  Rob.  674;  2  Abb.  [N.  S.  j  466  ; 
Matter  of  Protestant  Episcopal  Public  School,  86  N.  Y.  396.  See 
Halsteadv.  Halstead,  2  N.  Y.  Supr.  Ct.  [T.  &  C]  673.)  Silence 
is  a  denial,  and  the  addition  of  the  words  "  without  costs,"  adds 
nothing  to  the  legal  effect  of  an  omission  to  award  them.  {Com- 
missioners of  Pilots  V.  Spofford,  3  Hun,  52.) 

Mode  of  exercising  the  discretionary  power.— In  deter- 
mining  which  party  shall  be  awarded  the  cost  of  an  appeal,  where 
costs  are  discretionary,  or  whether  either  party  shall  be  allowed 
to  recover  costs,  the  courts  are  guided  by  the  circumstances  sur- 
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rounding  the  case  under  consideration  rather  than  by  any  general 
rule.  Where  a  judgment  is  reversed  and  a  new  trial  granted,  the 
appellate  court  may  award  costs  to  abide  the  event  without  other 
limitation,  or  to  a  party  designated.  The  ground  upon  which 
the  judgment  is  reversed  is  often  a  controlling  circumstance  in 
directing  the  exercise  of  discretion.  If  the  appellant  has  suc- 
ceeded on  a  technical  error,  not  affecting  the  merits,  the  court 
will  generally  so  award  the  costs  of  the  appeal  that  the  appellant 
cannot  recover  them  without  ultimately  succeeding  in  the  action. 
Where  a  new  trial  is  ordered  there  is  generally  no  injustice  in 
awarding  costs  of  the  appeal  to  the  party  who  shall  finally 
recover.  (See  First  Nat.  Bank  v.  Fourth  Nat.  Bank,  84  N.  Y. 
469.)  This  is  effected  by  awarding  costs  generally  to  abide  the 
event.     (Id.) 

Where  a  judgment  is  so  modified  on  the  appeal  that  neither 
party  entirely  succeeds,  costs  are  not  usually  awarded  to  either 
party.  (^Matter  of  Clark,  36  Hun,  301,  303;  Remington  Pap  r  Co. 
V.  O'Dougherty,  36  Hun,  79,  90;  Moore  v.  Appelby,  36  Hun,  36S, 
372;  Pickett^.  Barron,  29  Barb.  505,  509;  Duffy  v .  Duncan,  32 
Barb.  587,  600;  Williams  v.  Fitzhugh,  37  N.  Y.  444,  456;  44 
Barb.  321,  327;  Lawson  v.  Pinckney,  8  Jones  &  Sp.  187;  Matter  of 
Scholle,  14  Hun,  14;  Kenney  v.  Apgar,  93  N.  Y.  £39,  552;  Cook  v. 
Lowry,  95  N.  Y.  103,  115.)  But  where  the  modification  consists 
in  the  correction  of  some  trivial  error  the  court  sometimes  affirms 
the  judgment,  as  modified,  with  costs.  {^Fisher  v.  Bishop,  36  Hun, 
112,  IISO  And  where  the  judgment  is  modified  so  as  to  correct 
an  error  in  the  'calculation  of  interest  to  which  the  attea- 
tion  of  the  court  below  was  not  called,  costs  may  properly  be 
awarded  to  the  respoident.  {Clark  v.  Geery,  8  Jones  &  Sp.  227. 
But  see  Delafieldv.  Village  of  Westfield,  41  App.  Div.  24.)  And 
where  a  judgment  is  affirmed  as  to  one  defendant  and  reversed 
as  to  the  other,  it  is  a  proper  exercise  of  discretion  to  give  costs 
upon  the  reversal,  in  the  absence  of  special  circumstances.  (Mont- 
gomery Co.  Bankv.  Albany  City  Bank,  7  N.  Y.  459,  465.) 

An  order  is  usually  affirmed  or  reversed  with  costs.  (See 
Purchase  v.  Bellows,  16  Abb.  105.)  But  where  the  question  is 
new  and  the  practice  unsettled,  costs  are  not  usually  awarded. 
(Hesse  v.  Briggs,  13  Jones  &  Sp.  417;  see   Matter  of  New  York, 
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West  Shore  &  B.  R.  R.  Co.,  33  Hun,  293,  295;  People  v.  Norton, 
33  Hun,  277,  278;  People  v.  Fire  Commissioners,  q  Abb.  N.  C.  144, 
146;  Matter  of  Singer  land,  36  Hun,  575.) 

While  the  costs  of  an  appeal  from  a  decree  of  a  surrogate 
may  be  made  payable  out  of  the  estate  or  fund,  they  may  also 
be  imposed  upon  the  party  whose  conduct  has  occasioned  them. 
The  appellate  court  will  charge  an  unsuccessful  appellant  with  the 
costs  of  an  appeal  wholly  devoid  of  merit,  even  though  the  appel- 
lant is  an  executor  or  trustee.  (See  Freeman  v.  Coit,  96  N.  Y. 
63,  70;  Matter  of  Mc Carter,  94  N.  Y.  558;  Matter  of  Martin,  98 
N.  Y.  193.) 

Where  a  plaintiff  has  wholly  failed  on  an  appeal  taken  by 
him  from  an  entire  judgment  in  favor  of  the  defendants,  which 
also  determines  the  rights  of  the  defendants  as  between  them- 
selves, and  one  of  the  defendants  has  succeeded  on  a  cross-appeal 
taken  from  the  part  of  the  judgment  determining  his  liability  to  his 
co-defendants,  the  appellate  court  may  order  the  plaintiff  to  pay 
costs  directly  to  the  defendant  succeeding  on  the  cross-appeal, 
and  deny  costs  to  the  other  parties,  instead  of  directing  the 
plaintiff  to-pay  costs  to  the  defendants  who  did  not  appeal,  and 
directing  the  latter  to  pay  costs  to  the  defendant  who  succeeded 
as  against  them  on  his  cross-appeal.  (Merchants  and  Traderfi 
Bank  V.  Mayor,  etc.,  of  N.  Y.,  97  N.  Y.  355.) 


SECTION  IV. 

Ultimate  Right  to  Costs  after  Successive  Appeals. 

Where  costs  follow,  as  of  course. — In  actions  at  law,  that 
is,  those  specified  in  section  3228  of  the  Code  of  Civil  Procedure, 
costs  follow  the  affirmance  or  absolute  reversal  of  the  judgment 
appealed  from,  as  of  course,  and  therefore,  when  the  judgment 
in  such  action  is  finally  affirmed  or  reversed,  the  costs  follow  of 
course,  notwithstanding  any  intermediate  appeals  that  have  been 
taken,  or  the  disposition  of  costs  made  thereon.  Thus  where  the 
plaintiff  recovers  on  the  trial  a  money  judgment  which  entitles 
him  to  costs,  and  the  General  Term  reverses  it  and  grants  a  new 
trial,  "with  costs  to  the  appellant  to  abide  the  event  of  such  new 
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trial,"  and  the  Court  of  Appeals  reverses  the  order  of  the  Gen- 
eral Term  and  affirms  the  judgment  of  the  Special  Tetm  "  with 
costs,"  the  plaintiff  is  entitled  to  the  costs  of  the  appeals  to  the 
General  Term  and  to  the  Court  of  Appeals,  of  course,  under 
section  3238  of  the  Code.  (Murtha  v.  Cur  ley,  92  N.  Y.  359;  65 
How.  86;  Revere  Copper  Co.  v.  Dimmock,  29  Hun,  299;  Sanders  v. 
Townsend,  11  Abb.  N.  C.  217.)  The  same  result  would  follow  if 
the  decision  of  the  Court  of  Appeals  were  silent  as  to  costs,  as 
the  right  depends  upon  the  statute  and  not  upon  the  order  of  the 
court.  (See  ante,  p.  484.)  But  if  the  judgment  of  the  court 
below  is  affirmed  in  part  and  reversed  in  part  by  the  Court  of 
Appeals,  the  costs  of  the  appeal  in  the  latter  court  are  discretion- 
ary, and  maybe  either  awarded  or  withheld,  as  to  that  court  seems 
just,  while  the  costs  in  the  court  below  will  follow,  as  of  course, 
to  the  party  entitled  to  the  same  under  the  provisions  of  the 
statute,  unaffected  by  the  exercise  of  the  discretion  of  the  court 
above.     {Sturgis  v.  Spofford,  58  N.  Y.  103.) 

Thus  where  on  an  appeal  to  the  General  Term  from  a  judg- 
ment in  favor  of  the  plaintiff,  the  judgment  is  affirmed,  but,  on 
appeal  to  the  Court  of  Appeals,  is  reversed  in  part  and  affirmed 
in  part  without  costs  to  either  party  in  that  court,  and  the 
amount  for  which  the  judgment  is  affirmed  is  less  than  an  offer 
made  by  the  defendant,  the  latter  is  entitled  to  costs  subsequent 
to  the  offer,  including  the  costs  on  the  appeal  to  the  General 
Term,  but  excluding  the  costs  on  appeal  to  the  Court  of  Appeals. 
(Id.;  see  Bathgate  v,  Haskin,  63.  N.  Y.  261.) 

So  where  a  judgment  for  the  plaintiff  rendered  by  a  County 
Court,  upon  a  re-trial  had  therein  on  appeal  from  a  justice's 
judgment,  is  affirmed  in  part  and  reversed  in  part  by  the  Supreme 
Court,  "  with  costs  of  the  appeal  to  the  appellant,"  the  latter  is 
entitled  to  tax  the  costs  of  the  appeal  to  the  General  Term  by 
virtue  of  this  order,  but  is  not  entitled  to  tax  the  costs  of  the 
Justice's  Court  or  of  the  County  Court. 

The  discretion  of  the  Supreme  Court  in  such  case  is  limited 
to  the  award  of  costs  of  the  appeal  to  that  court;  and  the  re- 
versal of  a  part  of  the  judgment  of  the  County  Court  does  not 
affect  the  right  of  the  plaintiff  to  the  costs  and  disbursements  of 
the  appeal  to  that  court.    {Lenox  v.  Eldred,  65  Barb.  526.) 
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In  Other  cases. — Where  the  Court  of  Appeals  renders  a 
judgment  "  with  costs  "  in  a  case  where  costs  are  discretionary,  it 
means  costs  of  that  court  to  the  successful  party  as  against  the 
unsuccessful  party.  (_Sisters  of  Charity  v.  Kelly,  68  N.  Y.  628; 
Matter  of  Protestant  Episcopal  Public  School,  86  N.  Y.  396;  Mat- 
ter of  Water  Commissioners  of  Amsterdam,  104  N.  Y.  ^TJ.) 

Thus,  if  in  proceedings  to  vacate  an  assessment,  the  peti- 
tioner succeeds  at  the  Special  Term  and  obtains  an  order  vacat- 
ing the  assessment  "  with  costs,"  and  the  General  Term  reverses 
the  order  with  costs  to  the  defendant  in  the  proceeding,  and  the 
Court  of  Appeals  reverses  the  order  of  the  General  Term  and 
affirms  that  of  the  Special  Term  "  with  costs,"  the  latter  award 
gives  only  the  costs  of  the  appeal  to  the  Court  of  Appeals.  {Mat- 
ter of  the  Protestant  Episcopal  Public  School,  86  N.  Y.  396.)  So  if 
the  Special  Term  adjudges  a  party  guilty  of  contempt,  the 
General  Term  affirms  the  order,  and  the  Court  of  Appeals  re- 
verses the  order  of  the  General  Term,  and  orders  that  the  motion 
to  punish  for  contempt  be  denied  with  costs,  the  party  succeed- 
ing in  the  Court  of  Appeals  is  only  entitled  to  the  costs  of  that 
court.  {People  V.  Randall,  8  Daly,  81.)  So,  if  in  an  action  in 
which  costs  are  in  the  discretion  of  the  court,  a  judgment  is  ren- 
dered in  the  Supreme  Court  which  is  silent  as  to  co^ts,  and  on 
appeal  to  the  Court  of  Appeals  such  judgment  is  affirmed,  with 
costs,  the  only  costs  recoverable  are  the  costs  in  the  Court  of 
Appeals.  {Newcomh  v.  Hale,  64  How.  400;  12  Abb.  N.  C.  338.) 
If,  however,  the  judgment  afficmed  gave  costs,  the  successful 
party  would  obtain  costs  in  the  lower  court  by  virtue  of  that 
judgment.     (Id.) 

"  While  it  may  be  assumed  that  where  an  appellate  court 
awards  costs,  the  effect  is  to  include  costs  of  such  court  only,  yet 
if  it  assumes  to  deal  with  the  whole  subject  and  wipes  out  and 
reverses  the  judgment  or  decree  appealed  from,  with  costs,  that 
includes  all  the  costs  of  all  the  inferior  courts."  {Matter  of 
Hood,  30  Hun,  472.) 

Where  the  General  Term  has  reversed  a  judgment  for  the 
defendant  in  an  equitable  action  and  has  ordered  a  new  trial, 
with  cost  to  the  appellant  to  abide  the  event,  and  the  Court  of 
Appeals  has  affirmed  the  order  of  the  General  Term,  and  direct- 
ed judgment  absolute   against  the  defendant  on  his  stipulation. 
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"  without  costs  to  either  party,"  this  disposes  ofall  costs  which 
previously  were  dependent  upon  the  result  of  the  action,  and  the 
successful  party  cannot  properly  insert  costs  in  the  judgment  en- 
tered  upon  the  remittitur.  {Patten  v.  Stitt,  50  N.  Y.  591;  revers- 
ing 2  Jones  &  Sp.  346.)  So,  where  a  judgment  in  an  equitable 
action  has  been  rendered  for  the  plaintiff,  without  costs,  the  de- 
fendant has  appealed,  and  the  judgment  has  been  reversed  by 
the  General  Term  and  a  new  trial  ordered  with  costs  to  the  appel- 
lant, and  on  appeal  to  the  Court  of  Appeals  the  order  of  the 
General  Term  is  affirmed  and  judgment  absolute  rendered  in 
favor  of  the  defendant,  with  costs,  the  defendant  is  entitled  to 
costs  from  the  commencement  of  the  action,  notwithstanding 
that  the  costs  were  discretionary  and  were  not  allowed  to  the 
plaintiff  by  the  trial  court,  {yon  Keller  v.  Schulting,  45  How. 
139;  Rust  v.  Hauselt,  14  Jones  &  Sp.  38;  8  Abb.  N.  C.  143.  See 
Jermain  v.  Lake  Shore,  etc.,  R.  R.  Co.,  31  Hun,  558,  562.)  So, 
where  the  Court  of  Appeals  reverses  the  order  of  the  General 
Term  in  proceedings  to  acquire  lands  for  railroad  purposes,  and 
dismisses  the  proceeding  with  costs,  it  must  be  intended  that  the 
costs  of  the  proceeding  in  the  Supreme  Court  are  embraced  in 
the  award.  {Matter  of  New  York  &  West  SJiore  R.  R.  Co.,  28 
Hun,  505.  See  also  Matter  of  Hood,  30  Hun,  472,  473.)  So, 
where  on  appeal  from  the  decision  of  a  Surrogate  the  decision  is 
afifirmed  by  the  Supreme  Court,  but  on  appeal  to  the  Court  of 
Appeals  both  decisions  are  reversed  without  costs,  the  appellant 
is  not  entitled  to  costs  in  either  court.  {Macgregor  v.  Buell,  17 
Abb.  31.) 

Where  the  Court  of  Appeals  reverses  a  judgment  and  grants 
a  new  trial  "  with  costs  to  abide  the  event,"  that  formula  always 
means  all  the  costs  of  the  action  up  to  and  including  the  deci- 
sion in  the  Court  of  Appeals.  {Franey  v.  Smith,  126  N.  Y.  658.) 
Thus,  where  the  plaintiff  in  an  equitable  action  recovers  judg- 
ment against  the  defendants,  which  judgment  is  affirmed  by  the 
General  Term,  but  on  appeal  to  the  Court  of  Appeals  is  reversed 
and  a  new  trial  ordered  "  costs  to  abide  the  event,"  upon  a  judg- 
ment for  the  defendant  upon  the  new  trial,  he  is  entitled  to  tax 
all  the  costs  of  the  action  up  to  and  including  the  decision  of  the 
Court  of  Appeals.     (Id.) 

Where  an  order  is  made  by  the  Court  of  Appeals  upon  an 
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appeal  from  a  Judgment,  reversing  the  judgment,  with  costs  to 
abide  the  event,  and  without  other  limitation,  the  respondent,  if 
finally  successful  in  the  action,  is  entitled  to  tax  the  costs  of  the 
appeal.  {First  Nat.  Bank  v.  Fourth  Nat.  Bank,  84  N.  Y.  469.) 
As  a  general  rule,  where  an  appellate  court  reverses  a  judgment 
and  orders  a  new  trial  with  costs  to  abide  the  event,  and  without 
other  limitation,  the  party  finally  prevailing  is  entitled  to  the 
costs  of  the  appeal.  {Sanders  v.  Townshend,  63  How.  343 ;  1 1 
Abb.  N.  C.  217  ;  Loring\.  Morrison,  25  App.  Div.  139;  Smithy. 
Smith,  22  App.  Div.  319;  Matt  v.  Consumer' s  Ice  Co.,  8  Daly, 
244.)  If,  however,  the  judgment  is  reversed  "with  costs  to  the 
appellant  to  abide  the  event,"  and  the  respondent  again  succeeds 
upon  the  new  trial,  the  latter  is  not  entitled  to  tax  the  costs  of 
the  appeal  {Howell  v.  Van  Siclen,  4  Abb.  N.  C.  i ;  8  Hun,  524), 
but  is  entitled  to  tax  the  costs  of  both  trials,  fid.)  And,  gen- 
erally, whenever  the  costs  of  a  former  trial  are  directed  to  abide 
the  event  of  the  suit,  the  finally  successful  party  is  entitled  to  the 
costs  of  both  trials.  {Carvey  v.  Rider,  2  Cow.  617  ;  Mott  \.  Con- 
sumer's Ice  Co ,  8  Daly,  244.)  Thus  where  a  judgment  in  favor  of 
the  plaintiff  for  so  small  an  amount  as  to  give  the  defendant  costs, 
is  reversed  by  the  General  Term  and  a  new  trial  granted  to  the 
plaintiff,  costs  to  abide  the  event,  and  on  the  second  trial  the 
plaintiff  recovers  an  amount  sufificient  to  entitle  him  to  costs,  he 
may  tax  all  the  costs  of  the  action,  including  the  costs  of  the  first 
trial,  of  the  appeal,  and  of  the  new  trial.  {Carpenter  v.  Manhat- 
tan Life  Assurance  Co.,  25  Hun,  194.)  So,  where  a  judgment  in 
favor  of  the  plaintiff  with  costs,  has  been  reversed  by  the  General 
Term,  and  a  new  trial  granted  with  costs  to  abide  the  event, 
the  prevailing  party  is  entitled  to  costs,  whether  the  action  is 
terminated  by  a  judgment  or  by  discontinuance,  {yan  Wyck  v. 
Baker,  ii  Hun,  309.)  So  where  judgment  has  been  ordered  for 
the  defendant  in  an  action  of  ejectment,  the  judgment  has  been 
affirmed  at  the  General  Term,  but  has  been  reversed  by  the 
Court  of  Appeals  and  a  new  trial  granted,  costs  to  abide  the 
event,  and  on  the  new  trial  the  plaintiff  recovers  judgment,  with 
costs,  he  is  entitled  to  tax  all  costs  in  the  progress  of  the  action, 
except  costs  of  special  motions  not  given  to  him  by  the  terms  of 
the  orders  made  thereon.  {Donovan  v.  Vandemark,  22  Hun,  307.) 
And  where   on  appeal  from    a  judgment  in  favor  of   the  plain- 
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tiff,  there  is  an  affirmance  by  the  General  Term,  but  a  reversal  by 
the  Court  of  Appeals,  and  a  second  judgment  in  favor  of  the 
plaintiff  upon  the  new  trial,  he  is  entitled  to  his  costs  for  all  pro- 
ceedings in  the  case,  except  such  as,  being  discretionary,  have 
not  been  given  to  him.  {Flinn  v.  Equitable  Life  Assurance  Soci- 
ety, i8  Hun,  212.)  Where  the  plaintiff's  complaint  is  dismissed 
on  the  trial,  with  costs,  the  judgment  entered  thereon  is  affirmed 
with  costs  at  the  General  Term,  but  is  reversed  by  the  Court  of 
Appeals  and  a  new  trial  ordered,  with  costs  to  abide  the  event, 
and  on  the  new  trial  the  plaintiff  recovers  judgment  for  so  small 
an  amount  as  to  entitle  the  defendant  to  costs,  the  latter  is  enti- 
tled to  tax  the  costs  before  the  first  trial,  the  costs  of  the  first 
trial,  the  costs  of  both  appeals,  and  the  costs  of  the  new  trial. 
{Isaacs  V.  New  York  Plaster  Works,  4  Abb.  N.  C.  4 ;  11  Jones  & 
Sp.  397,) 

Where  the  General  Term  has  reversed  a  judgment  and 
ordered  a  new  trial  with  costs  to  the  defendant  to  abide  the  event, 
and  before  the  new  trial  the  defendant  obtains  leave  to  amend  his 
answer  "  upon  payment  of  costs  of  the  action  to  the  present  time, 
not  including  allowance,"  this  does  not  deprive  the  defendant  of 
his  contingent  right  to  costs  under  the  decision  of  the  appeal,  nor 
does  it  deprive  him  of  the  accrued  costs  of  the  action  to  the 
date  of  the  order  in  case  he  is  successful  therein.  {Havemeyer 
V.  Havemeyer,  16  Jones  &  Sp.  104.  But  see  Provost  \.  Far  re  II, 
13  Hun,  303.) 

Where  a  judgment  in  favor  of  the  defendant  has  been  affirm- 
ed at  General  Term,  with  costs,  and  has  been  reversed  and  a  new 
trial  granted  "  with  costs  to  the  plaintiff  to  abide  the  event,"  the 
defendant  on  again  recovering  judgment  on  the  second  trial  is 
entitled  to  his  costs,  trial  fee  and  term  fee  on  the  first  trial,  the 
costs  before  and  after  argument  at  the  General  Term,  the  dis- 
bursements on  the  first  trial  and  at  the  General  Term,  and  the 
costs  and  disbursements  of  the  secBnd  trial,  (JBelt  v.  American 
Cent,  Ins.  Co.,  33  App,  Div.  239.)  So  where  upon  an  appeal  from 
a  judgment  in  favor  of  the  plaintiff  a  new  trial  is  granted  "  with 
costs  to  the  defendant  to  abide  the  event,"  if  the  plaintiff  recovers 
judgment  upon  the  new  trial  he  is  entitled  to  tax  costs  of  both 
trials,  but  not  of  the  costs  of  the  appeal.     {Howell  v.  Van  Siclen, 
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8  Hun,  524;  70  N,  Y.  595.     But  see  Elliott  v.  Luengene,  19  Misc. 
428  ;  Starr  Cash  Car  Co.  v.  Reinhardt,  6  Misc.  365.) 

The  Code,  except  in  certain  cases  specified  in  that  act, 
exempts  an  executor  from  costs  of  the  action  upon  judgment 
against  him  rendered  upon  the  trial.  After  such  judgment,  if 
he  appeal,  he  is  the  moving  party,  and  if  upon  final  judgment 
it  appears  that  he  has  appealed  in  vain,  the  costs  of  such  appeal 
may  be  awarded  against  him,  notwithstanding  the  exemption 
accorded  him  in  the  first  instance.  [Hunt  v.  Connor,  17  Abb. 
466;  Judah  V.  Stage's  Executors,  22  Wend.  641  ;  Benjamin  v. 
Ver  Nooy,  36  App.  Div.  581.)  A  testamentary  guardian  who 
has  persisted  in  unsuccessfully  litigating  the  right  to  the  control 
of  securities  held  by  a  testamentary  trustee  after  continuous 
failure  in  many  other  actions  having  the  same  object  may  be 
charged  personally  with  the  costs  of  appeal.  {Smith  v.  Central 
Trust  Co.,  154  N.  Y.  333.)  So  although  a  statute  providing  for 
the  review  and  correction  of  assessments  declares  that  costs 
shall  not  be  awarded  against  assessors  whose  proceedings  may 
be  reviewed  under  the  act,  this  only  applies  to  the  costs  upon 
the  hearing  at  Special  Term,  and  leaves  the  appellate  court  to 
grant  or  withhold  costs  of  an  appeal  in  its  discretion.  {People  v. 
Commissioners  of  Taxes,  10 1  N.  Y.  651.) 

Section  3245  of  the  Code  of  Civil  Procedure,  providing  that 
costs  cannot  be  awarded  to  the  plaintiff  in  an  action  against  a 
municipal  corporation,  in  which  the  complaint  demands  judg^ 
ment  for  a  sum  of  money  only,  unless  the  claim  has  before  the 
commencement  of  the  action  been  presented  for  payment  to  the 
chief  fiscal  ofificer  of  the  corporation,  does  not  apply  to  the  costs 
of  an  appeal.  (Utica  Waterworks  Co.  v.  City  of  Utica,  31  Hun, 
426,) 

It  cannot  be  claimed  that  the  cases  cited  in  this  section  are 
harmonious,  or  that  they  lay  down  any  general  rule  of  universal 
application.  Each  court  will  construe  its  own  order  in  accord- 
ance with  what  was  intended  in  the  particular  case  before  it, 
rather  than  in  pursuance  of  any  settled  rule  of  construction ; 
and  with  that  construction  a  higher  court  will  not  interfere.  (See 
Union  Trust  Co.  v.  Wkiton,  17  Hun,  593;  78  N.  Y.  491;  First 
Nat.  Bank  v.  Fourth  Nat.  Bank,  84  N.  Y.  469,  471.)  Upon  an 
appeal  to  the  Court  of  Appeals  from  a  judgment  of  the  Supreme 
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Court  affirming  the  decree  of  a  surrogate,  the  appellate  court, 
on  reversing  the  judgment  and  remitting  the  proceeding  for  re- 
hearing by  the  surrogate,  made  the  following  direction  as  to  the 
costs  of  the  appeal:  "costs  in  this  court  to  be  paid  out  of  the 
estate."  This  was  construed  to  mean  costs  to  all  parties,  and 
not  to  the  appellant  alone ;  not  because  the  language  of  the 
order  necessarily  required  that  construction,  but  because  such  a 
construction  of  the  order  was  best  calculated  to  do  justice  in 
that  particular   case.     (See  Lawrence  v.  Lindsey,  JO  N.  Y.  566. ) 


SECTION  V. 
Separate  Bills  of  Costs. 

In  an  action  against  two  or  more  defendants  who  appeared 
separately  by  different  attorneys,  setting  up  substantially  the  same 
defense,  where  judgment  is  rendered  dismissing  the  complaint, 
and  on  appeal  by  the  plaintiff  such  judgment  is  affirmed  upon 
one  argument,  only  one  bill  of  costs  of  the  appeal  should  be  taxed, 
especially  where  the  defendants  have  had  separate  bills  of  costs 
up  to  the  appeal.  {DeLamater  v.  Carman,  2  Daly,  182 ;  see 
Wilbur  V.  Wiltsey,  13  How.  S06.)  And  where  several  parties 
appeal,  but  there  is  only  one  set  of  papers,  one  argument  and 
one  judgment  of  affirmance,  the  respondent  is  entitled  to  but 
one  bill  of  costs.     (^Everson  v.  Gehrman,  2  Abb.  413.) 

Where  there  is  but  one  action  and  one  record,  but  one  bill 
of  costs  will  be  allowed.  {Veeder  v.  Mudgett,  91;  N.  Y.  295,  315  ; 
see  Pratt  v.  Allen,   19  How.  450  ;  Brock  v.  Pierson  46  N.  Y.  690.) 

Upon  appeal  from  an  order  the  General  Term  may  reverse  a 
series  of  orders  so  connected  with  the  same  matter  that  if  one 
is  erroneous  all  are,  but  in  such  a  case  costs  of  but  one  motion 
and  of  but  one  appeal  can  be  granted.  {Stanton  v.  King,  yS 
N.  Y.  585.)  And,  where  in  proceedings  to  acquire  lands  belong- 
ing to  different  owners,  all  are  described  in  one  petition,  and  the 
case  as  to  all  is  heard  together,  although  separate  orders  are 
entered  as  to  each  owner,  and  upon  appeal  separate  orders  of 
affirmance  are    entered,    costs   for    but    one    case  are    proper. 

(Matter  of  Prospect  Park  &  C.  I.  R.  R.  Co.,  67  N.  Y.  371.)     Rut 
33 
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it  is  held  that  a  respondent  is  entitled  to  costs  on  each  of  several 
appeals  from  independent  orders  taken  on  a  single  notice  of 
appeal  which  specifies  them  all.  {Brassington  v.  Rohrs,  3  Misc. 
262.)  Upon  appeal  from  a  decree  of  a  surrogate  removing  an 
executor  and  guardian  it  is  proper  that  infant  respondents 
appear  by  attorneys  other  than  the  attorneys  for  the  adults  and 
tax  separate  bills  of  costs  upon  affirmance.  {^Savage  v.  Gould, 
60  How.  255.) 

Where  the  costs  are  in  the  discretion  of  the  court,  the  ques- 
tion whether  or  not  separate  bills  are  taxable  depends  upon  the 
order  of  the  appellate  court.  Where  the  defendants  answer 
separately  in  an  equity  action,  and  a  judgment  in  their  favor  is 
affirmed  in  the  Court  of  Appeals,  "  with  costs  to  the  respond- 
ents," but  one  bill  can  be  taxed.  {Van  Gelder  v.  Van  Gelder,  84 
N.  Y.  658.  See  also  Matter  of  New  York,  West  Shore  &  B.  Ry. 
Co.,  28  Hun,  505.)  Where  the  General  Term  reverses  a  judgment 
and  orders  a  new  trial  "with  costs  to  each  of  the  appealing 
parties,"  and  the  Court  of  Appeals  affirms  the  order  and  directs 
judgment  absolute  "  with  costs,"  the  defendants  are  entitled  to 
separate  bills  on  the  appeal  to  the  General  Term,  and  to  a 
joint  bill  on  appeal  to  the  Court  of  Appeals.  (Von  Keller  v. 
Shulting,  45  How.  139.)  Where  all  the  defendants  in  an  equitable 
action  have  joined  in  one  appeal,  and  the  only  decision  of  the 
Court  of  Appeals  is  a  reversal  of  the  General  Term  and  an 
affirmance  of  the  Special  Term  with  costs,  but  one  bill  of  costs 
is  authorized.  (Sweet  v.  Mowry,  49  St,  Rep.  262  ;  138  N.  Y.  650.) 
Where  the  General  Term  settles  the  rights  of  the  parties  as  to 
separate  bills  there  is  no  power  in  the  Special  Term  to  modify 
the  General  Term  orders.     {Miller  v.  Coates,  2  Hun,  668.) 

Where  the  action  was  for  false  imprisonment,  and  costs  there- 
fore followed  an  affirmance  of  the  judgment  as  matter  of  right, 
and  the  judgment  was  affirmed  "  with  costs  and  disbursements  of 
said  appeal  to  the  defendants,  respondents,  to  be  taxed  by  the 
clerk  of  this  court,''  it  was  said  that  the  right  to  separate  bills  of 
costs  depended  upon  the  effect  to  be  given  to  the  language  of  the 
order  entered  upon  the  decision  of  the  appeal ;  and  as  that  did 
not  award  separate  costs  to  each  of  the  defendants,  and  as  there 
was  but  one  appeal  and   one   notice  of  it  served,  it  could  only 
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have  been  intended  to  include  the  costs  of  that  appeal.     {Fischer 
V.  Langbein,  31  Hun,  272.) 

Where  an  appeal  to  the  Court  of  Appeals  has  been  taken 
from  a  series  of  orders  of  similar  import,  made  in  difTerent 
actions,  and  the  parties  have  stipulated  that  the  return  in  one  of 
the  cases  shall  be  considered  as  the  return  in  all  the  other  cases, 
and  that  the  decision  and  judgment  of  the  Court  of  Appeals  in 
either  of  the  cases  on  appeal  shall  stand  as  the  decision  and 
judgment  of  that  court  on  the  appeals  in  all  the  other  cases,  the 
successful  party  is  entitled  to  tax  costs  in  each  of  the  cases, 
although  only  one  case  was  actually  argued.  {Hauselt  v.  Godfrey, 
3  Civ.  Pro.  R.  116;  16  Week.  Dig.  92.) 


SECTION  VI. 
Sums  Allowed  as  Costs  and  Disbursements. 

Upon  appeal  to  the  Court  of  Appeals. — Costs  awarded  to 
either  party  to  an  action,  upon  an  appeal  to  the  Court  of  Appeals 
must  be  at  the  following  rates : 

Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause  in  on 
the  calendar,  excluding  the  term  at  which  it  is  argued,  or  other- 
wise finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  Court  of  Appeals,  the 
court  may,  in  its  discretion,  also  award  damages,  by  way  of  costs, 
for  the  delay,  not  exceeding  ten  per  centum  upon  the  amount  of 
the  judgment ;  or,  where  it  was  rendered  upon  an  appeal,  upon 
the  amount  of    the    original   judgment.       (Code   of  Civil  Pro. 

§  3251-) 

Costs  upon  an  appeal  to  the  Court  of  Appeals  in  a  special 
proceeding,  where  the  costs  thereof  are  not  specially  regulated 
by  the  Code,  may  be  awarded  to  any  party,  in  the  discretion  of 
the  court,  at  the  rates  allowed  for  similar  services  on  an  appeal 
aken  from  a  judgment  taken  to  that  court.  (Id.,  §  3240.)  The 
discretion  relates  only  to  the  question  whether  any  costs  shall  be 
awarded,  not  as  to  the  rate  of  costs.     (See  Matter  of  Protestant 
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Episcopal  Public  School,  86  N.  Y.  396  ;  People  v.  Fire  Commissioners, 
5  Abb.  N.  C.  144.     See  also,  People  v.  Sturievant,  9  How.  304 ; 
,3  Duer,  616.) 

When  costs  are  awarded  on  an  appeal  to  the  Court  of  Appeals, 
the  party  to  whom  they  are  given  is  entitled  to  the  full  statutory 
allowance,  whether  the  appeal  is  from  an  order  or  from  a  judg- 
ment. The  Code  makes  no  distinction  between  the  two  classes 
of  appeals  as  to  the  amount  of  costs  recoverable  in  that  court. 
{White  V.  Anthony,  23  N.  Y.  164;  Brown  v.  Leigh,  50  N.  Y.  427  ; 
Kelly  v.  Plum,  50  How.  236  ;  Tauten  v.  Groh,  9  Abb.  N.  S.  453  ; 
Hall  M.  Emmons,  40  How.  137.)  The  fact  that  the  appeal  is 
heard  as  a  motion  does  not  affect  the  amount  of  costs  recover- 
able. {Hall  v .  Emmons ,  40  How.  137.)  And  where  an  appeal 
from  a  non-appealable  order  of  the  General  Term  is  dismissed 
with  costs  after  a  submission  for  decision  on  the  merits,  the  suc- 
cessful party  is  entitled  to  full  costs.  {White  v.  Anthony,  23 
N.  Y.  164;  Webb  v.  Norton,  10  How.  117.)  But  if  the  appeal 
is  dismissed  on  motion  before  being  reached  in  its  order  on  the 
calendar,  it  may  be  that  the  fee  for  argument  is  not  taxable.  (See 
Kanouse  v.  Martin,  2  Sandf.  739.)  It  is  not  necessary  that  there 
should  be  an  oral  argument  in  order  that  the  fee  for  argument 
may  be  taxed.  The  prevailing  party  is  entitled  to  this  fee, 
although  the  case  is  submitted  on  printed  points.  {Malcolm  v. 
Hamill,  65  How.  506.) 

As  there  is  practically  but  one  term  of  the  Court  of  Appeals 
held  during  each  year,  only  one  term  fee  for  each  calendar  year 
can  be  allowed  in  any  cause.  {Palmer  v.  De  Witt,  42  How.  466 ; 
Whiteman  v.  Leslie,  i  Law  Bull.  50.  But  see  Macy  v.  Nelson,  49 
How.  204;   Carpentier  v.  Willett,  28  How.  376;  3  Rob.  700.) 

Upon  appeal  to  the  Supreme  Court,  etc— Costs  awarded 
to  either  party  upon  an  appeal  to  the  Supreme  Court  from  an 
inferior  court ;  or  upon  an  appeal  to  the  Appellate  Division  of 
the  Supreme  Court  or  to  the  General  Term  of  the  City  Court  of 
the  city  of  New  York  from  an  interlocutory  or  final  judgment, 
or  from  an  order  granting  or  refusing  a  new  trial,  rendered  or 
made  in  the  same  court,  or  at  a  trial  term  of  the  Supreme  Court ; 
or  upon  art  application  to  the  Appellate  Division  of  the  Supreme 
Court  for  a  new  trial,  or  for  judgment  upon  a  verdict  rendered 
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subject  to  the  opinion  of  the  court  or  where  exceptions  are  or- 
dered to  be  heard  in  the  first  instance  at  a  term  of  the  Appellate 
Division  of  the  Supreme  Court,  must  be  at  the  following  rates : 

Before  argument,  twenty  dollars. 

For  argument,  forty  dollars. 

For  one  General  Term  of  the  City  Court  of  the  city  of  New 
York  at  which  the  cause  is  necessarily  on  the  calendar  ;  and  for 
each  term  of  the  Appellate  Division,  not  exceeding  five,  of  the 
Supreme  Court  at  which  the  cause  is  necessarily  on  the  calendar 
excluding  the  term  at  which  it  is  argued  or  otherwise  finally  dis- 
posed of,  ten  dollars.     (Code  of  Civil  Pro.  §  3251.) 

The  statute  above  cited  fixes  the  rate  of  costs  on  an  appeal 
from  an  order  denying  a  motion  for  a  new  trial  made  in  the  same 
court  on  a  case  (Pilgrim  v.  Donnelly,  i  How.  N.  S.  281),  or  in  the 
County  Court  upon  the  minutes  of  the  court  {Cusick  v.  Adams, 
47  Hun,  455),  or  upon  an  appeal  from  an  order  denying  a  new 
trial  upon  a  motion  made  upon  a  case  upon  the  ground  of 
newly-discovered  evidence.  (Whitney v.  Saxe,  15  Civ.  Pro.  R. 450) 

Where  a  motion  for  a  new  trial  on  a  case  is  made  and  denied, 
and  after  the  entry  of  judgment,  an  appeal  is  taken  from  both 
judgment  and  order  and  both  the  judgment  and  order  are 
affirmed,  the  respondent  is  entitled  to  the  costs  awarded  him  on 
appeal  from  the  judgment  but  not  to  separate  costs  on  both 
appeals.  (Code  of  Civil  Pro.  §  3239,  subd.  2;  Syms  v.  Mayor,  etc., 
ofN.  K,  10s  N.  Y.  153.) 

Upon  an  appeal  to  the  Appellate  Term  from  an  order  of  the 
City  Court  of  the  city  of  New  York  directing  the  issue  of  an  open 
commission,  the  prevailing  party  is  entitled  upon  reversal  to  the 
same  costs  as  on  an  appeal  from  a  judgment  under  subdivision  4 
of  section  3251  of  the  Code.  {Burnellv.  Coles,  26  Misc.  378  )  So,  on 
an  appeal  from  an  order  made  in  a'special  proceeding,  the  costs, 
if  any  are  awarded,  will  be  the  same  as  on  an  appeal  from  a  judg- 
ment, unless  they  are  specially  regulated  by  the  Code.  (Code  of 
Civil  Pro.  §  3240;  People  v.  Board  of  Supervisors  of  Ulster  Co.,  65 
How.  327.)  Prior  to  the  amendment  of  section  3240  of  the  Code 
in  1 88 1,  the  costs  usually  allowed  to  the  successful  party  on  an 
appeal  from  an  order  made  in  a  special  proceeding  was  a  sum 
not  exceeding  ten  dollars  and  the  necessary  disbursements. 
(Matter  of  N.  Y.  Protestant  Episcopal  Public  School,  24  Hun,  367; 
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86  N,  Y.  396 ;  Ranney  v.  Peyser,  3  Law  Bull.  10.)  And  in  a 
recent  case  it  was  held  that  the  costs  on  an  appeal  from  an  order 
in  a  special  proceeding  in  a  Surrogate's  Court  must  be  as  in  a 
similar  case  in  an  action  in  the  Supreme  Court,  viz.,  ten  dollars 
and  printing  disbursements.  (Walsh  v.  Van  Allen,  36  Hun,  629.) 
In  an  earlier  case,  it  was  held  that  on  an  appeal  to  the  Supreme 
Court  from  a  decree  of  the  surrogate  which  finally  determines 
the  rights  of  the  parties  to  the  special  proceeding,  costs  may 
be  awarded  at  the  same  rates  as  are  allowed  upon  an  appeal  from 
a  judgment.     {Cole  v.  Terpenning,  27  Hun,  in.) 

Although  the  Code  provides  that  costs  upon  an  appeal  in  a 
special  proceeding  taken  to  a  court  of  record,  where  the  costs 
thereof  are  not  specially  regulated  "  in  this  act,"  may  be  awarded 
to  any  party  at  the  rates  allowed  in  an  appeal  from  a  judgment 
taken  to  the  same  court  (Code  of  Civil  Pro.  §  3240),  yet  it  is  held 
that  the  proceeding  by  certiorari  against  assessors  given  by 
Chapter  269  of  the  Laws  of  1880  is  peculiar  and  exceptional 
among  special  proceedings;  that  it  is  governed  in  all  respects  by 
the  act  by  which  it  is  provided;  that  appeals  therein  are  to  be 
had  and  treated  in  all  respects  as  appeals  from  orders;  and  that 
costs  on  such  appeals,  when  allowed  in  the  discretion  of  the 
court,  are  to  be  taxed  as  motion  costs,  and  not  as  costs  of  an 
appeal  from  a  judgment.     {.People  v.  Pratt,  66  Hun,  578.) 

Where  an  action  originally  brought  in  a  justice's  court  has 
been  certified  to  the  Supreme  Court  on  account  of  some  dis- 
ability of  the  county  judge  which  prevents  him  from  sitting  in 
the  case,  the  costs  of  the  proceedings  in  the  Supreme  Court  must 
be  taxed  according  to  the  statute  regulating  costs  in  the  County 
Court.  (McLaughlin  v.  Smith,  3  Hun,  250.  See  Code  of  Civil 
Pro.  §  342.) 

No  argument  fee  is  allowed  on  a  decision  of  the  General 
Term  of  the  Supreme  Court  dismissing  an  appeal  upon  motion. 
{Dunseith  v.  Stark,  3  Law  Bull.  42.) 

Upon  appeal  to  the  County  Court. — Where  a  new  trial 
in  the  County  Court  is  not  demanded  in  the  notice  of  appeal, 
and  the  case  is  argued  upon  the  return,  costs,  when  awarded,  must 
be  as  follows,  besides  disbursements  : 

To  the  appellant,  upon  reversal,  thirty  dollars. 
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To  the  respondent,  upon  affirmance,  twenty-five  dollars. 
(Code  of  Civil  Pro.  §  3067.) 

'  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such 
part  thereof,  as  to  the  appellate  court  seems  just,  not  exceeding 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party.     (Id.  §  3066.) 

If  the  respondent  has  stipulated  for  a  reversal  of  the  judg- 
ment, the  appellant  may  tax  [five  [dollars  costs  and  the  disburse- 
ments of  the  appeal.     (Id.  §  3062.)' 

Upon  an  appeal  to  the  County  Court  from  a  judgment  of  a 
justice  of  the  peace,  where  a  new  trial  is  had  in  the  appellate 
court,  the  right  of  the  prevailing  party  to  recover  the  costs  of  the 
appeal  may  depend  upon  whether  he  has  refused  to  accept  any 
offer  of  judgment  made  by  the  adverse  party,  and  if  he  has, 
whether  the  recovery  upon  the  new  trial  was  more  favorable, 
to  him  than  the  sum  offered.  The  statute  specifies  the  mode 
of  making  the  offer  an.d  the  effect  of  non-acceptance.  If  the 
appeal  is  from  a  judgment  for  a  sum  of  money  only,  the  offer 
may  be  made  by  either  party  within  fifteen  days  after  service  of 
the  notice  of  appeal;  and  if  made  as  provided  by  the  statute, 
and  not  accepted,  the  party  refusing  to  accept  the  same  is  liable 
for  the  costs  of  the  appeal,  unless  the  recovery  is  more  favor- 
able to  him  than  the  sum  offered.  If  no  offer  is  made  by  either 
party  as  above  provided,  the  party  iji  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  is  entitled  to 
recover  his  costs  upon  the  appeal.     (Id.  §  3070.) 

By  an  amendment  of  this  section  in  1895  the  following 
clause  was  added  :  "  Costs  when  awarded  according  to  the  pro- 
visions of  this  section  shall  be  in  amounts  provided  in  section 
3073  of  this  article." 

It  wiU'be  noticed  that  the  amendment  of  section  3070  of  the 
Code  in  1885  has  effected  a  radical  change  in  the  former  rule 
regulating  the  right  to  recover  costs  after  a  new  trial  in  the 
County  Court  on  appeal  from  a  judgment  of  a  justice  of  the  peace, 
and  has  rendered  obsolete  many  decisions  under  the  statute  prior 
to  the  amendment.  Under  this  section,  as  it  existed  before  the 
amendment,  if  no  offer  was  made,  and  the  verdict,  report,  or  de- 
cision upon  the  appeal  was  more  favorable  to  the  appellant  by 
the  sum  of  ten  dollars  than  the  verdict  or   decision  in  the  court 
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below,  the  appellant  was  entitled  to  recover  the  costs  upon  the  ap- 
peal; otherwise  the  respondent  recovered  costs.  (See  Kllen  v. 
Swan,  32  Hun,  363;  Garling  v.  Ladd,  27  Hun,  112;  Snyder  v. 
Hughes,  27  Hun,  373;  Groux  v.  McCrum,  7  Hun,  8;  Bigsby  v. 
Warden,  62  N.  Y.  27;  46  How.  239.)  Under  the  section  as 
amended,  if  no  offer  is  made  by  either  party,  the  party  in  whose 
favor  the  verdict,  report,  or  decision  in  the  appellate  court  is 
given  is  entitled  to  recover  his  costs  upon  the  appeal  without  re- 
gard to  the  amount  of  the  recovery  below.  {Clark  v.  Malzacher, 
20  App.  Div.  301;  Pierano  v.  Merritt,  148  N.  Y.  289;  Munson  v. 
Curtis,  43  Hun,  214;  Vogelv.  Schlueter,  73  Hun,  595.  Sheehan  v. 
Butler,  24  Week.  Dig.  168.  But  see  Rhodes  v.  Carr,  88  Hun, 
219.)  Under  this  section  before  the  amendment,  if  the  respond- 
ent made  an  offer  of  judgment  which  the  appellant  declined  to 
acccept,  and  the  verdict,  report,  or  decision  upon  the  appeal  was 
more  favorable  to  the  appellant  by  the  sum  of  ten  dollars  than 
the  amount  of  the  offer,  the  appellant  was  entitled  to  recover 
costs  upon  the  appeal;  otherwise  the  respondent  recovered  costs. 
Under  the  section  as  amended,  either  party  may  offer  judgment, 
and  the  party  refusing  to  accept  the  same  is  liable  for  the  costs 
of  the  appeal  unless  the  recovery  is  more  favorable  to  him  than 
the  sum  offered.  The  amount  in  which  the  recovery  is  more 
favorable  to  the  party  refusing  to  accept  the  offer  is  unimport- 
ant. The  costs  recoverable,  if  -any,  are,  under  the  amendment 
of  1895,  those  given  by  section  3073  of  the  Code. 

But  section  3070  of  the  Code  does  not  attempt  to  designate 
which  party  shall  be  entitled  to  costs  where  an  offer  of  judgment 
is  made  by  one  party  and  not  accepted  by  the  other  and  the  re- 
covery is  more  favorable  to  the  party  refusing  to  accept  the  offer 
than  the  sum  offered.  If  the  plaintiff  has  recovered  judgment 
in  the  court  below,  and  on  a  new  trial  in  the  County  Court  re- 
covers less  than  fifty  dollars,  he  is  not  entitled  to  costs  of  the  ap- 
peal although  the  amount  of  his  recovery  in  the  appellate  court 
is  more  favorable  to  him  than  an  offer  made  by  the  defendant 
which  he  had  refused  to  accept.  (^McKuskie  v.  Hendrickson,  128 
N.  Y.  555,)  The  only  way  in  which  the  plaintiff  can  secure  his 
right  to  costs  under  such  circumstances  is  by  an  offer  to  take 
judgment  for  a  sum  specified,  and  then  if  the  defendant  refuses 
to  accept  the  offer  he  will  be  liable  to  costs  unless  the  recovery 
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is  more  favorable  to  him  than  the  offer.  (Id.  And  see  Rhodes 
V.  Carr,  88  Hun,  219.)  But  where  the  recovery  in  the  appellate 
court  is  more  favorable  to  the  plaintiff  than  the  offer  made  by 
the  defendant  and  is  for  more  than  fifty  dollars,  the  plaintiff  is 
entitled  to  costs  of  the  appeal  under  section  3228  of  the  Code^ 
notwithstanding  the  last  clause  of  section  3070  added  by  the 
amendment  of  1895.  {Fowler  v.  Bearing,  6  App.  Div.  221.  And 
see  Birdsallv.  Keyes,  66  Hun,  233.)  In  McKuskie  v.  Hendrick- 
son  (128  N.  Y.  555)  it  is  strongly  intimated  that  section  3228  of 
the  Code  is  applicable  in  -such  cases,  and  this  intimation  is 
alluded  to  without  disapproval  in  Pierano  v.  Merritt  (148  N.  Y, 
289,  291);  but  in  Zoller  v.  Smith  (45  Hun,  319)  it  is  expressly 
held  that  section  3228  of  the  Code  does  not  apply  to  actions  re- 
tried in  the  County  Court,  and  that  such  application  is  impossi- 
ble in  view  of  section  3237  which  declares  that  "  The  foregoing 
sections  of  this  article  (sections  3228-3237)  do  not  affect  the  re- 
covery of  costs  upon  an  appeal." 

There  is  another  section  of  the  Code  by  which  a  party  may- 
limit  the  amount  of  costs  which  may  be  recovered  against  him 
upon  the  appeal  to  the  County  Court.  Under  this  section  either 
party  at  any  time  after  the  action  is  deemed  at  issue  in  the 
appellate  court  and  before  the  trial,  may  serve  upon  the  adverse 
party  a  written  offer  to  allow  judgment  to  be  taken  against  him  for 
a  sum,  or  property,  or  to  the  effect  therein  specified,  with  or  with- 
out costs.  If  the  offer  is  not  accepted  and  the  party  to  whom  it 
was  made  fails  to  obtain  a  more  favorable  judgment,  he  cannot 
recover  costs  from  the  time  of  the  offer,  but  must  pay  costs  from 
that  time.  (Code  of  Civil  Pro.  §  3072.)  Any  offer  to  modify  the 
judgment  below,  made  to  the  justice  after  the  judgment  was  en- 
tered and  before  an  appeal  therefrom  has  been  taken,  cannot 
affect  the  right  to  recover  costs  of  the  appeal.  {AlLn  v.  Swan, 
32  Hun,  363.) 

Costs  when  awarded  upon  an  appeal  for  a  new  trial  in  the 
appellate  court  must  be  as  follows,  besides  disbursements : 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 
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For  the  argument  of  a  motion  for  a  new  trial  on  a  case, 
fifteen  dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is 
regularly  on  the  calendar,  excluding  the  term  at  which  it  is  tried 
or  otherwise  finally  disposed  of,  ten  dollars.  (Code  of  Civil 
Pro.  §  3073.) 

It  has  been  held  that  the  costs  of  appeals  in  the  County 
Court  are  governed  exclusively  by  the  section  above  cited,  and 
that  a  party  to  such  an  appeal  cannot  be  entitled  to  double  or 
increased  costs  under  section  3258  of  the  Code.  {Shaver  v. 
Eldred,  86  Hun,  51.     But  ste  Porter  v.  Cobb,  25  Hun,  184.) 

Double  or  increased  costs. — In  either  of  the  following 
cases  a  defendant  in  whose  favor  a  final  judgment  is  rendered 
in  an  action  wherein  the  complaint  demands  judgment  for  a  sum 
of  money  only,  or  to  recover  a  chattel,  or  a  final  order  is  made  in 
a  special  proceeding  instituted  by  a  State  writ,  is  entitled  to 
recover  the  costs  prescribed  in  section  3251  of  the  Code,  and  iis 
addition  thereto,  one-half  thereof : 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  State,  or  a  person  specially 
appointed  according  to  law  to  perform  the  duties  of  such  an 
officer,  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act  done  by  him  by  virtue  of  his  office,  or  an 
alleged  omission  by  him  to  do  an  act  which  it  was  his  official 
duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant  by 
reason  of  an  act  done  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant 
for  taking  a  distress,  making  a  sale,  or  doing  any  other  act  by 
or  under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply  where  an  officer  or  other 
oerson  specified  herein,  unites  in  his  answer  with  a  person  not 
jntitled  to  such  additional  costs.     (Code  of  Civil  Pro.  §  3258.) 

Section  3251  of  the  Code,  referred  to  ,in  the  section  above 
:ited,  is  the  one  regulating  the  rate  of  costs  which  may  be  taxed 
lor  the  proceedings  in  the  trial  court  or  on  appeal. 
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Double  or  increased  costs. 

The  right  to  increased  costs  in  a  case  falli^ng  within  the 
statute  is  absolute,  and  as  perfect  as  the  right  to  single  costs. 
{Smith  V.  Cooper,  30  Hun,  395.)  But  a  certificate  of  the  facts 
entitling  the  defendant  to  the  increased  costs  is  required  by  the 
Code  as  evidence  upon  which  the  taxing  officer  is  to  act.  (Id.; 
Code  of  Civil  Pro.  §  3248.)  It  is  not  necessary,  however,  that 
the  appellate  court  should  refer  to  the  right  to  increased  costs 
in  its  determination  of  the  appeal.  {Carpenter  v.  Willett,  3  Rob. 
700  ;  28  How.  376.)  The  certificate,  which  is  made  the  only 
competent  evidence  of  the  right  when  the  facts  entitling  the 
defendant  to  the  increased  costs  appear  upon  the  trial  of  the 
action,  is  to  be  granted  by  the  judge  presiding  at  the  trial,  or 
by  the  referee  before  whom  the  cause  waS  tried.  (Code  of  Civil 
Pro.  §  3248.)  The  form  of  the  application  for  such  costs  is  im- 
material. {Smith  v.  Cooper,  30  Hun,  395.  For  a  form  of  the 
certificate,  see  Hudson  v.  Guttenberg,  9  Abb.  N.  C.  415.) 

Where  the  defendant  succeeds  upon  the  trial,  and  also 
upon  all  appeals  taken  by  the  plaintiff  from  the  judgment  ren- 
dered in  the  defendant's  favor,  he  is  entitled  to  increased  costs 
upon  the  trial  and  upon  each  appeal,  if  the  case  is  one  embraced 
in  section  3258  of  the  Code.  (See  Bartle  v.  Gilman,  17  How. 
I  ;  Burkle  v.  Luce,  I  N.  Y.  239.)  But  his  right  to  increased  costs 
is  limited  to  cases  in  which  he  succeeds  as  defendant  or  re- 
spondent, and  does  not  extend  to  a  case  in  which  he  succeeds 
as  an  appellant.  {Foster  v.  Cleveland,  6  How.  253  ;  Docstader 
v.  Sammon,  4  Hill,  546;  Scott  v.  Farley,  3  Law  Bull.  29.)  Thus, 
where  there  is  a  recovery  against  a  public  officer  in  a  Justice's 
Court,  a  reversal  of  the  judgment  by  the  County  Court  on  an 
appeal  taken  by  the  defendant,  and  an  afifirmance  of  the  judg- 
ment of  the  County  Court  by  the  Supreme  Court  on  an  appeal 
taken  by  the  plaintiff,  the  defendant  is  entitled  to  double  costs 
on  the  last  appeal  only.     {Wheelockw.  Hotchkiss,   18  How.  468.) 

The  increase  of  costs  given  by  the  statute  does  not 
extend  to  disbursements  (Code  of  Civil  Pro.  §  3259) ;  and 
although  the  costs  as"  increased  are  commonly  called  double 
costs,  they  are  in  fact  but  single  costs  with  one-half  thereof 
added.     (Id.  §  3258.) 
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Disbursements, 

.Disburseipents. — A  party  to  whom  costs  are  awarded  in 
an  action,  is  entitled  to  include  in  his  bill  of  costs  his  necessary 
disbursements  as  follows:  the  legal  fees  of  witnesses,  and  of 
referees  and  other  ofKcers  ;  the  reasonable  compensation  of  com- 
missioners taking  depositions ;  the  legal  fees  for  publication  where 
publication  is  directed  pursuant  to  law ;  the  legal  fees  paid 
for  a  certified  copy  of  a  deposition,  or  other  paper,  recorded 
or  filed  in  any  public  office,  necessarily  used  or  obtained 
for  use  on  the  trial ;  copies  of  opinions  and  charges 
of  judges;  the  reasonable  expenses  of  printing  the 
papers  for  a  hearing  when  required  by  a  rule  of  the  court ; 
prospective  charges  for  the  expenses  of  entering  and  docketing 
the  judgment ;  and  the'  sheriff's  fees  for  receiving  and  returning 
one  execution  thereon,  including  the  search  for  property  ;  and 
such  other  reasonable  and  necessary  expenses  as  are  taxable 
according  to  the  course  and  practice  of  the  court,  or  by  express 
provision  of  law.     (Code  of  Civil  Pro.  §  3256.) 

Many  of  the  items  of  disbursement  enumerated  in  the  fore- 
going section  of  the  Code  could  not  be  taxed  as  a  part  of  the 
costs  of  an  appeal,  except  where  the  appeal  was  to  a  County 
Court  from  an  inferior  court,  and  a  new  trial  was  had  in  the 
appellate  court. 

Where  a  new  trial  is  had  in  the  County  Court  upon  an 
appeal  from  a  judgment  rendered  in  a  Justice's  Court  or  other 
inferior  court,  the  party  to  whom  costs  are  awarded,  is  entitled 
to  include  in  his  bill  of  costs  his  necessary  disbursements  as  pro- 
vided in  section  3256  of  the  Code.  And  upon  all  appeals  to 
the  County  Court  from  a  judgment  of  an  inferior  court,  whether 
a  new  trial  is  had  in  the  appellate  court,  or  the  appeal  is  heard 
and  determined  upon  the  return,  if  costs  are  awarded  to  the 
appellant,  he  may  include  in  the  disbursements  upon  the  appeal, 
the  costs  and  fee  paid  to  the  justice  upon  taking  the  appeal,  and 
where  the  judgment  rendered  by  the  justice  was  against  the 
appellant,  he  may  also  include  in  those  disbursements  the  costs 
of  the  action  before  the  justice  which*  he  would  have  been 
entitled  to  recover,  if  the  judgment  of  the  justice  had  been  in 
his  favor.     (Code  of  Civil  Pro.  §  3060.) 
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Printing  the  appeal-book. — The  cost  of  printing  papers 
and  points  on  appeal  is  a  proper  item  of  disbursement.  {Erie 
Railway  Co.  v.  Ramsey,  lo  Abb.  N.  S.  109.)  The  Code  author- 
izes the  prevailing  party  to  insert  in  his  bill  of  costs,  "  the  reason- 
able expense  of  printing  the  papers  for  a  hearing  when  required 
by  a  rule  of  the  court."  (Code  of  Civil  Pro.  §  3256.)  The  amount 
paid  by  the  successful  party  may  be  taxed  by  him  as  one  item  of 
disbursement  in  the  absence  of  evidence,  that  the  sum  charged 
was  fraudulently  or  cbllusively  exaggerated,  or  more  than  the 
usual  charge  at  his  place  of  residence.  {Salter  v.  Utica  &  Black 
River  R.  R.  Co.,  86  N.  Y.  401.)  There  seems  to  have  been  some 
uncertainty  as  to  whether  the  prevailing  party  was  entitled  to  tax 
the  usual  expense  of  printing  without  regard  to  the  sum  actually 
paid  (see  Cottsalus  v.  Brotherson,  54  How.  62),  or  whether  he  must 
tax  the  actual  expense  only.  (See  Potter  v.  Markham,  56  How. 
89.)  It  seems  to  be  settled  that  the  amount  paid  is  presumptively 
the  amount  at  which  the  item  should  be  taxed,  subject,  how- 
ever, to  proof  in  rebuttal  that  the  amount  charged  is  excessive. 

Under  the  rules  of  the  Court  of  Appeals  no  charge  for  print- 
ing cases,  points  and  other  papers  furnished  to  the  court  in  cal 
endar  causes  can  be  allowed  as  a  disbursement,  unless  it  is  shown 
by  affidavit  that  no  smaller  letter  or  more  compact  mode  of  com- 
position than  small  pica,  solid,  was  used  in  printing  any  of  such 
papers.  (Rule  5,  Ct.  App.)  A  party's  brief  or  points  maybe  so 
voluminous  as  to  render  the  expense  of  printing  the  same  too 
burdensome  to  be  allowed  as  a  disbursement.  {Corbitt  v.  De- 
Comeau,  13  Jones  &  Sp.  587.) 

Clerk's  fees,  etc. — The  expense  of  procuring  a  certified 
copy  of  the  return,  of  its  transmission  to  the  appellate  court,  and 
of  filing  it  with  the  clerk  of  that  court,  is  a  necessary  disburse- 
ment. The  Code  now  provides  that  where  on  an  appeal  from  a 
judgment  or  order  a  party  shall  present  to  the  clerk  a  printed 
copy  of  the  judgment-roll  or  order  appealed  from  it  shall  be  the 
duty  of  the  clerk,  as  required,  to  compare  and  certify  the  same 
for  which  service  he  shall  be  entitled  to  be  paid  at  the  rate  of  one 
cent  per  folio.  The  attorneys  for  all  the  parties  interested,  other 
than  parties  in  default,  or  against  whom  a  judgment  or  final  order 
has  been  taken,  and  is  not  appealed  from,  may  stipulate  in  writ- 


510  New  Trials  and  Appeals. 


Clerk's  fees,  etc. 


ing  that  a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is 
required,  and  in  that  case  the  clerk  is  not  required  to  certify  the 
papers  and  is  not  entitled  to  any  fee  therefor.  In  the  absence  of 
printed  copies  of  the  judgment-roll  or  order,  or  of  the  stipulation 
above  mentioned,  the  clerk  is  entitled  to  five  cents  per  folio  for  a 
certified  copy  of  an  order,  record  or  other  paper  entered  or  filed 
in  his  office.  (See  Code  of  Civil  Pro.  §  3301.)  He  is  also  entitled 
to  charge  the  expense  of  transmitting  the  paper  to  the  clerk  of 
the  appellate  court,  where  that  service  is  performed  by  him 
(Code  of  Civil  Pro,  §  3291),  and  to  the  fees  paid  by  him  for  hav- 
ing the  same  filed  by  such  clerk.  (Id.)  It  is  the  appellant's  duty 
to  see  that  the  return  is  transmitted  to  and  filed  with  the  clerk  of 
the  appellate  court ;  and  if  he  fails  to  perform  this  duty,  the 
respondent  may  cause  it  to  be  transmitted,  and  may  tax  the 
expense   thereof   as  a   disbursement  when   he   recovers    costs. 

(Id.   §   1315.) 

If  the  appeal  is  taken  to  the  Court  of  Appeals,  the  clerk  of 
that  court  is  entitled  to  a  fee  of  fifty  cents  for  filing  the  notice  of 
appeal  and  all  the  papers  transmitted  therewith.  (Id.  §  3300.) 
For  engrossing  a  remittitur  he  is  entitled  to  two  cents  for  each 
folio.     (Id.) 

In  addition  to  the  above  fees,  the  clerk  of  the  court  in  which 
the  judgment  is  entered  is  entitled  to  his  fees  for  entering  judg- 
ment and  for  all  necessary  transcripts  thereof. 


SECTION  VII. 

Taxation  of  Costs. 

By  whom  costs  are  to  be  taxed.— The  Code  provides  that 
costs  must  be  taxed  by  the  clerk  upon  the  application  of  the  party 
entitled  thereto,  except  that  the  court  may  direct  that  interlocu- 
tory costs,  or  costs  in  a  special  proceeding,  be  taxed  by  a  judge. 
The  clerk  must  insert  in  the  judgment  or  final  order  the  amount 
of  the  costs  as  taxed.  In  a  case  where  the  costs  are  in  the  discre- 
tion of  the  court,  the  report  or  decision,  or  the  direction  of  the 
court  for  final  judgment,  upon  a  default,  or  after  a  jury  trial, 
must  specify  which  party  or  parties  are  entitled  to  costs,  but  the 
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amount  of  the  costs  must  be  ascertained  by  taxation.     (Code  at 
Civil  Pro.  §  3262.) 

Under   this   section  all  costs  are  to  be  taxed  by  the  clerks 
unless   the   court   directs   that  interlocutory  costs,  or  costs  in  a 
I  special  proceeding,  be  taxed  by  a  judge.     (See  Margulies  v.  Dam- 
rosch,  23  Misc.  jy) 

Notice  of  taxation  or  retaxation.— Costs  may  be  taxed 
upon   notice  to   the   attorney  for  each   adverse  party  who  has- 

i  appeared   and   is   interested   in   reducing  the   amount    thereof.. 

1  Notice  of  taxation  must  be  served  not  less  than  five  days  before 
the  taxation,  unless  the  attorneys  serving  and  served  with  the 
notice  all  reside,  or  have  their  offices  in  the  city  or  town  where 

'  the  costs  are  to  be  taxed,  in  which  case  a  notice  of  two  days  is 
sufficient.  A  copy  of  the  bill  of  costs,  specifying  the  items,  with 
the  disbursements  stated  in  detail,  must  be  served  with  the  notice 
of  taxation.  (Code  of  Civil  Pro.  §  3263.)  It  is  the  general,  if  not 
the  universal  practice,  to  serve  the  affidavit  as  to  disbursements,, 

I  etc.,  required  by  section  3267  of  the  Code  with  the  notice  of  tax- 

I  ation.     {Crosley  v.  Cobb,  37  Hun,  271.) 

Costs  may  also  be  taxed  without  notice.  But  where  they  are 
so  taxed,  notice  of  retaxation  thereof  must  immediately  afterwards 
be  given,  as  prescribed  in  the  last  section,  by  the  party  at  whose 
instance  they  were  taxed  ;  in  default  whereof,  the  court  must,, 
upon  the  application  of  a  party  entitled  to  notice,  direct  a  re-taxa- 
tion, with  costs  of  the  motion,  to  be  paid  by  the  party  in  default. 
The  court  may,  in  its  discretion,  upon  the  application  of  3  party 
interested,  direct  a  re-taxation  of  costs  at  any  time.  Any  sum 
deducted  upon  a  re-taxation  must  be  credited  upon  the  execution 
or  other  mandate  issued  to  enforce  the  judgment.  \^Code  of  Civil 
Pro.  §  3264.) 

Double  the  time  above  specified  must  be  given  when  service 
of  the  notice  of  taxation  or  of  re-taxation  is  by  mail.    (Id.  §  798.) 

Proceedings  on  Taxation.— At  the  time  fixed  in  the  notice,^ 
the  attorneys  for  the  several  parties  should  appear  before  the 
taxing  officer  and  proceed  to  tax  the  costs.  Tlie  party  serving 
the  notice  of  taxation  should  present  to  the  clerk  the  origi;ial 
bill  of  costs  and   disbursements,  with   the   proper   affidavits  in 
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support  of  each  item  of  disbursement.  (See  Code  of  Civil  Pro. 
§3267;  Rule  5,  Ct.  App.)  The  party  opposing  the  taxation 
should  file  with  the  clerk  specific  objections  to  the  allowance  of 
any  and  all  items  which  he  deems  the  taxing  party  not  entitled 
to  include  in  his  bill  of  costs  (See  Wheeler  v.  Ruckman,  5  Rob. 
702,  708);  and,  in  case  the  right  to  include  such  items  depends 
upon  a  question  of  fact,  should  file  affidavits  in  support  of  his 
objections.  {Cornly  v.  Mayor  of  New  York,  i  Civ.  Pro.  R.  306  ; 
Logan  V,  Thomas,  11  How.  160.)  In  other  words,  the  parties 
should  put  themselves  in  position  to  review  the  taxation  upon 
the  evidence  before  the  taxing  officer.     (Id.) 

The  clerk  should  decide  the  questions  of  facts  raised  by  the 
conflicting  affidavits  and  allow  or  disallow  the  items  objected  to 
in  accordance  with  the  facts  and  the  law.  (See  Crosley  v.  Cobb, 
37  Hun,  271.) 

If  no  one  appears  to  oppose  the  taxation  at  the  time  and 
place  specified  in  the  notice,  formal  proof  of  the  time  and  man- 
ner of  the  service  of  the  notice  should  be  filed  with  the  clerk. 
(See  Van  Wyck  v.  Reid,  10  How.  366.)  Whether  the  taxation  is 
opposed  or  not,  it  is  the  duty  of  the  taxing  officer  to  examine 
the  bill  presented  to  him  for  taxation;  to  satisfy  himself  that  all  the 
items  allowed  by  him  are  correct  and  legal ;  and  to  strike  out  all 
charges  for  fees,  other  than  prospective  charges  expressly  allowed 
by  law,  where  it  does  not  appear  that  the  services  for  which  they 
are  charged  were  necessarily  performed.  (Code  of  Civil  Pro. 
§  3266.  See  Crosley  v.  Cobb,  37  Hun,  271  ;  Beldingv.  Conklin,  4 
How.  196  ;  Stimson  v.  Huggins,  y  How.  86  ;  16  Barb.  658;  Rogers 
V.  Rogers,  2  Paige,  458;  Brown  v.  Windmuller,  14  Abb.  N.  S.  359; 
4  Jones  &  Sp.  75.)  The  clerk  should  refuse  to  tax  costs  unless 
strictly  in  accordance  with  the  Code.  It  is  his  only  guide.  (New- 
mon  v.  Greiff,  3  Civ.  Pro.  R.  362.)  No  greater  amount  of  costs 
than  is  allowed  by  law  can  be  taxed  by  the  agreement  of  the 
SittornQys  (jO'Keefev.  Shipherd,  23  Hun,  171);  and  any  item  of 
disbursement  which  the  law  does  not  recognize  as  a  proper ' 
charge,  should  not  be  taxed  under  any  agreement  between  the 
attorneys  and  the  person  performing  the  service.  (See  McKeon 
V.  Horsfall,  88  N.  Y.  429.) 

A  charge  for  the  attendance  of  a  witness  cannot  be  allowed 
without   an   affidavit  stating  the  number  of  days  of  his  actual 
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attendance,  and  if  travel  fees  are  charged,  the  distance  for  which 
they  are  allowed.  A  charge  for  a  copy  of  a  document  or  paper 
cannot  be  allowed  without  an  affidavit  stating  that  it  was  actually 
and  necessarily  used,  or  was  necessarily  obtained  for  use.  (Code 
of  Civil  Pro.  §  3267;  Adams  v.  Ward,  60  How.  288.)  An  item 
of  disbursement  in  a  bill  of  costs  cannot  be  allowed  in  any  case 
unless  it  is  verified  by  affidavit,  and  appears  to  have  been  neces- 
sarily incurred,  and  to  be  reasonable  in  amount.  (Code  of  Civil 
Pro.  §  3267.) 

Review  of  taxation. — A  taxation  or  a  re-taxation  may  be 
reviewed  by  the  court  upon  a  motion  for  a  new  taxation.  The 
order  made  upon  such  a  motion  may  allow  or  disallow  any  item, 
objected  to  before  the  taxing  officer,  in  which  case  it  has  the 
effect  of  a  new  taxation  ;  or  it  may  direct  a  new  taxation  before 
the  proper  officer,  specifying  the  grounds  or  the  proof  upon  which 
the  item  may  be  allowed  or  disallowed  by  him.  (Code  of  Civil 
Pro.  §  3265  ;  Comly  v.  Mayor  of  New  York,  i  Civ.  Pro.  R.  306.) 
When  the  objection  presents  a  question  of  law,  the  Special  Term 
should  allow  or  disallow  the  item  instead  of  ordering  a  new  tax- 
ation before  the  clerk.  When  the  objection  presents  a  question 
of  fact,  the  Special  Term  may  determine  it,  and  allow  or  disallow 
the  item,  or  it  may  direct  a  new  taxation  before  the  clerk,  speci- 
fying the  grounds  or  the  proof  upon  which  the  item  may  be 
allowed  or  disallowed.  Upon  a  new  taxation  before  the  clerk, 
both  parties  present  their  evidence,  either  in  the  form  of  the 
original  or  of  new  affidavits,  and  thus  retry  the  question  of  fact. 
{Crosley  v.  Cobb,  37  Hun,  271.) 


SECTION  vni. 

Collection  of  Costs  on  Appeal  from  Orders. 

The  costs  to  which  a  party  may  be  entitled  on  an  appeal 
from  a  judgment  will  be  included  in  the  final  judgment  entered 
and  the  collection  thereof  will  be  enforced  by  the  ordinary  reme- 
dies for  the  enforcement  of  judgments.  So  the  costs  of  appeals 
from  intermediate  orders  may  be  included  in  the  final  judgment 
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in  many  and  in  fact  most  cases.  But  occasions  may  arise  where 
the  costs  on  appeal  from  orders  are  incurred  after  the  entry  of 
final  judgment,  as,  for  example,  the  costs  on  appeal  from  an  ordei 
denying  a  motion  for  a  new  trial  made  under  section  1005  of  the 
Code,  or  the  costs  on  appeal  from  an  order  denying  a  motion 
to  vacate  a  judgment  for  irregularity,  and  the  like.  No  judgment 
can  regularly  be  entered  for  costs  of  this  character.  In  the  con- 
templation of  the  Code  an  appeal  from  an  order  denying  a  mo- 
tion is  but  a  continuation  of  the  motion,  and  the  costs  incurred 
in  the  continuation  of  the  motion  are  the  costs  of  the  motion 
within  the  meaning  of  section  779  of  the  Code,  and  are  to  be 
collected  as  other  motion  costs  are  collected.  {Mclntyre  v.  Ger- 
man Savings  Bank,  59  Hun,  536;  Quinn  v.  Waiter,  18  Civ.  Pro. 
Rep.  122  ;  In  re  Mary  Brasier,  2  How.  N.  S.  154 ;  Phipps  v.  Car- 
man, 26  Hun,  518;  Brown  v.  Leigh,  50  N.  Y.  427;  Wilkin  v. 
Raplee,  52  Y.  N.  248.     But  see  Eisenlord  v.  Clum,  52  Hun,  461. 

The  proper  practice  in  cases  of  this  nature  is  to  enter  the 
ovder  directing  the  payment  of  costs  and  serve  a  certified  copy 
on  the  adverse  party.  If  the  costs  are  not  paid  within  the  time 
fixed  for  that  purpose  by  the  order,  or,  if  no  time  is  fixed,  within 
ten  days  after  service  of  a  copy  of  the  order,  an  execution  should 
be  issued  against  the  personal  property  of  the  party  required  to 
pay  the  same  in  the  same  form,  as  nearly  as  may  be,  as  an  ex- 
ecution upon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property.    (Code  of  Civil  Pro.  §  779.) 


CHAPTER    XX. 

SECURITY    FOR    COSTS. 

SECTION  I. 

When  the  Defendant  may  Require  Security  for  Costs. 

Code  provisions. — "  The  defendant,  in  an  action  brought 
in  a  court  of  record,  may  require  security  for  costs  to  be  given, 
as  prescribed  in  this  title,  where  the  plaintifl  wais,  when  the  action 
was  commenced,  either 

1.  A  person  residing  within  the  State;  or  if  the  action  is 
brought  in  a  County  Court,  or  in  the  City  Court  of  the  City  of  New 
York,  the  City  Court  of  Yonkers,  or  the  Justices'  Court  of  the 
City  of  Albany,  residing  without  the  city  or  county,  as  the  case 
may  be,  wherein  the  court  is  located;  or 

2.  A  foreign  corporation  ;  or  , 

3.  A  person  imprisoned  under  execution  for  crime;  or 

4.  The  official  assignee  of  a  person  so  imprisoned;  the 
official  assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in 
bankruptcy;  where  the  action  is  brought  upon  a  cause  of  action, 
arising  before  the  assignment,  the  appointment  of  the  trustee,  or 
the  adjudication  in  bankruptcy,  or 

5.  An  infant,  whose  guardian  ad  litem  has  not  given  such 
security,  except  as  otherwise  provided  in  section  four  hundred  and 
fifty-nine  and  four  hundred  and  sixty-nine  of  this  act."  (Code  of 
Civil  Pro.   §  3268.) 

"  The  defendant,  in  a  like  action,  may  require  security  for 
costs  to  be  given,  where,  after  the  commencement  of  the  action, 
the  plaintiff  either 

I.  Ceases  to  be  a  resident  of  the  State;  or,  where  the  action 
is  brought  in  either  of  the  local  courts  specified  in  subdivision 
first  of  the  last  section,  ceases  to  be  a  resident  of  the  city  or 
county,  as  the  case  may  be,  wherein  the  court  is  located;  or 

615 
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2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts, 
or  exonerated  from  imprisonment,  pursuant  to  a  law  of  the  state, 
or  of  the  United  States;  or 

3.  Is  sentenced  to  the  state  prison,  for  a  term  less  than  for 
life."  (Code  of  Civil  Pro.  §  3269) 

"  In  a  case  specifisd  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  security 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  of  all  the 
plaintiffs."     (Code  of  Civil  Pro.  §  3270.) 

"  In  an  action  brought  by  or  against  an  executor  or  adminis- 
trator, in  his  representative  capacity,  or  the  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute  to  sue,  or  to  be 
sued;  or  by  an  official  assignee,  the  assignee  of  a  receiver,  or  the 
committee  of  a  person  judicially  declared  to  be  incompetent  to 
manage  his  affairs,  the  court  may  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs."     (Code  of  Civil  Pro.  §  3271.) 

The  right  to  require  such  security  is  purely  a  creation  of  the 
statute,  and  authority  must  be  found  in  the  statute  or  it  does  not 
exist.     {Republic  of  Honduras  v.  Soto,  112  N.  Y.  310.) 

Where  the  plaintiff  is  a  non-resident. — Where  an  action  is 
brought  in  a  court  of  record  by  a  non-resident  plaintiff,  the  right 
of  the  defendant  to  require  security  for  costs  to  be  given  is 
absolute,  unless  the  right  has  been  lost  by  laches.  [Wicker  v. 
Village  of  Elmira  Heights,  42  App.  Div.  426;  Willson  v.  Eveline, 
39  App.  Div.  129;  Churchman  v.  Merritt,  50  Hun,  270;  Wood  v. 
Blodgett,  49  Hun,  64;  Healy  v.  Twenty-third  St.  Ry.  Co.,  1  Civ. 
Pro.  R.  15;  Buckley  V.  Gutta  Percha  Co.,  3  Id.  428;  Hand  v.  Shaw, 
13  Misc.  143;  Sims  V.  Bonner,  42  St.  Rep.  10.) 

A  foreign  independent  government,  recognized  as  such  by 
the  United  States,  is  a  "person"  within  the  meaning  of  section 
3268  of  the  Code  giving  to  the  defendant  a  right  to  require 
security  for  costs  where  the  plaintiff  was,  when  the  action 
was  commenced,  "a  person  residing  without  the  state."  {Republic 
of  Honduras  v.  Soto,  112  N.  Y.  310.)  The  word  "person"  is  used 
in  the  statute  in  its  enlarged  sense,  and  comprises  all  legal 
entities,  except  foreign  corporations,  which  are  authorized  to 
bring  -■'.ctions  in  this  state,  and  in  that  sense,  embraces  moral  per- 
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sons  having   legal  rights,  capable,  of  entering  into  contracts  and 
incurring  obligations,  as  well  as  natural  persons.     (Id.) 

A  non-resident  executor,  appointed  within  this  state,  cannot 
by  reason  of  such  non-residence  be  required  to  furnish  security 
for  costs.     {McDougalv.  Gray,  15  Civ.  Pro.  R.  237.) 

Before  a  plaintifT  can  be  made  to  give  security  for  costs  as  a 
non-resident,  it  must  appear  either  that  he  was  at  the  commence- 
ment of  the  action  a  person  residing  out  of  the  state,  or,  that 
after  the  commencement  of  the  action  he  ceased  to  be  a  resident 
of  the  state.     {Fitzsimmons  v.  Curley,  6  Civ.  Pro.  R.  156.) 

The  Code  provides  that  the  defendant  in  an  action  brought 
in  a  County  Court,  or  in  the  City  Court  of  the  City  of  New  York, 
the  City  Court  of  Yonkers,  or  the  Justices'  Court  of  the  City  of 
Albany,  may  require  security  for  costs  to  be  given  where  the 
plaintiff  at  the  time  of  the  commencement  of  the  action  was 
residing  without  the  city  or  county,  as  the  case  may  be,  wherein 
the  court  is  located  (Code  of  Civil  Pro.  §  3268),  or  where  the 
plaintiff  after  the  commencement  of  the  action  has  ceased  to  be 
a  resident  of  such  city  or  county.     (Id.  §  3269.) 

But  a  plaintiff  in  an  action  brought  in  the  City  Court  of 
New  York,  who  has  an  office  for  the  regular  transaction  of  busi- 
ness in  person  within  the  city  of  New  York,  is  deemed  a  resident 
of  the  city  within  the  meaning  of  the~sections  last  above  cited. 
(Id.  §  3160.)  Such  plaintiff  cannot  be  required  to  furnish  se- 
curity for  costs  although  he  is  a  non-resident  of  the  State  of 
New  York.  {Wyckoff  v.  Devlin,  2  How.  Pr.  N.  S.  333;  8  Civ. 
Pro.  R.  138;  Beeke  V.  Parker,  16  Civ.  Pro.  R.  320)  To  entitle 
the  defendant  to  require  a  non-resident  plaintiff  in  an  action 
in  the  City  Court  of  New  York  to  furnish  security  for  costs, 
it  must  be  made  to  affirmatively  appear  that  the  plaintiff 
has  no  office  or  place  for  the  regular  transaction  of  business  in 
the  city  of  New  York.  {Stephenson  v.  Hansom,  4  Civ.  Pro.  R. 
104.)  Whether  under  section  3160  of  the  Code  a  foreign  cor- 
poration having  an  office  for  the  regular  transaction  of  business 
in  the  city  of  New  York  is  to  be  deemed  a  resident  of  that  city 
seems  to  be  unsettled.  (See  Local  Publishing  Co.  v.  Post,  Daily 
Reg.,  April  i6th,  1884;  F.  A.  Kennedy  Co.  v.  McCormack,  15  Civ. 
Pro.  R.  239.) 

A  domestic  corporation  is  a  person  within  the  meaning  of 
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section  3268  of  the  Code  and  when  suing  in  the  County  Court  of 
a  county  in  which  it  has  no  residence  may  be  required  to  give 
security  for  costs.  {Sherin  Special  Agency  v.  Seaman,  49  App. 
Div.  33.) 

An  administrator  residing  in  the  county  of  Queens  but  ap- 
pointed by  the  Surrogate's  Court  of  New  York,  and  suing  in  that 
court  for  a  deposit  in  New  York  city,  may  be  required  to  give 
security  for  costs  as  a  non-resident.  {Podmore  v.  Seaman's  Bank 
for  Savings,  28  Misc.  488.) 

A  person  may  be  a  non-resident  within  section  3269  of  the 
Code  although  he  retains  his  domicile  in  this  State.  {Flaherty 
v.  Cary,  25  App.  Div.  195.)  And  a  person  ■  living  and  engaged 
in  business  in  another  state,  who  has  stated  an  intention  not  to 
return  to  this  state,  may  be  treated  as  a  non-resident  notwith- 
standing the  fact  that  at  the  time  of  departure  from  this  state 
such  person  intended  and  declared  that  -  the  absence  from  the 
state  was  to  be  only  temporary,  {Levy  v.  Meirowitz,  16  Misc. 
284.) 

Where  there  are  two  or  more  plaintiffs  the  defendant  cannot 
require  security  for  costs  to  be  given  upon  the  ground  of  non- 
residence  unless  he  is  entitled  to  require  it  of  all  the  plaintiffs. 
(Code  of  Civil  Pro.  §  3370.)  And  where  an  action  has  been 
brought  by  a  non-resident-  who  could  be  required  to  furnish 
security  for  costs,  the  addition  of  two  resident  plaintiffs  by 
order  of  the  court  will  defeat  the  right  to  require  security  upon 
the  ground  of  non-residence.   {Sims  v.  Bonner,  42  St.  Rep.  10.) 

Assignees. — The  defendant  in  an  action  brought  in  a  court 
of  record  may  require  Security  for  costs  where  the  plaintiff  was 
when  the  action  was  commenced  the  official  assignee  of  a  person 
imprisoned  under  execution  for  a  crime;  the  official  assignee  or 
official  trustee  of  a  debtor;  or  an  assignee  in  bankruptcy;  where  the 
action  is  brought  upon  a  cause  of  action  arising  before  the  assign- 
ment, the  appointment  of  the  trustee,  or  the  adjudication  in 
bankruptcy.     (Code  of  Civil  Pro.  §  ,3268.) 

The  assignee  to  whom  this  section  applies  is  one  to  whom 
the  assignment  is  made  by  the  order  of  the  court,  and  a  general 
assignee  for  the  benefit  of  creditors  is  not  an  official  assignee 
within  the  meaning  of  the  section.    (Lintner  v.  Long  Island  Mut. 
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Fire  Ins.  Co.,  22  Misc.  305.  But  see  Bennett  v.  Goble,  43  Hun, 
354)     Security  for  costs   cannot  be  required  as  of  right  from  a 

I  trustee  in  bankruptcy  suing  on  a  claim  arising  from  a  transfer 
made  by  the  bankrupt  within  four  months  of  the  adjudication  in 

I  bankruptcy,  since  the  cause  of  action  became  complete  only  upon 

'  the  adjudication,  and  the  section  cited  does  not  apply.  {Frank 
V.  Musliner,  29  Misc.  237.) 

Where  the  official  assignee  of  a  debtor  sues  upon  a  cause  of 
action  arising   "  before  the  assignment,"  he  may  be  required  by 

,  the  defendant  as  of  right  to  give  security  for  costs  under  section 
3268  of  the  Code;  but  where  the  cause  of  action  comes  to  the 
assignee  "subsequent"  to  the  assignment,  it  is  discretionary  with 
the  court  whether  it  will  require  the  plaintiff  to  give  security  or 
not  under  the  provisions  of  section  3271.  {Welch  v.  Gaffney,  i 
How.  N.  S.  146.)  This  discretion  should  not  be  exercised  against 
an  assignee  unless  there  are  reasonable  grounds  therefor.  {Bennett 
v.  Goble,  43  Hun,  354.) 

Infant  plaintiffs. — The  defendant  in  an  action  brought  in  a 
court  of  record  may  require  security  for  costs  to  be  given  where 
,  the  plaintiff  was  when  the  action  was  commenced  an  infant 
whose  guardian  ad  litem  has  not  given  such  security,  except  as 
otherwise  provided  in  sections  459  and  469  of  the  Code.  (Code 
of  Civil  Pro.  §  3268.) 

Section  469  provides  that  before  a  summons  is  issued  in  the 
name  of  an  infant  plaintifl',  a  competent  and  responsible  person 
must  be  appointed  to  appear  as  his  guardian  for  the  purpose  of 
the  action,  who  shall  be  responsible  for  the  costs  thereof,  except 
where  such  infant  prosecutes  as  a  poor  person  as  provided  for 
under  section  459,  in  which  case  security  for  costs  shall  not  be 
required.  Under  these  provisions  an  infant  may  be  permitted  to 
prosecute  as  a  poor  person  notwithstanding  section  3268  of  the 
Code.  (See  Irving  y.  Garrity,  4  Civ.  Pro.  R.  105;  Hotalingw. 
McKenzie,  7  Id.  320;  Hays  v.  Knickerbocker  Ice  Co.,  20  Week. 
Dig.  61;  Nichols  v.  Cammann,  2  Civ.  Pro.  R,  375.) 

Where  it  does  not  appear  that  the  guardian  ad  litem  has 
filed  security  for  costs  or  that  the  plaintiff  has  obtained  leave  to 
sue  as  a  poor  person,  security  for  costs  will  be  required  on  motion. 
{^Murphy  v.  Manhattan  Brass  Co.,  44  St.  Rep.  834.)     The  order 
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requiring  such  security  may  be  obtained  upon  an  ex  parte  applica- 
tion as  the  statute  is  mandatory  and  the  granting  of  the  order  is 
not  discretionary.  (Kamermann  v.  Eisner  &  Mendelson  Co.,  23 
Misc.  330.)  Where  the  defendant  moves  promptly  he  is 
entitled  to  the  order  as  a  matter  of  right ;  but  where  he  neglects 
so  to  move  the  granting  or  withholding  of  the  order  rests  in  the 
discretion  of  the  court.     {Robertson  v.  Barnum,  29  Hun,  657.) 

Executors,  administrators,  trustees,  etc. — In  an  action 
brought  by  or  against  an  executor  or  administrator  in  his  repre- 
sentative capacity,  or  the  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute  to  sue,  or  to  be  sued;  or  by  an 
official  assignee,  the  assignee  of  a  receiver,  or  the  committee  of  a 
person  judicially  declared  to  be  incompetent  to  manage  his 
-affairs,  the  court  may,  in  its  dis'crelion,  require  the  plaintiff  to 
give  security  for  costs.      (Code  of  Civil  Pro.  §  3271.) 

This  section  differs  materially  from  the  sections  previously 
considered  in  this,  that  under  the  preceding  sections  the  order 
may  be  required  as  of  right,  while  under  the  section  last  cited  the 
granting  or  withholding  of  the  order  is  in  the  discretion  of  the 
court. 

An  administrator  appointed  in  this  State,  who  happens  in- 
dividually to  be  a  non-resident,  is  not  absolutely  required  to  give 
security  for  costs  under  section  3268  of  the  Code  of  Civil  Pro- 
cedure. {Hall  V.  Waterbury,  5  Abb.  N.  C.  356;  McDougal  \. 
Gray,  15  Civ.  Pro.  R.  237 ;  Flynn  v.  Finney,  N.  Y.  L.  J.  Aug.  8, 
1899  ;  Crowellv.  Bills,  24  Misc.  411  ;  Pursley  v.  Rodgers,  44  App. 
Div.  139)  The  administrator  thus  appointed  by  our  courts  is 
not,  as  such,  "  a  person  residing  without  the  State,"  within  the 
meaning  of  the  section.  But  under  section  3271,  the  court  is 
authorized  in  its  discretion  to  require  the  administrator  suing 
in  a  representative  capacity  to  give  security  for  costs.  Under 
this  section  the  court  has  power  to  require  security  for  costs 
from  one  bringing  suit  in  his  representative  capacity,  without 
evidence  of  mismanagement  or  bad  faith,  and  aside  from  the 
ultimate  question  of  his  personal  liability  for  costs  under  section 
3246  of  the  Code.  {Tolman  v.  Syracuse,  B.  &  N.  Y.  R.  R.  Co., 
92  N.  Y.  353  ;  Pursley  v.  Rodgers,  44  App.  Div.  139)  The  ques- 
tion is  not  one  of  power  but  of  discretion.     Where  a  non-resi- 


When  Defendant  may  Require  Security  for  Costs.       521 
Executors,  administrators,  trustees,  etc. 

dent,  appointed  administrator  by  the  courts  of  this  State,  brings 
an  action  in  the  Supreme  Court  in  his  representative  capacity 
for  the  benefit  of  the  next  of  kin  of  his  decedent,  who  are  also 
non-residents,  the  court  in  the  exercise  of  its  discretion,  should 
require  the  plaintiff  to  give  security  for  costs,  where  it  appears 
that  the  intestate  left  no  property,  and  that  the  letters  of  admin- 
istration have  been  issued  solely  to  enable  the  administrator  to 
bring  the  action  for  the  recovery  of  damages  for  the  death  of  the 
intestate  caused  by  the  alleged  negligence  of  the  defendant. 
{Pursley  v.  Rodgers,  44  App.  Div.  139.)  But  even  under  this 
state  of  facts  the  court  to  which  the  application  is  made  has  a 
discretion  to  exercise.  The  defendant  is  not  entitled  as  a  matter 
of  right  to  have  a  plaintiff,  suing  in  a  representative  capacity, 
file  security  for  costs  in  all  cases  where  he  is  personally  irrespon- 
sible, and  the  estate  has  no  appreciable  assets  except  the  cause 
of  action  which  he  seeks  to  prosecute.  A  construction,  which, 
without  any  consideration  of  the  merits  of  his  case,  excludes  a 
suitor  from  the  courts  of  justice  because  he  is  poor  and  without 
friends  to  become  his  security,  cannot  be  sustained.  {Ruther- 
ford v.  Town  of  Madrid,  Jj  Hun,  545.)  The  defendant  in  an 
action  brought  by  a  resident  ancillary  administrator  is  not  en- 
titled as  of  right  under  section  3268  of  the  Code  to  an  order 
requiring  the  plaintiff  to  give  security  for  costs.  The  plaintiff 
is  to  be  treated  as  an  administrator,  and  the  application  must 
be  granted  or  refused  in  the  discretion  of  the  Court.  {Fesen- 
den  V.  Blanchard,  48  Hun,  350.) 

The  provisions  of  section  3271  of  the  Code  authorizing  the 
defendant  to  require  security  for  costs  in  actions  brought  by 
an  executor  or  administrator  do  not  apply  to  an  action  brought 
by  the  decedent  in  his  lifetime  and  after  his  death  revived  by 
his  personal  representative.  (Sullivan  v.  Remington  Sewing  Ma- 
chine Co.,  27  Hun,  270;  Denehyv.  McCloud,  21  Misc.  541.)  The 
section  cited  does  not  take  away  the  broader  discretionary  power 
of  the  court  to  require  security  for  costs  upon  equitable  princi- 
ples as  a  condition  for  allowing  an  action  to  be  continued  against 
the  executor  or  administrator  of  a  deceased  defendant.  {Knock 
V.  Funke,  47  St.  Rep.  503.) 

In  an  action  brought  by  a  trustee,  receiver,  administrator,  or 
other  party,  the  plaintiff  will  not  be  compelled  to  file  security  for 


•^^2  New  Trials  and  Appeals. 


The  application  for  the  order. 


•Costs  merely  on  the  ground  of  insolvency,  or  that  he  has  no 
funds  in  his  hands.  It  is  necessary  in  such  cases  to  show  in  ad- 
dition to  the  fact  of  insolvency  that  the  action  is  brought  in  bad 
faith  or  heedlessly,  or  that  the  plaintiff  will  not  probably  suc- 
ceed, (^Hale  V.  Mason,  86  Hun,  499 ;  Ridgway  v.  Symonds,  14 
Misc.  78  ;  Podmore  v.  South  Brooklyn  Savings  Inst.  27  Misc. 
126;  Dunn  V.  American  Surety  Co.,  29  Civ.  Pro.  R.  59.) 
A  non-resident  administrator,  suing  as  an  administrator  appointed 
in  this  state,  in  good  faith,  and  with  a  reasonable  prospect  of 
success,  will  not  ordinarily  be  required  to  give  security  for 
costs.  {Dunn  v.  American  Surety  Co.,  29  Civ.  Pro.  R.  59,)  But  where 
the  fact  disclosed  upon  the  application  for  an  order  requiring  a 
receiver  to  give  security  for  costs,  shows  such  heedlessness  in 
bringing  and  prosecuting  the  action  as  to  amount  in  the  judg- 
ment of  the  court  to  bad  faith,  the  motion  will  be  granted. 
{Kimberly  v.  Goodrich,  22  How,  424.)  A  non-resident  receiver  of 
a  foreign  national  bank  having  no  assets  in  this  state,  whose  ap- 
pointment was  by  the  comptroller  of  the  currency  under  a  Fed- 
eral statute,  will  be  required  to  give  security  for  costs  under  sec- 
tion 3268  of  the  Code  when  suing  in  the  courts  of  this  state 
in  a  representative  capacity  not  defined  by  section  3271.  The 
right  of  the  defendant  to  the  order  is  absolute.  {Beckham  v, 
Hague,  44  App.  Div.  146.) 
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The  Application  for  the  Order. 

Where  a  defendant  seeks  security  for  costs  as  a  matter  of 
right,  he  is  authorized  to  proceed  ex  parte  and  to  apply  for  the 
order  to  the  court  or  to  a  judge  of  the  court.  When  he  invokes 
discretion  under  section  3271  of  the  Code,  he  must  apply  to  the 
court  and  necessarily  upon  notice.  {Pursley  v.  Rodgers,  44  App. 
Div.  139.  See  Schwartz  v.  Scott,  70  St.  Rep.  380;  Mitchell  v. 
Dick,  8  Misc.  98  ;  Swift  v.  Wheeler,  46  Hun,  580;  Churchman  v. 
Merritt,  50  Hun,  270.)  A  county  judge  has  no  authority  to 
grant  the  order  in  an  action  pending  in  the  Supreme  Court. 
[Longstreet  v.  Sawyer,  39  St.  Rep.  693.)     And   a   court   not  of 
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record  has  no  authority  to  make  an  order  requiring  a  non-resident 
to  give  security  for  costs.     (JLongrillv.  Dezc-nej;   27  St.  Rep.  51.) 

There  can  be  no  doubt  as  to  the  rule  that  the  defendant  maj- 
forfeit  his  right  to  require  security  for  costs  by  laches  in  applying 
for  the  order.  {Hale  \ .  Mjsoh,  86  Hun.  499  ;  Sims  \.  Bonner,  42 
St.  Rep.  10 ;  Fagan  v.  Stnr:^-^  19  Civ.  Pro.  R.  88.)  At  least,  an 
unexplained  delay  in  moving  for  the  order  will  render  a  right, 
that  was  before  absolute,  discretionary  with  the  court  or  judge. 
(Id.;  RcderfsoHv.  B.irnum.  29  Hun,  657.)  There  are  cases  hold- 
ing that  even  where  the  right  to  an  order  requiring  the  plaintiff 
to  give  security  for  costs  is  absolute  under  section  326S  of  the 
Code,  if  the  defendant  deL^3S  moving  for  the  order  until  after  he 
has  answered,  such  delay  is  laches  which  makes  the  granting  of 
the  application  a  matter  of  discretion  with  the  judge  to  whom  it 
is  made ;  and  also  forfeits  the  right  of  the  party  to  apply  ex  parte. 
Such  seems  to  be  the  rule  declared  and  enforced  in  the  first  and 
.second  departments.  (See  Henderson,  HuU  &■  Co.,  v.  McXally,  n 
App.  Div.  132;  Segal  V.  Cju.'Suv/A  22  App.  Div.  95  ;  Divyer  v, 
McLaughlin,  27  Misc.  S7;  Swi'/i  &  Brig^s  Brass  Works  v.  Kahi, 
iS  Misc.  597;  Schu\irtz\.  S.cU,  70  St.  Rep.  3S0)  But  in  the 
Third  Department  at  least,  this  rule  is  not  followed :  and  it  is 
there  held  that  a  defendant  does  not  waive  his  absolute  right  to 
securitj-  for  costs  by  delay  in  making  application  therefor  until 
after  he  has  answered,  or  render  it  improper  for  the  court  to  grant 
the  order  ex  parte.  (  JVicii-r  v.  FjI'/it^v  ofElmk-a  Heigftis,  42  App. 
Div.  426.) 

WTiere  the  trial  of  an  action  has  been  had,  resulting  in  a 
judgment  in  favor  of  the  defendant,  the  taking  of  an  appeal  from 
the  judgment  by  the  plaintiff  is  the  institution  of  a  new  proceed- 
ing which  will  entitle  the  defendant  to  compel  the  plaintiff  to  file 
security  for  the  costs  of  the  appeal  although  he  has  made  no  pre- 
vious attempt  to  exercise  such  right.  {TurelJ  V.  Erie  R.  R.  Co.. 
46  App.  Div.  296 ;  G:JbrJ  v.  R:j:':^.  4S  Hun,  12S.) 

Although  the  order  to  file  security  for  costs  pending  appeal 
is  a  court  order,  and  is  not  to  be  demanded  as  of  right,  but  is  to 
be  obtained,  if  at  a'l.  in  the  exercise  of  the  discretion  of  the 
court,  it  seems  that  the  order  ma\-  be  granted  ex  parte  and  still 
be  valid  as  a  matter  of  law.  {TJiirt/  A:r.  R.  R.  Cl\  v.  Klinier,  29 
Civ.  Pro.  R.  136.) 
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The  application  may  be  based  upon  affidavits  showing  the 
state  of  the  case,  and  whether  at  issue  or  otherwise,  and  the  facts 
which  under  the  statute  give  the  moving  party  the  right  to  the 
relief,  either  absolutely  or  in  the  discretion  of  the  court  or  judge. 
Where  the  right  to  the  order  is  not  absolute,  any  fact  calculated 
to  influence  the  court  in  the  proper  exercise  of  discretion  should 
be  stated.  If  the  motion  'has  not  been  made  promptly,  facts 
should  be  stated  excusing  the  delay. 


SECTION    III. 
The  Order. 

Where  security  for  costs  is  required  to  be  given,  the  court  in 
which  the  action  is  pending,  or  except  in  a  case  specified  in  sec- 
tion 3271,  a  judge  thereof,  upon  due  proof  by  affidavit  of  the 
facts,  must  make  an  order  requiring  the  plaintiff,  within  a  time 
specified,  either  to  pay  into  court  the  sum  of  two  hundred  and 
fifty  dollars,  to  be  applied  to  the  payment  of  the  costs,  if  any 
awarded  against  him,  or,  at  his  election,  to  file  with  the  clerk  an 
undertaking,  and  to  serve  a  written  notice  of  the  payment  or  of 
the  filing  upon  the  defendant's  attorney  ;  and  staying  all  other 
proceedings  on  the  part  of  the  plaintiff  except  to  review  or  vacate 
the  order,  until  the  payment  or  filing,  and  notice  thereof,  and 
also,  if  an  undertaking  is  given,  the  allowance  of  the  same.  (Code 
of  Civil  Pro.  §  3272.) 

Defendants  answering  separately  cannot  each  require  an 
undertaking  from  a  non-resident  plaintiff  to  secure  costs.  {Roth- 
schild V,   Wilson,  19  Civ.  Pro.  R.  76.) 


SECTION   IV. 

Proceedings  Subsequent  to  the  Order. 

The  undertaking.— The  undertaking  specified  in  section 
3272  of  the  Code  must  be  executed  to  the  defendant  by  one  or 
more  sureties,  and  must  be  to  the  effect  that  they  will  pay,  upon 
demand,  to  the  defendant,  all  costs  which  maybe  awarded  to  him 
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in  the  action,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  at  least  two  hundred  and  fifty  dollars.  (Code  of 
Ciyil  Pro.  §  3273.)  A  non-resident  plaintiff  need  not  join  in  the 
execution  of  the  undertaking.  {Ellensohn  v.  Haselbach,  17  Misc. 
92.) 

The  undertaking  must  be  filed  with  the  clerk  and  written 
notice  of  the  filing  must  be  served  upon  the  defendant's  attorney. 
(Code  of  Civil  Pro.  §  3272.) 

Exception  to  sureties  and  justification  — Within  ten  days 
after  service  of  the  notice  of  filing  the  undertaking,  the  defen- 
dant may  serve  upon  the  plaintiff's  attorney  a  notice  that  he  ex- 
cepts to  the  sureties  therein.  Within  ten  days  after  service  of 
such  notice,  the  plaintiff  must  serve  upon  the  defendant's  attor- 
ney a  notice  of  the  justification  of  the  same  or  new  sureties  before 
a  judge  of  the  court,  or  a  county  judge,  at  a  specified  time  and 
place  ;  the  time  to  be  not  less  than  five  nor  more  than  ten  days 
thereafter,  and  the  place  to  be  within  the  county  where  the  action 
is  triable.     (Code  of  Civil  Pro.  §  3274.) 

Section  580  of  the  Code  applies  to  the  justification  of  the 
sureties.  Where  the  judge  finds  the  sureties  sufficient,  he  must 
annex  the  written  examination,  if  any,  to  the  undertaking, 
indorse  his  allowance  thereon,  and  cause  them  to  be  filed  with  the 
clerk.  Where  the  defendant  fails  duly  to  except  to  the  sureties, 
the  undertaking  is  deemed  allowed,  and  must  be  indorsed  and 
filed  in  like  manner.     (Id.  §  3275.) 

Requiring  additional  undertaking  or  payment.— At  any 
time  after  the  allowance  of  an  undertaking  given  pursuant  to  an 
order  made  as  prescribed  in  section  3272  of  the  Code,  or  section 
3278  of  that  act,  or  after  notice  of  the  payment  into  court 
made  pursuant  to  such  an  order,  the  court,  or  a  judge  thereof, 
upon  satisfactory  proof  by  affidavit,  that  the  sum  specified  in  the 
undertaking,  or  the  amount  of  such  payment  is  insufficient ;  or 
that  one  or  more  of  the  sureties  have  died,  or  become  insolvent, 
or  that  his  or  their  circumstances  have  become  so  precarious 
that  there  is  reason  to  apprehend  that  the  undertaking  is  insuffi- 
cient for  the  security  of  the  defendant ;  must  make  an  order  re- 
quiring the  plaintiff  to  give  an  additional  undertaking  or  make 
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an  additional  payment  into  court.  Sections  3272  to  3275  of  the 
Code  apply  to  such  an  order  and  to  the  undertaking  given  or 
payment  made  pursuant  thereto.     (Code  of  Civil  Pro,  §  3276.) 

Penalty  for  disobedience  to  order. — Where  the  plaintiff 
fails  to  comply  with  an  order  made  as  above  prescribed,  or  to 
procure  the  allowance  of  an  undertaking  given  pursuant  to 
such  order,  the  defendant  is  entitled  to  judgment  dismissing  the 
complaint  and  in  his  favor  for  costs.  The  defendant  may  apply 
therefor  as  upon  a  motion.  (Code  of  Civil  Pro.  §  3277.)  The 
court  has  power  to  allow  the  plaintiff  to  file  security  for  costs 
after  the  time  fixed  by  the  order  has  expired  upon  such  terms 
as  are  just  and  equitable.     {Cornuel  v.  Heinze,  51  St.  Rep.  461.) 

Deposit  in  lieu  of  undertaking. — The  plaintifif  has  his  elec- 
tion between  giving  the  undertaking  required  by  the  statute  and 
the  payment  into  court  of  the  sum  of  two  hundred  and  fifty 
dollars  to  be  applied  to  the  payment  of  costs,  if  any,  awarded 
against  him.  (Code  of  Civil  Pro.  §  3272.)  Where  a  deposit  of 
money  has  been  once  made  in  lieu  of  an  undertaking  the  court 
has  no  power  thereafter  to  require  an  undertaking  as  furthfer 
security.     {Republic  of  Honduras  v.  Soto,  112  N.  Y.  310.) 

Where  judgment  has  been  recovered  against  the  plaintiff 
after  giving  security  in  the  form  of  a  deposit,  the  sum  deposited 
may  be  applied  at  once  in  payment  of  costs  although  the  plain- 
tiff has  taken  an  appeal  if  no  stay  of  proceedings  has  been  ob- 
tained. {McCall  v.  Frith,  4  Civ.  Pro.  R.  102.)  If,  however,  the 
plaintiff  recovers  judgment  after  giving  such  security  the  court, 
will  not  make  an  order  directing  the  return  of  the  deposit  until 
after  the  expiration  of  the  defendant's  time  to  appeal.  {First 
Nat.  Bank  v.  Hall,  19  Misc.  278.) 

Money  deposited  by  a  surety  becomes  the  money  of  the 
plaintiff  and  may  properly  be  applied  in  payment  of  the  de- 
fendant's costs.  {Lyon  v.  Wilder,  16  St.  Rep.  875.)  But  the 
money  so  deposited  remains  the  money  of  the  surety  subject 
only  to  the  contingency  for  which  it  was  deposited.  It  can- 
not be,  reached  in  supplementary  proceedings  against  the 
plaintiff  instituted  upon  another  judgment.  {Fraser  v.  Ward,  13 
Daly,  431.)     So  where  an  action  has  been  brought  to  recover  a 
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penalty  in  the  name  of  the  overseer  of  the  poor  "  on  the  relation 
of "  certain  informers  named,  and  an  order  has  been  made  requir- 
ing the  informers  to  give  security  for  costs,  the  informers  are  not 
the  plaintiffs  in  the  action,  and  upon  judgment  being  rendered 
against  the  plaintiff,  the  money  deposited  as  security  by  them 
cannot  be  applied  to  the  payment  of  the  defendant's  costs. 
{Montgomery  v.  Odell,  73  Hun,  424.) 

Liability  of  the  plaintiff's  attorney. — Where  a  defendant  is 
entitled  to  require  security  for  costs,  as  prescribed  in  section  3268 
of  the  Code,  the  plaintiff's  attorney  is  liable  for  the  defendant's 
costs  to  an  amount  .not  exceeding  one  hundred  dollars  until 
security  is  given  as  prescribed  by  the  Code.  The  plaintiff's  at- 
torney may  relieve  himself  from  that  liability,  although  the 
defendant  has  not  required  security  for  costs,  by  filing  and  pro- 
curing the  allowance  of  an  undertaking  as  if  an  order  had  been 
made  as  prescribed  in  section  3272  of  the  Code.  (Code  of  Civil 
Pro.  §  3278.) 

Special  proceedings.— All  the  provisions  of  the  Code  relat- 
ing to  the  giving  of  security  for  costs  which  have  been  above 
noticed,  apply  to  a  special  proceeding  instituted  in  a  court  of 
record  in  like  manner  as  to  an  action ;  for  which  purpose  the 
prosecuting  party,  other  than  the  people,  or,  where  the  special 
proceeding  is  instituted  in  the  name  of  the  people,  upon  the  re- 
lation of  a  private  corporation  or  individual,  the  relator  is 
deemed  a  plaintiff  and  the  adverse  party  a  defendant.  (Code  of 
Civil  Pro.  §  3279.) 


CHAPTER  XXI. 

SUBMISSION    OF    A    CONTROVERSY    UPON 
FACTS    ADMITTED. 


SECTION  I. 
Code  Provisions. 

The  subject  of  submission  of  controversies  upon  facts 
admitted,  while  not  a  part  of  the  general  subject  of  appeals,  is 
here  inserted  for  the  reason  that  the  practice  prescribed  by  the 
Code  in  such  cases  conforms  more  closely  to  the  practice  on  ap- 
peal to  the  Appellate  Division  or  General  Term  than  to  that 
governing  the  trial  of  actions,  as  will  be  seen  by  the  following 
Code  provisions : 

'■  The  parties  to  a  question  in  difference,  which  mfght  be  the 
subject  of  an  action,  being  of  full  age,  may  agree  upon  a  case, 
containing  a  statement  of  the  facts  upon  which  the  controversy 
depends;  and  may  present  a  written  submission  thereof  to  a 
court  of  record,  which  would  have  jurisdiction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  accompanied 
with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that  the 
controversy  is  real;  and  that  the  submission  is  made  in  good 
•faith,  for  the  purpose  of  determining  the  rights  of  the  parties. 
The  submission  must  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed,  to  be  recorded  in  the  county  where  it  is 
filed."     (Code  of  Civil  Pro.  §  1279.) 

"  The  case,  submission;  and  affidavit,  must  be  filed  in  the 
office  of  the  clerk  of  the  court,  to  which  the  submission  is  made. 
If  the  submission  is  made  to  the  Supreme  Court,  they  must  be 
filed  in  the  office  of  the  county  clerk,  if  any,  specified  in  the  sub- 
mission ;  if  no  county  clerk  is  so  specified,  they  may  be  filed  in  the 
office   of  any  county  clerk.     The   filing  is  a  presentation  of  the 
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submission  ;  and  thenceforth  the  controversy  becomes  an  action ; 
and  each  provision  of  law,  relating  to  a  proceeding  in  an  action, 
applies  to  the  subsequent  proceedings  therein,  except  as  other- 
wise prescribed  in  the  next  section."     (Id.  §  1280.) 

"An  order  of  arrest,  an  injunction,  or  a  warrant  of  attach- 
ment, cannot  be  granted  in  such  an  action ;  the  costs  thereof  are 
always  in  the  discretion  of  the  court,  but  costs  cannot  be  taxed 
for  any  proceedings  before  notice  of  trial ;  the  action  must  be 
tried  by  the  court  upon  the  case  alone  ;  and  the  case,  submission, 
affidavit,  and  a  certified  copy  of  the  judgment,  and  of  any  order 
or  paper  necessarily  affecting  the  judgment,  constitute  the  judg- 
ment-roll. If  the  action  is  in  the  Supreme  Court  it  must  be  tried 
and  judgment  rendered  by  the  Appellate  Division  thereof,  and  if 
in  the  City  Court  of  the  city  of  New  York,  it  must  be  tried  and 
judgment  rendered  at  the  General  Term  thereof.  If  the  state- 
ment of  facts  contained  in  the  case  is  not  sufficient  to  enable  the 
court  to  render  judgment,  an  order  must  be  made  dismissing  the 
submission,  without  costs  to  either  party  ;  unless  the  court  per- 
mits the  parties,  or,  in  a  proper  case  their  representatives  to  file 
an  additional  statement,  which  it  may  do,  in  its  discretion,  with- 
out prejudice  to  the  original  statement."     (Id.  §  1381.) 


SECTION    II, 
Parties. 

The  parties  must  be  of  full  age,  and  where  it  appears  that 
the  rights  of  infants  are  involved,  the  proceedings  must  be  dis- 
missed. (^Fisher  v.  Stilson,  9  Abb.  33.)  An  infant  cannot  sub- 
mit a  controversy,  nor  can  his  guardian  do  so  in  his  behalf. 
{Lathers  v.  Fish,  4  Lans.  213.)  The  submission  should  be  made 
by  the  parties  in  interest,  and  their  names  should  be  given. 
{Dickinson  V.  Dickey,  76  N.  Y.  602.)  The  rights  of  one  not  a 
party  cannot  be  passed  upon  directly  or  foreclosed.  {Kennedy  v. 
Mayor,  79  N.  Y.  361 ;  Woodv.  Squires,  60  N.Y.  191 ;  Union  Nat. 
Bank  V.  Kupper,  63  N.  Y.  617.)  If  the  necessary  parties  are  not 
before  the  court  they  must  be  brought  in.     ( Wavle  v.  Tuttle,  1 1 
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Week.  Dig.  i86.)  And  this  cannot  be  done  unless  the  parties 
sought  to  be  brought  in  consent.  {Hobart  College  v.  Fitzhugh, 
27  N,  Y.  130,  134.) 


SECTION   III. 
What  Controversies  May  be  Submitted. 

A  submission  can  be  made  in  a  case  where  an  action  would 
He.  It  must  appear  that  there  was,  at  the  time  the  submission 
was  made,  a  controversy  or  question  of  difference  between  the 
parties  upon  the  point  presented  for  decision.  The  court  will  not 
decide  mere  abstract  questions.  (People  v.  Mutual  Endowment  & 
Accident  Association,  92  N.  Y.  622.)  And  if  a  question  has^  not 
yet  arisen  between  the  parties,  it  will  not  decide  what  their  rights 
will  be  when  the  question  does  arise.  {Hobart  College  v.  Fitzhugh, 
27  N.  Y.  130.)  The  Code  does  not  authorize  a  submission  for 
the  purpose  of  obtaining  the  opinion  of  the  Appellate  Division 
upon  a  mooted  question  of  law,  merely  because  the  answer 
thereto  would  or  might  be  a  guide  to  the  determination  of  a  law- 
suit between  the  parties  interested,  to  be  instituted  upon  other 
and  further  facts  than  those  stated.  The  Code  contemplates  the 
existence  and  presentation  of  a  state  of  facts  upon  which  the 
person  named  as  plaintifT  in  the  submission  could  bring  an  action 
at  law  or  in  equity  against  the  person  named  therein  as  defen- 
dant, and  which  of  themselves,  if  established  by  proof  in  such 
action,  would  entitle  the  person  named  as  plaintiff  to  some  sort 
of  judgment  against  his  adversary,  if  the  court  agreed  with  the 
plaintiff  as  to  the  law  applicable  to  the  facts.  {Clapp  v.  Guy,  31 
App.  Div.  535.) 

If  an  action  is  the  only  remedy,  the  controversy  cannot  be 
submitted.  Thus  a  question  between  two  claimants  to  a  public 
office  as  to  the  title  to  the  office,  cannot  be  submitted.  {City  of 
Buffalo  \.  Mackay,  15  Hun,  204.) 

A  pending  action  cannot  be  submitted,  and  where,  after  an 
action  is  commenced,  a  case  is  agreed  upon  and  submitted,  the 
action  must  be  deemed  abandoned,  or  at  least  suspended,  and  the 
j;ase  must  be  considered  and  determined  independent  of  it,  and  if 
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followed  by  a  jjidgment  the  action  is  discontinued.     {Van  Sickle 
V.  Van  Sickle,  8  How.  265.) 

Relief  by  injunction  cannot  be  granted  on  a  submission 
upon  agreed  facts.  {People  v.  Binghamton  Trust  Co.,/^ySX..  Rep. 
570;  Patterson  v.  Mut.  Life  Assn.,  33  St.  Rep.  703.)  If  that  is 
the  only  relief  to  which  the  plaintiff  would  be  entitled  on  the 
facts  apreed  upon  the  submission  should  be  dismissed.  {Cunard 
S.  S.  Co.  V.  Voorhis,  104  N.  Y.  525  ;  People  v.  Mut.  Endowment 
Assn.,  92  N.  Y.  622.)  The  same  result  will  follow  upon  a  motion 
to  dismiss  the  submission   and   set  aside  the  decision  where  one 

j  person  was  in  fact  counsel  for  both  sides.     ( Wood  v.  Nesbit,  47 

I  St.  Rep.  34.) 


SECTION  IV. 

Requisites  of  the  Submission. 

The  affidavit  with  which  the  case  is  to  be  accompanied  to 
the  effect  that  the  controversy  is  real,  and  that  the  submission 

I  is  made  in  good  faith,  etc.,  must  be  made  by  one  of  the  parties; 

I  and  the  affidavit  of    an    attorney    is    not    a    compliance    with 

'  the  statute,  when  there  is  a  natural  person,  a  party  to  the  proi 
ceeding,  by  whom   it  may  be  made.     (Bloomfield  v.  Ketcham,  95 

'  N.  Y.  657 ;  Town  of  Salamanca  v.  Cattaraugus  Co.,  81  Hun,  282.) 
The  case  submitted  must  present  questions  of  law  only,  and 
all  the  facts  upon  which  the  controversy  depends,  and  which  are 
necessary  to  give  ground  for  a  conclusion  of  law,  must  be  agreed 
upon  or  the  court  cannot  pronounce  judgment.  The  court  will 
not  decide  whether  or  not  a  sale  was  fraudulent  when  the  intent 
with  which  it  was  made  is  left  for  it  to  determine.  {Clark  v. 
Wise,  46  N.  Y.  612.)  The  court  is  confined  to  the  facts  agreed 
upon,  and  can  draw  no  inferences  or  in  any  way  depart  from  or 
go  beyond  the  statement  presented.  {Fearing  v.  Irwin,  55  N.  Y. 
486;  Beer  v.  Simpson,  47  St.  Rep.  219;  Crosby  v.  Thedford,  13 
Daly,  150.)  The  rule  of  pleading  facts  prescribed  by  section  532 
of  the  Code  of  Civil  Procedure  may  with  propriety  be  applied 
to  the  statement  of  facts  required  by  section  1279 ;  and  whatever 
is  a  sufficient  statement  of  the  facts  according  to  the  former  is  a 
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sufficient  statement  of  fact  according  to  the  latter.  There  is  no 
reason  for  greater  particularity  in  admitting  facts  for  the  submis- 
sion of  a  controversy  than  in  alleging  them  in  a  pleading.  (See 
Brawnell  V.  Town  of  Greenwich,  114  N.  Y.  518.) 

The  case  should  indicate  the  judgment  claimed  or  desired. 
{Williams  v.  City  of  Rochester,  2  Lans.  169.  See  Kennedy  v. 
Mayor,  79  N.  Y.  361,  362.)  But  the  court  is  not  bound  to  answer 
legal  interrogatories  propounded,  which  are  not  decisive  of  the 
proper  judgment  to  be  rendered  upon  the  facts  stated,  and  then 
fix  the  judgment  to  be  rendered  as  they  shall  be  answered.  The 
parties  are  to  state  the  facts,  and  the  court  is  to  render  judgment 
thereon.     {Woodv   Squires,  60  N.  Y.  191.) 

Only  questions  between  the  parties  to  the  submission  can  be 
considered.     {Union  Nat.  Bank  v.  Kupper,  63  N.  Y.  617.) 


SECTION     V. 
Hearing  and  Determination  of  the  Controversy. 

From  the  filing  of  the  submission  the  controversy  becomes 
an  action,  and  if  it  is  in  the  Supreme  Court,  it  must  be  tried 
and  judgment  rendered  by  the  Appellate  Division  thereof,  and 
if  it  is  in  the  City  Court  of  New  York,  by  the  General  Term 
Thereof. 

The  controversy  is  an  enumerated  motion  (Rule  38) ;  and 
may  be  noticed  for  the  first  day  of  the  term  by  either  party  on 
a  notice  of  eight  days.  The  plaintiff  must  serve  and  furnish  the 
necessary  papers  for  argument,  duly  printed  as  in  cases  of  appeal. 
(Rule  41.) 

Upon  the  hearing  the  court  will  give  such  judgment  as  the 
facts  require,  whether  the  relief  be  legal  or  equitable.  {Graves 
V.  Btinkerhoff,  4  Hun,  305.) 


CHAPTER  XXII. 

MOTION    FOR    A    NEW    TRIAL    ON    THE 

MINUTES. 

SECTION    I. 

When  a  Motion  for  a  New  Trial  on  the  Minutes  is 
THE  Proper  Remedy. 

Where  all  the  issues  in  an  action  pending  in  the  Supreme 
Court,  the  City  Court  of  New  York,  or  a  County  Court  have 
been  tried  by  a  jury,  any  party  dissatisfied  with  the  result  of  the 
trial  may  move  at  the  term  at  which  the  trial  was  had  upon  the 
minutes  of  the  presiding  judge,  for  an  order  setting  aside  the 
verdict  or  a  direction  dismissing  the  complaint  and  granting  a 
new  trial.  The  motion  mAy  be  based  upon  exceptions  taken 
upon  the  trial,  or  upon  the  ground  that  the  verdict  is  for  exces- 
sive or  insufficient  damages,  or  otherwise  contrary  to  the  evi- 
dence or  contrary  to  law.  Whether  the  motion  will  be  entertained 
or  not  rests  wholly  in  the  discretion  of  the  trial  judge.  (Code 
of  Civil  Pro.  §  999.)  If  the  motion  is  entertained  it  will  be  heard 
and  decided  by  the  presiding  judge. 

But  this  is  not  the  only  remedy  of  the  party.  Instead  of 
moving  upon  the  minutes  at  the  Trial  Term,  he  may  wait  and 
make  his  motion  at  the  Special  Term  upon  a  case  (Id.  §  1002), 
or,  if  he  desires  only  a  review  of  the  exceptions  taken  by  him  to 
the  rulings  of  the  judge  upon  the  trial,  he  may  apply  to  the  judge 
of  the  Trial  Term  for  an  order  directing  that  his  exceptions  be 
heard  in  the  first  instance  by  the  Appellate  Division  of  the 
Si^reme  Court,  and  that  the  judgment  be  suspended  in  the 
meantime  (Id.  §  1000),  or  he  may  await  the  entry  of  judgment 
and  obtain  a  review  of  the  questions  of  law  arising  upon  the  trial 
upon  an  appeal  from  the  judgment  to  the  Appellate  Division  of 
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Remedy  will  depend  principally  upon  character  of  supposed  error. 

the  Supreme  Court.  (Id.  §  1346,  subd.  2.)  Which  remedy  the 
party  ought  to  pursue  will  depend  principally  upon  the  character 
of  the  supposed  error  which  he  seeks  to  review. 

So  where  upon  the  trial  of  an  issue  by  a  jury  the  case  pre- 
sents only  questions  of  law,  the  judge  may  direct  the  jury  to 
render  a  verdict  subject  to  the  opinion  of  the  court.  (Code  of 
Civil  Pro.  §  1185.)  A  motion  for  judgment  upon  the  verdict  may 
be  made  by  either  party  and  must  be  heard  and  decided  at  a  term 
of  the  Appellate  Division  of  the  Supreme  Court.  (Id.  §  1234.) 
But  this  is  not  a  motion  for  a  new  trial  but  for  judgment. 

A  motion  for  a  new  trial  on  the  minutes  is  peculiarly  appro- 
priate when  the  error  complained  of  is  manifest;  but  if  a  long 
argument  is  required  to  make  the  error  apparent,  the  motion 
should  be  made  on  a  case.  Except  in  a  plain  case,  a  motion  for 
a  new  trial  should  be  heard  at  Special  Term,  under  section  £002 
of  the  Code,  on  a  case  made  pursuant  to  section  997  of  that  act. 
{Hinman  v.  Stillwell,  34  Hun,  178)  In  a  plain  case  of  error,  a 
motion  for  a  new  trial  on  the  minutes  is  to  be  preferred  to  a 
motion  at  Special  Term,  as  it  avoids  delay,  and  is  attended  with 
less  labor  and  expense. 

An  appeal  to  the  General  Term  or  Appellate  Division  from 
a  judgment  rendered  upon  a  jury  trial,  brings  no  question  of  fact 
before  the  appellate  court  for  review.  (See  ante,  p.  396.)  So  an 
order  directing  exceptions  to  be  heard  in  the  first  instance  at  the 
General  Term,  under  section  1000  of  the  Code,  brings  up  only  the 
questions  of  law  arising  upon  those  exceptions.  (See  Price  v. 
Keyes,  i  Hun,  177;  3  N.  Y,  Sup.  Ct.  R.  [T.  &  C]  720;  Hotchkiss 
v.  Hodge,  38  Barb.  117;  Ross  v.  Harden,  10  Jones  &  Sp.  427; 
Emmons  v.  Wheeler,  3  Hun,  545.) 

Therefore,  where  a  party  desires  a  review  of  questions  of  fact 
arising  on  a  jury  trial  it  is  absolutely  necessary  that  he  should 
move  for  a  new  trial,  either  at  the  Trial  Term  upon  the  minutes 
or  at  the  Special  Term  upon  a  case,  in  order  that  if  his  motion  is 
denied  he  may  be  in  a  position  to  bring  the  questions  of  fact 
before  the  appellate  court  upon  an  appeal  from  the  order  of 
denial.  To  this  extent,  a  motion  for  a  new  trial  is  an  indispens- 
able preliminary  to  a,successful  appeal.     (See  ante,  p.  397.) 

A  county  judge  may  grant  a  new  trial,  upon  a  motion  made 
upon  his  minutes,  in  an  action  commenced  in  a  justice's  court  and 
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taken  by  appeal  to  the  County  Court  and  there  retired,  {Hinntan 
V.  Stillwell,  34  Hun,  178.) 

Where  specific  questions  of  fact,  arising  upon  the  issues  in  an 
action  triable  by  the  court  have  been  tried  by  a  jury,  a  motion  for 

I  a  new  trial  may  be  made  upon  the  minutes  of  the  judge  at  the 

'  term  at  which  the  trial  was  had  (Code  of  Civil  Pro.  §§  999, 1003); 
or  an  application   may  be  made  at  the  same  term  for  an  order 

1  directing  the  exceptions  taken  at  the  trial  to  be  heard  in  the  first 
instance  at  a  term    of  the  Appellate  Division  of  the  Supreme 

i  Court.  (Id.  §§  1000,  1003.)  Whether'  either  motion  shall  be 
entertained  rests  wholly  in  the  discretion  of  the  trial  judge. 
Where  the  judge  who  presided  at  the  trial  neither  entertains  a 
motion  for  a  new  trial,  nor  directs  exceptions  taken  at  the  trial  to 
be  heard  at  a  term  of  the  Appellate  Division  of  the  Supreme 
Court,  a  motion  for  a  new  trial  can  be  made  only  at  a  term  where 
the  motion  for  final  judgment  is  made,  or  the  remaining  issues 
of  fact  are  tried  as  the  case  requires.  (Id.  §  1003;  Chapin  v. 
Thompson,  80  N.  Y.  275;  23  Hun,  12;  89  N.  Y.  270.)  Unless  a 
motion  for  a  new  trial  of  those  issues  is  made  as  above  provided 
before  final  judgment  in  the  action,  no  question  of  fact  involved 
in  the  findings  of  the  jury  can  be  reviewed  upon  an  appeal  from 
the  judgment  {Chapin  v.  Thompson,  23  Hun,  12;  Ward  v.  War- 
ren, 15  Hun,  600);  nor  can  the  exceptions  taken  upon  such  jury 
trial  be  considered  on  a  motion  for  a  new  trial  of  the  action 
made  after  judgment.  {Chapin  v.  Thompson,  89  N.  Y.  270.)  If, 
however,  a  motion  for  a  new  trial  of  the  issues  has  been  made 
before  judgment  and  denied,  the  moving  party  may  appeal  from 
the  final  judgment  in  the  action,  specifying  the  order  denying  the 
motion  in  his  notice  of  appeal,  and  on  such  appeal  may  have  a 
review  of  the  questions  of  fact  at  the  General  Term  or  Appellate 
Division.     {Chapin  v.  Thompson,  23  Hun,  12.) 

.  Although,  in  an  action  triable  by  the  court  in  which  specific 
questions  of  fact  have  been  submitted  to  a  jury,  a  motion  for  a 
new  trial  may  be  made  upon  the  minutes  of  the  judge  who  pre- 
sided at  the  trial,  the  more  usual  course  is  to  leave  the  motion  to 
be  made  at  the  term  where  the  motion  for  final  judgment  is 
made,  or  the  remaining  issues  of  fact  are  to  be  tried.  {Jones  v. 
Stewart,  7  Civ.  Pro.  R.  164.) 
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Motions  for  a  new  trial  may  be  made  in  other  conrts. 

The  provisions  of  the  Code  above  considered  apply  to  ac- 
tions in  the  courts  specified.  Motions  for  a  new  trial,  may  be 
made  in  other  courts  under  the  authority  given  by  statute.  Under 
the  act  creating  a  city  court  in  cities  of  the  second  class,  a  judge 
of  that  court  before  whom  a  trial  is  had  has  'power  to  grant  a 
new  trial  of  the  action  or  proceeding  for  any  of  the  reasons 
specified  in  section  999  of  the  Code,  upon  such  terms  as  may  be 
just.  (Laws  of  1898,  Ch.  182,  §  368.)  Under  this  statute  and 
that  creating  the  City  Court  of  Albany,  a  motion  for  a  new  trial 
upon  the  minutes  in  a  case  tried  by  a  jury  must  be  made  at  the 
close  of  a  trial.  (See  Laws  of  1898,  Ch.  312,  §  5.)  The  same 
power  is  given  to  the  judge  before  whom  a  trial  is  had  in  the 
Municipal  Court  of  the  city  of  Syracuse,  and  the  motion  for  a 
new  trial  in  that  court  must  be  made  in  seven  days  after  judg- 
ment is  entered.  (Laws  of  1898,  Ch.  530,  §  3  )  So  in  the  City 
Court  of  Troy,  the  judge  before  whom  the  trial  is  had  has  the 
power  to  grant  a  new  trial  of  the  action  or  proceeding  for  any 
of  the  reasons  specified  in  section  999  of  the  Code  upon  such 
terms  as  may  be  just.  The  motion  must  be  made  at  the  close  of 
the  trial.    (Laws  of  1900,  Ch.  259,  §  11.) 

The  surrogate  may,  in  his  discretion,  make  an  order  directing 
the  trial  by  jury,  at  a  Trial  Term  of  the  Supreme  Court  to  be 
held  within  the  county,  or  in  the  County  Court  of  the  county, 
of  any  controverted  question  of  fact  arising  in  aspecial  proceed, 
ing  for  the  disposition  of  the  real  property  of  a  decedent,  as 
prescribed  in  title  fifth  of  chapter  18  of  the  Code.  (Code  of  Civil 
Pro.  §  2547.)  Such  trial  can  be  reviewed  in  the  first  instance 
only  upon  a  motion  for  a  new  trial.  The  new  trial  may  be 
granted  by  the  surrogate  or  the  court  in  which  the  trial  took 
place,  or,  if  it  took  place  at  a  Trial  Term  of  the  Supreme  Court, 
by  the  Supreme  Court  in  a  case  where, a  new  trial  of  specific 
questions  of  fact  tried  by  a  jury,  pursuant  to  an  order  for  such 
trial,  made  in  an  action,  would  be  granted.  The  verdict  of  the 
jury  must  be  certified  to  the  Surrogate's  Court  by  the  clerk  of 
the  court  in  which  the  trial  took  place.  (Code  of  Civil  Pro. 
§  2548.) 

So  either  of  the  surrogates  of  the  county  of  New  York  may, 
in  his  discretion,  make  an  order  transferring  to  the  Supreme 
Court  any  special  proceeding  for  the  probate  of  a  will  pending 
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before  him,  or  the  court  over  which  he  presides,  and  thereupon 
the  issues  of  fact  arising  in  such  proceeding  must  be  heard  and 
determined  by  the  Supreme  Court.  Such  issues  of  fact  must  be 
tried  by  a  jury  and  the  verdict  can  be  reviewed  only  by  a  motion 
for  a  new  trial  upon  the  minutes  of  the  judge.  Such  motion 
must  be  made  within  ten  days  after  the  verdict  is  rendered.  A 
new  trial  may  be  granted  upon  exceptions,  or  because  the  ver- 
dict was  rendered  upon  insufScient  evidence,  or  is  against  the 
evidence,  or  the  weight  of  evidence.    (Code  of  Civil  Pro.  §  2547.) 

It  was  at  one  time  held  that  a  motion  for  a  new  trial  upon 
the  minutes  could  not  be  made  under  section  999  of  the  Code 
where  the  plaintiff  was  nonsuited  or  his  complaint  dismissed, 
though  the  authorities  were  not  harmonious  upon  this  question. 
{Ste  Hill  Y.  Hotckkin,  23  Hun,  414;  Van  Doren  v.  Horton,  19 
Hun,  17;  Du^enbury  v.  Dusenbury,  61  How.  432  ;  Emmerich  v. 
Hefferan,  33  Hun,  54;  97  N.  Y.  619;  Pollock  v.  Wannamacker, 
65  How.  508;  Duden  v.  Waitzf elder,  2  Abb.  N.  C.  295.)  But 
this  question  was  settled  in  the  affirmative  by  the  amendment  of 
the  section  in  1889,  conferring  power  upon  the  trial  judge  to  set 
aside  the  verdict  or  a  direction  dismissing  the  complaint  and 
grant  a  new  trial  upon  a  motion  made  upon  his  minutes. 

In  a  case  tried  before  the  court  without  a  jury  there  is  no 
authority  for  a  motion  for  a  new  trial  on  the  minutes,  and  an  order 
denying  such  motion  presents  no  question  for  review.  {Rosen- 
quest  v.  Canary,  27  App.  Div.  30;  Knight  v.  S.  &  W.  L.  Co.,  31 
Abb.  N,  C.  373  ;  141  Y.  N.  404;  Mayor,  etc.,  of  N.  Y.  v.  Con- 
stantirie,  46  St.  Rep.  24;'.) 
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Practice  on  a  Motion  for  a  New  Trial  on  the  Minutes. 

A  motion  for  a  new  trial  on  the  minutes  is  usually  made  at 
the  close  of  the  trial  upon  the  announcement  of  the  verdict  of 
the  jury.  When  the  motion  is  made  at  that  time,  no  formal 
notice  need  be  given  to  the  adverse  party.  (Pharis  v.  Gere,  107 
N.  Y.  237.)  If  the  other  business  before  the  court  does  not  per- 
mit the  judge  to  hear  the   motion   at   that   time,  he  may  direct 
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that  the  matter  stand  over  to  a  later  day  in  the  term,  and  the  argu- 
ment may  be  brought  on  without  further  notice  on  the  day  so 
fixed. 

If  the  motion  is  not  made  at  the  close  of  the  trial,  and  the 
adverse  party  is  not  in  court,  the  moving  party  may,  if  necessary, 
obtain  from  the  judge  an  order  to  show  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial' granted.  This  order 
must  be  returnable  on  some  day  during  the  term  at  which  the 
case  was  tried,  as  the  motion  cannot  regularly  be  made  at  any 
subsequent  term.  (See  Code  of  Civil  Pro.  §  999  ;  Thayer  Manuf. 
Co.v.  Steinau,  58  How.  315;  Ibbotson  v.  King,  10  Jones  &  Sp. 
207;  Ennis  v.  Broderick,  13  Jones  &  Sp.  92.  See  also  Courtney 
v.  Baker,  60  N.  Y.  i.) 

Where  specific  issues  have  been  tried  by  a  jury  in  a  suit  in 
equity,  and  a  motion  for  a  new  trial  on  the  minutes  has  been 
made  and  denied,  this  will  not  preclude  the  party  from  again 
moving  for  a  new  trial  on  a  case  and  exceptions  when  application 
is  made  at  Special  Term  for  final  judgment.  {Anderson  v.  Carter, 
24  App.  Div.  462.) 

It  is  not  necessary  to  make  a  case  for  the  purpose  of  moving 
for  a  new  trial  upon  the  minutes  of  the  judge  who  presided  upon 
a  trial  by  a  jury.  (Code  of  Civil  Pro.  §  998.)  The  minutes  of  the 
judge  are  supposed  to  contain  all  that  is  essential  to  the  proper 
disposition  of  the  motion,  and  the  proceedings  on  the  trial  are 
presumed  to  be  fresh  in  the  minds  of  both  judge  and  counsel. 
Should  any  question  arise  as  to  what  actually  occurred,  the  notes 
of  the  stenographer  may  be  referred  to  for  the  purpose  of  settling 
the  doubt.  The  notes  of  an  official  stenographer,  or  assistant 
stenographer,  taken  at  the  trial,  when  written  out  at  length,  may 
be  treated  in  the  discretion  of  the  judge,  as  the  minutes  of  the 
judge  upon  the  trial  for  the  purposes  of  this  motion.  (See  Code 
of  Civil  Pro.  §  1007.) 

In  moving  for  a  new  trial  on  the  minutes,  the  moving  party 
should  specify  the  particular  grounds  upon  which  the  motion  is 
based.  This  is  necessary  not  only  to  enable  the  judge  to  intelli- 
gently decide  the  motion  upon  the  merits,  but  also  to  enable 
him  to  determine  whether  the  questions  involved  are  such  as  can 
properly  be  heard  and  determined  at  the  Trial  Term  upon  the 
minutes,  or  whether  they  are  such  as  should  be  presented  to  the 


Principles  Governing  the  Decision  of  the  Motion.       539 

Verdict  contrary  to  evidence  or  against  the  weight  of  evidence. 

Special  Term  upon  a  case.  If  no  grounds  for  the  motion  are 
stated,  it  is  not  error  to  deny  it ;  and  if  an  appeal  is  taken  from 
an  order  of  denial,  the  appellate  court  may  refuse  to  consider 
questions  which  were  not  presented  below.  {George  v.  Jennings, 
4  Hun,  66;  De  Luce  v.  Kelly,  5  Week.  Dig.  32;  Gray  v.  NewYork 
Floating  Elevator  Co.,  13  Week.  Dig.  140;  Cooke  v.  Leonard,  17 
Week.  Dig.  575;  Alfaro  v.  Davidson,  7  Jones  &  Sp.  463  ;  8  Id. 
2^9;  McAleer  v.  Corning,  17  Jones  &  Sp.  522  ;  Hinman  v.  Still- 
well,  34  Hun,  178.     See  Pharis  v.  Gere,  107  N.  Y.  231.) 

The  motion,  if  entertained,  is  argued  before  the  judge  like 
any  other  contested  motion. 


SECTION-   III. 

Principles  Governing  the  Decision  of  the  Motion. 

As  the  object  of  allowing  motions  for  a  new  trial  upon  the 
minutes  is  to  afford  a  cheap  and  speedy  review  of  rulings  at  the 
Circuit  or  Trial  Term,  that  they  may  be  corrected  if  wrong,  it  is 
the  duty  of  the  judge  who  entertains  such  motion  to  examine  the 
questions  presented  upon  the  merits  {Fitzgerald  v.  Quann,  62 
How,  331),  and  if  he  is  satisfied  that  error  was  committed  on 
trial,  it  is  his  duty  to  grant  the  motion.  {Spaiz  v.  Lyons,  5  5 
Barb.  476.) 

Verdict  contrary  to  evidence,  or  against  the  weight  of 
evidence. — Where  the  motion  is  based  upon  the  single  ground 
that  the  verdict  is  contrary  to  evidence,  the  motion  should  be 
denied  unless  it  clearly  appears  that  the  point  is  well  taken. 
{Rowe  V.  Stevens,  2  Jones  &  Sp.  436;  44  How.  10 ;  12  Abb.  N.  S. 
38y ;  53  N.  Y.  621.)  It  has  been  repeatedly  held  that  where 
there  is  a  conflict  of  evidence,  a  failure  to  move  for  a  nonsuit  on 
trial,  or  to  ask  the  court  to  direct  a  verdict  for  the  defendant,  is 
an  admission  that  there  is  sufficient  evidence  to  go  to  the  jury ; 
and  that  the  defendant  is  thereby  precluded  from  moving  to  set 
aside  the  verdict  as  against  evidence.  (Id.;  Peake  v.  Bell,  7  Hun, 
454;  Sickles  v.  Gillies,  45  How.  94;  Games  v.  Piatt,  4  ] ones  & 
Sp.  361 ;  46  How.  520;  15  Abb,  N.  S.  337  ;  St.  John  v.  Skinner, 
3  Jones  &  Sp.  565  ;  44  How.  198  ;  Caspar  v.  O'Brien,  47  How.80; 
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IS  Abb.  N.  S.  402.  See  also  Stanton  v.  Crispell,  9  Hun,  502,  504; 
Rossv.  Colby,  3  Hun,  546;  Barrett  v.  Third  Ave.  R.  R.  Co  ,  45 
N.  Y.  628;  Griffith  v.  Staten  Island  R.  T.  R.  Co.,  89  Hun,   141.) 

On  the  other  hand,  it  has  been  held  that  the  omission  of  the 
defendant  to  move  for  a  nonsuit  or  to  request  that  a  verdict  be 
directed  in  his  favor,  or  to  except  to  the  submission  of  any  par- 
ticular question  to  the  jury,  does  not  preclude  him  from  moving 
to  set  aside  the  verdict  on  the  minutes  of  the  judge  presiding  on 
the  trial  upois  the  ground  that  the  verdict  was  founded  on  insuffi- 
cient evidence.  (Shearman  w.  Henderson,  12  Hun;  170;  Lucas  v. 
McEnerna,  19  Hun,  14;  Kelly  v.  Frazier,  27  Hun,  314;  Haist  v. 
Bell,  24APP.  Div.  252;  Picardv.  Lang,  3  App.  Div.  51;  Mitchell 
v.  i2o«j^,  19  App.  Div.  561.)  And  it  has  been  held  that  where 
there  is  no  conflict  of  evidence,  the  question  whether  it  is  suffi- 
cient to  support  the  verdict  may  be  considered  upon  a  motion  for 
a  new  trial  upon  the  minutes,  and  if  it  is  found  that  the  evidence 
is  insufficient,  a  new  trial  may  be  granted,  although  no  motion 
was  made  on  the  trial  for  the  dismissal  of  the  complaint  or  the 
direction  of  a  verdict.  (Halpinyi.  Third  Ave.  R.  R.  CV.,  8  Jones 
&  Sp.  175  ;  Allgro  v.  Duncan,  24  How.  210 ;  39  N.  Y.  313.) 

Where  no  evidence  has  been  given  upon  a  question  which 
must  be  determined  in  favor  of  the  plaintiff  in  order  to  establish 
a  cause  of  action,  the  defendant  cannot  be  said  to  supply  the 
necessary  proof  or  to  waive  his  right  to  raise  that  question  upon 
appeal  by  submitting  the  case  without  moving  for  a  nonsuit. 
(Shotwellv.  Dixon,  163  N.  Y.  43.) 

In  view  of  the  conflict  of  authorities,  it  is  impossible  to  state 
the  true  rule,  or  even  to  assert  that  any  settled  rule  exists.  Proba- 
bly if  the  courts  had  carefully  distinguished  between  the  discre- 
tionary power  granted  to  the  trial  judge  upon  motions  of  this 
nature,  and  the  proper  mode  of  exercising  such  discretion,  no 
conflict  of  authorities  would  have  resulted.  The  judge  has  power 
to  entertain  and  grant  a  motion  upon  his  minutes  to  set  aside  a 
verdict  as  against  the  preponderance  of  conflicting  testimony  and 
to  grant  a  new  trial,  but  the  power  is  to  be  cautiously  exercised. 
(Algeo  V.  Duncan,  39  N.  Y.  313  ;  Cheney  v.  New  York  Central,  etc., 
R.  R.  Co.,  16  Hun,  415.)  The  question  whether  the  power  shall 
be  exercised  is  not  controlled  by  any  inflexible  rule,  but  is  left  to 
the  sound  discretion  of  the  judge  upon  a  careful  consideration  of 
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the  peculiar  circumstances  of  each  case,  and  the  determination  of 
the  inquiry  whether  substantial  justice  has  been  done.  (See 
Barrett  v.  Third  Avenue  R.  R.  Co.,  45  N.  Y.  628.)  The  statute 
has  not  imposed  upon  the  exercise  of  this  discretionary  power  the 
condition  that  a  motion  for  a  nonsuit  or  for  the  direction  of  a  ver- 
dict shall  have  been  made  at  the  trial  and  an  exception  taken  to 
its  denial.  (See  Shearman  v.  Henderson,  12  Hun,  170;  Kelly  v. 
Frazier,  27  Hun,  314.)  The  power  of  the  Supreme  Court  to  grant 
a  new  trial  upon  the  grounds  that  the  verdict  is  contrary  to  evi- 
dence, although  no  exception  was  taken  at  the  trial,  cannot  now 
be  doubted.  (See  Standard  Oil  Co.  v.  Amazon  Ins.  Co.,  79  N.Y. 
506.)  But  the  omission  of  the  party  to  present  by  proper  motion 
at  the  trial  the  question  of  the  sufificiency  of  the  evidence 
may  be  a  circumstance  influencing  the  exercise  of  the  dis- 
cretion of  the  trial  judge  on  a  motion  to  set  aside 
the  verdict  and  to  grant  a  new  trial,  and  the  absence  of  an  ex- 
ception will  preclude  a  review  of  the  question  by  a  strictly  ap- 
pellate court.  (See  Barrett  v.  Third  Avenue  R.  R.  Co.,  45  N.  Y. 
628  ;  Standard  Oil  Co.  v.  Amazon  Ins.  Co.,  79  N.  Y,  506 ;  Dodge 
v.  Mann,  85  N.  Y.  643.)  And  where  a  motion  to  set  aside  a  ver- 
dict as  against  the  preponderance  of  conflicting  evidence  has 
been  entertained  upon  the  minutes  of  the  trial  judge  and  denied, 
the  court  on  an  appeal  from  the  order  will  not  attempt  a  critical 
examination  of  the  evidence  with  a  view  to  see  whether  the 
judge  correctly  disposed  of  the  motion.  {Jenks  v.  Van  Brunt, 
6  Civ.  Pro.  R.  158.) 

As  a  general  rule  a  new  trial  will  not  be  granted  where  the 
testimony  is  contradictory,  and  the  character'  and  credit  of  the 
witnesses  questioned,  on  the  ground  that  the  verdict  is  against 
the  weight  of  evidence.  The  yerdict  can  be  set  aside  in 
such  case  only  where  it  is  so  clearly  and  manifestly  against  the 
preponderance  of  evidence  as  to  furnish  proof  in  itself  that  the 
jury  were  influenced  by  passion,  prejudice,  corruption,  gross  ig- 
norance, or  mistake.  {Morss  v.  Sherrill,  63  Barb.  21  ;  Honsee  v. 
Hammond,  39  Barb.  89 ;  Culver  v.  Ave"}/,  7  Wend.  384  ;  Cothran 
V.  Collins,  29  How.  155  ;  Cheney  v.  New  York  Cent.  &  H.  R.  R. 
R.  Co.,  16  Hun,  415  ;  Board  of  Commissioners  of  Excise  v.  Backus, 
29  How.  33  ;  Beckwith  v.  New  York  Cent.  R.  R.  Co.,  64  Barb. 
290 :  Heritage  v.  Hall,  33  Barb.  347 ;  Fleming  v.  Smith,  44  Barb. 
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SS4-)  It  is  not  enough  to  justify  an  interference  with  the  verdict, 
that  the  judge  would  have  reached  a  conclusion  adverse  to  that 
of  the  jury  as  to  the  force  and  weight  of  the  evidence.  (Id.)  But 
this  is  a  rule  regulating  the  exercise  of  the  discretion  of  the  trial 
court  rather  than  the  (measure  of  the  power.  There  is  no  incon- 
sistency in  setting  aside  a  verdict  as  against  evidence  even  where 
the  case  has  been  necessarily  submitted  to  the  jury  on  the  facts 
{Ludeman  v.  Third  Ave.  R.  R.  Co.,  30  App.  Div.  520) ;  and  the 
right  given  to  the  trial  judge  to  entertain  motions  for  a  new  trial 
upon  this  ground  is  not  limited  to  any  class  or  classes  of  actions. 
He  may  grant  the  motion  in  any  case  when  the  verdict  is  in  his 
judgment  against  the  evidence.  The  decision  of  the  motion 
depends  in  a  great  degree  upon  the  peculiar  circumstances  of  the 
case,  and  the  test  is  whether  substantial  justice  has  been  done. 
{People  v.  Glasgow,  30  App.  Div.  94 ;  Barrett  v.  Third  Ave.  R. 
R.  Co.,  45  N.  Y.  628.)  The  justice  presiding  at  the  trial  may 
set  aside  the  verdict  and  grant  a  new  trial  of  his  own  motion  and 
without  any  formal  application  where  the  verdict  is  against  the 
evidence,  or  so  manifestly  against  the  weight  of  evidence  that  it 
is  apparent  that  the  jury  either  misapprehended  it  or  were  influ- 
enced' by  passion  or  prejudice  in  rendering  their  verdict.  {Schmidt 
V.  Brown,  So  Hun,  183.) 

Verdict  contrary  to  instruction. — When  a  jury  have  found 
a  verdict  contrary  to  the  instructions  of  the  court  it  will  be  set 
aside  without  regard  to  legal  accuracy  of  the  instructions.  {Sweet- 
man  V.  Prince,  62  Barb.  256.  But  see  Tinson  v.  Welch,  51  N.  Y. 
244.)  But  only  the  party  injuriously  affected  by  the  disobedience 
of  the  jury  has  the  right  to  complain.  ( Wood  v.  Belden,  54  N.  Y. 
658.) 

Excessive  or  insufficient  damag^es. — The  Code  expressly 
authorizes  the  judge  presiding  at  the  trial  to  entertain  a  motion 
on  his  minutes  to  set  aside  the  verdict  and  grant  a  new  trial 
on  the  ground  that  the  verdict  is  for  excessive  or  insuflScient 
damages.  (Code  of  Civil  Pro.  §  999.)  This  power  is  frequently 
exercised  in  actions  on  contract,  but  rarely  in  actions  for  personal 
tort.  As  a  general  rule,  a  verdict  of  a  jury  will  not  be  disturbed 
upon  the  ground  that  the  damages  awarded  are  excessive  or  in- 
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adequate,  where  there  is  no  certain  measure  of  damages,  unless 
there  is  reason  to  believe  that  the  jury  have  been  misled  by  pas- 
sion or  prejudice,  or  have  been  governed  by  some  bias  or  im- 
proper influence,  or  have  disregarded  the  law.  {Whiteman  v. 
Leslie,  54  How.  494;  Peck  v.  N.  Y.  Cent.  &■  H.  R.  R.  R.  Co.,  4 
Hun,  236;  Althouse  v.  Sharpe,  13  Week.  Dig.  478;  Thorn  v. 
Turck,  13  Week.  Dig.  550;  Minick  v.  City  of  Troy,  19  Hun,  253; 
83  N.  Y.  514;  Bierbauer  v.  New  York  Cent.  &■  H.  R.  R.  R.  Co , 
15  Hun,  559,  564;  Wavle  v.  Wavle,  9  Hun,  125;  Kiffv.  You- 
mans,  20  Hun,  125;  Quinn  v.  Long  Island' R.  R.  Co.,  34  Hun, 
.  331 ;  Strohmv.  New  York,  Lake  Erie,  &-c.,  R.  R.  Co.,  32  Hun,  20; 
Houghkirk  w.DelawareSr  Hudson  Canal  Co.,  2%  Hun,  407.)  Where 
the  law  itself  prescribes  the  rule  of  damages  to  which  alone  the 
plaintiff  is  entitled  if  he  recover,  a  disregard  of  the  law,  and  an 
award  of  a  sum  not  warranted  by  the  rule  is  such  evidence  of 
passion,  prejudice,  or  more  frequently  of  mistake  or  misappre- 
hension, as  will  render  it  the  duty  of  the  court  to  set  aside  the 
verdict.     {McDonald  v.  Walter,  40  N.  Y.  551.) 

The  power  of  the  judge  to  set  aside  a  verdict  upon  the 
ground  that  the  damages  awarded  are  inadequate,  is  now  ex- 
pressly given  by  the  statute,  and  is  to  be  exercised  upon  the 
same  principles  that  govern  a  motion  to  set  aside  the  verdict 
upon  the  ground  that  the  damages  awarded  are  excessive. 
{McDonald  v.  Walter,  40  N.  Y.  551 ;  Wavle  v.  Wavle,  9  Hun, 
125.) 

A  defendant  cannot  be  heard  to  complain  of  the  insufficiency 
of  the  damages  awarded  to  the  plaintiff,  unless  the  amount  of 
the  verdict  shows  a  disregard  or  misapprehension  of  evidence, 
which  if  properly  considered  by  the  jury,  would  have  precluded 
any  recovery  by  the  plaintiff.  (See  Sckeider  v.  Corby,  15  Hun, 
493  ;  Wolfw.  Goodhue  Fire  Ins.  Co.,  43  Barb.  400  ;  41  N.  Y.  620; 
Norton  v.  Bloom,  i  Jones  &  Sp.  115.)  But  the  fact  that  the  dam- 
ages awarded  are  less  than  the  plaintiff  is  entitled  to,  will,  as  a 
general  rule,  furnish  a  sufficient  ground  for  a  motion  by  the 
plaintiff  to  set  aside  the  verdict,  and  for  an  order  granting  a 
new  trial.     {McKeever  v.  Weyer,  11  Week.  Dig.  258.) 

Where  the  jury  find  for  the  defendant,  a  new  trial  will  not 
be  granted  merely  to  give  the  plaintiff  an  opportunity  to  recover 
nominal  damages.     (Nolan  v.  Harris,  52  How.  409;  Hopkins  v. 
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Grmnell  28  Barb.  534 ;  McConihe  v.  New  York  &-  Erie  R.  R.  Co., 
20  N.  Y.  495  ;  Aberle  v.  Fajan,  10  Jones  &  Sp.  217 ;  Reading  v. 
Gray,  5  Jones  &  Sp.  79.) 

Erroneous  admission  or  exclusion  of  evidence. — The  cases 
in  which  an  appellate  court  will  reverse  a  judgment  for  error  in 
admitting  or  rejecting  evidence,  have  been  considered  in  another 
chapter.  (See  ante,  p.  341.)  An  error  of  this  nature  which 
would  require  an  appellate  court  to  reverse  the  judgment  on 
appeal,  would  clearly  require  the  trial  judge  to  set  aside  a  verdict 
on  a  motion  for  a  new  trial  upon  the  minutes.  (See  Spatz  v. 
Lyons,  55  Barb.  476.)  On  the  other  hand,  an  error  in  admitting 
or  rejecting  evidence  which  an  appellate  court  would  be  justified 
in  disregarding  on  an  appeal,  would  not  be  sufficient  ground  for 
setting  aside  the  verdict,  and  ordering  a  new  trial  on  a  motion 
made  on  the  minutes. 

It  is  possible  that  an  error  of  this  nature,  not  pointed  out  by 
any  exception  taken  upon  the  trial,  might  be  disregarded  upon 
the  appeal  by  reason  of  the  failure  to  except,  but  might  be  a 
proper  ground  for  granting  a  new  trial  on  a  motion  based  upon 
the  minutes.  (See  Wehle  v.  Haviland,  42  How.  .399;  4  Daly, 
550.) 

Where  specific  questions  of  fact  have  been  submitted 
to  a  jury  in  an  action  triable  by  the  court,  in  a  case  not  specified 
in  section  970  of  the  Code,  a  new  trial  may  be  granted  as  to  some 
of  the  questions  so  tried  and  refused  as  to  the  others,  and  an 
«rror  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge  upon  the  trial,  may  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded,  if  that  court 
is  of  the  opinion  that  substantial  justice  does  not  require  a  new 
trial  to  be  granted.  (Code  of  Civil  Pro.  §  1003.)  But  this  sec- 
tion has  no  application  to  exceptions  taken  upon  the  trial  of 
common  law  actions.  (Macken  v.  Lamar  Ins.  Co.,  2  Civil  Pro.  28. 

Misjoinder  of  parties. — Where  the  court  upon  the  trial  of 
an  action  for  tort,  has  erroneously  denied  a  motion  for  a  nonsuit 
as  to  one  defendant  against  whom  a  cause  of  action  was  proven, 
and  on  a  motion   made   upon  the  minutes  becomes  satisfied  that 
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no  recovery  can  be  had  against  such  defendant,  and  that  a  new  trial 
•could  not  change  the  result,  the  proper  mode  of  disposing  of  the 
motion  is  to  set  aside  the  verdict  as  to  that  defendant,  and  to 
<lirect  a  nonsuit  as  to  him.      (Fitzgerald  v.  Quann,  6i  How.  331.) 

An  erroneous  denial  of  a  motion  to  dismiss  the  complaint  of 
one  of  several  joint  plaintiffs  who  has  shown  no  cause  of  action, 
is  not  a  ground  for  a  new  trial.  Upon  a  motion  for  a  new  trial 
upon  the  ground  of  error  in  the  denial  of  the  motion  to  dismiss 
the  complaint  the  judge  should  correct  the  error  by  making  the 
order  asked  for  on  the  trial,  and  if  no  other  error  appears,  should 
allow  the  verdict  in  favor  of  the  other  plaintiffs  to  stand,  and  deny 
the  motion  for  a  new  trial.   (Simar  v.  Ca7iaday,  53  N.  Y.  298.) 

In  a  proper  case,  a  new  trial  may  be  granted  as  to  one  of 
several  defendants  against  whom  a  verdict  has  been  rendered  for 
a  tort.     {Seeley  v.  Chittenden,  4  How.  265.) 

Where  no  exceptions  were  taken  upon  the  trial. — It  was 
the  evident  intention  of  the  framers  of  the  Code  to  give  a  remedy 
by  way  of  motion  for  a  new  trial  on  the  minutes  for  errors  falling 
within  two  general  classes:  i.  Errors  committed  by  the  judge  in 
his  rulings  on  the  trial  to  which  the  moving  party  had  excepted. 
2.  Errors  committed  by  the  jury  in  arriving  at  their  verdict  to 
which  no  exception  could  be  taken. 

Where  the  error  fell  within  the  first  class,  it  was  intended 
that  the  motion  should  be  based  upon  the  exceptions  actually 
taken.  It  has  been  considered  very  questionable  whether  the 
provision  of  the  present  Code  authorizing  a  motion  on  the  minutes 
to  set  aside  a  verdict  because  it  is  contrary  to  law,  was  intended 
to  embrace  a  motion  based  upon  an  error  in  the  charge  to  which 
no  exception  was  taken,  and  which,  if  the  attention  of  the  trial 
judge  had  been  directed  to  it  by  an  exception,  might  have  been 
corrected  at  the  trial.  (Robson  v.  New  York  Central  &  H.  R. 
R.  R.  Co.,  21  Hun,  387.)  But  it  has  been  held  that  where  an 
Improper  rule  of  damages  has  been  laid  down  in  the  charge  of 
the  presiding  judge,  and  a  motion  is  made  for  a  new  trial  on  the 
ground  that  the  damages  given  are  excessive  and  clearly  unauth- 
orized, a  new  trial  may  be  granted,  even  though  there  be  doubt 
as  to  whether  an  exception  was  taken  to  the  charge.  ( Wfkle  v. 
Haviland,  42  How.  409;  4  Daly,  550;  DeLavalette  v.  Wendt,  1 1  Hun, 
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432.  See  Costello  v.  Syracuse,  etc.,  R.  R.  Co.,  65  Barb.  92,  105; 
Benedict  v.  Johnson,  2  Lans.  94;  Lat timer  v.  Hill,  8  Hun,  171; 
Standard  Oil  Co.  v.  Amazon  Ins.  Co.,  79  N.  Y.  506;  Dovalev, 
Ackerman,  11  Misc.  245;  Donahue  v.  N.  Y.  Cent,  etc.,  R.  R.  Co., 
IS  Misc.  256.) 

It  has  been  held  that  a  motion  for  a  new  trial  on  the  minutes 
on  the  ground  that  the  verdict  is  contrary  to  law,  only  raises  the 
question  whether  the  verdict  is  one  which  the  law  authorizes  the 
jury  to  render  upon  the  evidence  and  not  whether  the  court's 
instructions  to  the  jury  were  erroneous;  that  although  a  verdict 
upon  erroneous  instructions  is  contrary  to  law  in  the  sense  that  it 
is  not  authorized  by  law,  yet  it  is  an  error  for  which  the  court 
and  not  the  jury  is  responsible,  and  must  be  pointed  out  by  an 
exception.     {Swartout  v.  Willingham,  6  Misc.  179.) 

It  is  perhaps  immaterial  whether  the  error  of  the  jury  was 
occasioned  by  the  erroneous  instructions  of  the  court  or  by  their 
own  misapprehension  of  the  law.  If  the  verdict  is  contrary  to 
law,  the  party  aggrieved  is  entitled  to  have  it  set  aside  on  a  motion 
for  a  new  trial  on  the  minutes  although  he  has  taken  no  excep- 
tions.    {J'ate  v.  McCormick,  23  Hun,  218.) 

Terms  imposed  in  granting  the  motion. — It  may  be 
stated  as  a  general  rule  that  where  the  motion  for  a  new  trial  is 
based  solely  upon  an  error  of  the  jury  in  rendering  a  verdict 
against  evidence,  it  will  be  granted  only  on  payment  of  costs  of 
the  former  trial.  {Murphy  \.  Haswell,  65  Barb.  380;  Ward  v. 
Woodburn,  27  Barb.  346;  North  v.  Sergeant,  33  Barb.  350;  14  Abb. 
223;  20  How.  519:  East  River  Bank  v.  Hoyt,  22  How.  478;  Kelly 
V.  Frazier,  27  Hun,  314;  Bailey  v.  Park,  5  Hun,  41;  Overing  v. 
Russell,  28  How.  151;  Bank  ofUticav.  Ives,  17  Wend.  501;  Brawn 
v.  Bradshaw,  i  Duer,  199;  Jackson  v.  Thurston,  3  Cow.  342;  Wil- 
son V.  Lester,  64  Barb.  431.)  But  where  the  moving  party  bases 
his  application  upon  some  error  in  the  ruling  of  the  trial  judge,^ 
the  new  trial  may  be  granted  with  costs  to  abide  the  event.  (See 
Brown  v.  Bradshaw,  i  Duer,  199. 

Costs. — On  a  motion  for  a  new  trial  on  the  minutes  motion' 
costs  may  be  allowed  or  denied  in  the  discretion  of  the  court. 
{Naugatuck  Cutlery  Co.  v.  Rowe,  5  Abb.  N.  C.  142.)     No  trial  fee 
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can  be  allowed.  (Id.  But  see  Muller  v.  Higgins,  44  How.  224  ; 
13  Abb.  N.  S.  297.)  As  these  costs  are  discretionary,  they  can- 
not be  recovered  unless  expressly  awarded.  If  the  motion  is 
denied,  and  the  memorandum  of  the  decision  of  the  judge  is  silent 
as  to  costs,  an  order  entered  thereon  denying  the  motion,  with 
costs,  is  unauthorized  and  erroneous,  and  must  be  corrected  on  a 
motion  by  the  defeated  party  to  strike  out  the  provision  as  to 
costs.  On  the  motion  to  strike  out  the  unauthorized  allowance, 
the  judge  has  no  jurisdiction  to  exercise  the  discretion  which  he 
possessed  when  the  motion  for  a  new  trial  was  made,  and  cannot 
award  costs  of  that  motion  by  approving  the  order  as  entered. 
(Siegrist  v.  Holloway,  7  Civil  Pro.  58.) 

Re-hearing. — The  entry  of  an  order  granting  a  motion  for 
a  new  trial  on  the  minutes  does  not  prevent  the  judge  from  per- 
mitting a  re-argument  upon  the  same  papers,  and,  on  such  re-ar- 
gument, vacating  the  former  order,  and  den}ring  the  motion. 
{Hersigv.  Metzger,  62  How.  355.) 


CHAPTER    XXIII. 

THE    HEARING    OF    EXCEPTIONS    BY    THE 
APPELLATE  DIVISION. 

SECTION    I. 
The  Application  for  the  Order. 

Code  Provisions. — Upon  the  application  of  a  party  who 
has  taken  one  or  more  exceptions  the  judge  presiding  at  a  trial 
by  jury  may,  in  his  discretion,  at  any  time  during  the  same  term, 
direct  an  order  to  be  entered  that  the  exceptions  so  taken  be 
heard  in  the  first  instance  by  the  Appellate  Division  of  the 
Supreme  Court,  and  that  judgment  be  suspended  in  the  mean- 
time. At  any  time  before  the  hearing  of  the  exceptions  the  order 
may  be  revoked  or  modified  upon  notice,  in  court  or  out  of  court, 
by  the  judge  who  made  it ;  or  it  may  be  set  aside  for  irregularity 
by  the  court  at  any  term  thereof.  Unless  it  is  so  revoked  or  set 
aside,  the  exceptions  must  be  heard  upon  a  motion  for  a  new 
trial,  which  must  be  decided  by  the  Appellate  Division.  The 
motion  is  deemed  to  have  been  made  when  the  order  was  granted; 
and  either  party  may  notice  it  for  hearing  at  a  term  of  the  Appel- 
late Division  upon  the  exceptions.  (Code  of  Civil  Pro.  §  looo.) 
This  procedure  is  also  authorized  where  one  or  more  specific 
questions  of  fact  arising  upon  the  issues  in  an  action  triable  by  the 
court  have  been  tried  by  a  jury.     (Id.  §  1003.) 

The  provision  that  the  order  may  be  revoked  or  modified  by 
the  judge  who  made  it,  is  to  be  construed,  not  as  a  limitation 
upon  the  power  of  the  court,  but  upon  that  of  a  judge  out  of 
court ;  and  such  an  order  may  be  modified  by  order  of  the  Spe- 
cial Term  held  by  any  judge.     {Long  v.  Stafford,  103  N,  Y.  274.) 

The  application  for  the  order. — The  application  to  the  trial 
judge  must  be  made  at  the  term  at  which  the  cause  was  tried. 
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Ordinarily  the  motion  is  made  at  the  close  of  the  trial,  and  in 
such  case  no  notice  of  the  application  need  be  given  to  the 
adverse  party.  If  it  is  not  made  at  that  time  it  maybe  necessary 
to  obtain  an  order  to  show  cause  why  the  relief  sought  should  not 
be  granted.  The  statute  seems  to  contemplate  that  the  motion 
should  be  made  before  the  entry  of  judgment.  (But  sec*§  1005.) 
The  order  may  be  made  after  the  denial  of  a  prior  motion 
for  a  new  trial  on  the  minutes  of  the  judge,  or  on  the  hearing  of 
.such  motion.  {Garner  v.  Mangam,  14  Jones  &  Sp.  365.  But  see 
Byrnes  v.  Delaware  &  H.  C.  Co.,  7  Week.  Dig.  549.)  The  motion 
is  usually  made  somewhat  informally  and  is  based  solely  upon  the 
exceptions  taken  upon  the  trial. 

The  decision  and  order. — The  procedure  to  reach  a  deci- 
sion of  a  motion  for  a  new  trial  under  section  1000  of  the  Code  is 
somewhat  peculiar.  The  trial  judge  is  given  the  exclusive  power 
to  determine  whether  a  party  shall  be  allowed  to  move  in  the 
Appellate  Division  for  a  new  trial  upon  the  exceptions  taken  by 
him  upon  the  trial,  or  whether  this  privilege  shall  be  denied,  and 
the  party  left  to  his  remedy  by  way  of  motion  at  the  Special 
Term.  {Beattie  v.  Niagara  Savings  Bank,  41  How.  137;  50N.Y. 
685.)  If  the  trial  judge  is  of  the  opinion  that  the  questions  pre- 
sented by  the  exceptions  are  of  sufficient  difficulty  and  import- 
ance to  require  a  submission  in  the  first  instance  to  the  considera- 
tion of  the  Appellate  Division  he  directs  the  entry  of  an  order 
that  the  exceptions  be  there  heard,  and  that  judgment  be  sus- 
pended in  the  meantime.  The  order  should  not  be  made  unless 
in  cases  of  the  highest  importance  or  of  absolute  necessity. 
(Beatiie  v.  Niagara  Savings  Bank,  41  How.  137.)  Where  the 
court  has  disposed  of  all  the  plaintiff's  rights  by  directing  a  non- 
suit at  the  trial,  and  the  propriety  of  the  disposition  of  the  case 
depends  upon  important  questions,  a  proper  case  is  presented  for 
suspending  judgment  and  directing  that  the  plaintiff's  exception 
be  heard  at  the  Appellate  Division.  {Molony  v.  Dows,  9  Abb.  86  ; 
Lake  V.  Artisans'  Bank,  3  Abb.  N.  S.  209  ;  3  Keyes,  276  ;  Brown 
V.  Kruger,  8  Hun,  625.) 

Before  the  amendment  of  section  1000  of  the  Code  in  1882, 
the  statute  provided  for  an  order  directing  exceptions  to  be  heard 
at  the  then  General  Term,  "  and  that  judgment  upon  the  verdict 
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be  suspended  in  the  meantime."  Under  this  section,  as  it  then 
stood,  it  was  held  that  the  court  could  not  order  an  exception  to 
a  nonsuit  to  be  heard  in  the  first  instance  at  the  General  Term 
and  suspend  judgment  in  the  meantime,  as,  there  being  no  ver- 
dict, there  was  nothing  to  suspend.  [Seely  v.  New  York  Cent.  & 
H.  R.  R.  R.  Co.,  25  Hun,  280.)  The  amendment  of  1882  con- 
sisted in  striking  out  the  words  "  upon  the  verdict,"  and  thus 
destroyed  the  force  of  the  reasoning  in  the  case  cited. 

A  county  judge  has  no  power  to  order  an  exception  to  a 
nonsuit  directed  by  him  to  be  heard  in  the  first  instance  at  the 
Appellate  Division  of  the  Supreme  Court,  and  that  judgment  be 
in  the  meantime  suspended.  {Johnson  v.  New  York,  Ontario  & 
W.  R.  R.  Co.,  30  Hun,  166.)  And  it  is  doubtful  if  the  statute 
was  intended  to  apply  to  exceptions  taken  upon  the  trial  at  the 
Circuit  of  issues  of  fact  after  a  reversal  by  the  Supreme  Court  of 
a  surrogate's  decree.     (See  Webster  v.  Cole,  17  Hun,  507.) 

If  the  trial  judge  grants  the  motion,  a  formal  order  should 
be  drawn  up  and  entered  (see  Webster  v.  Cole,  17  Hun,  507)  at 
some  time  during  the  term  directing  that  the  exceptions  be  heard 
in  the  first  instance  by  the  Appellate  Division  of  the  Supreme 
Court  and  that  judgment  be  suspended  in  the  meantime.  Merely 
directing  that  the  exceptions  be  heard  by  the  Appellate  Division 
will  not  suspend  the  entry  of  judgment.  This  should  be  ex- 
pressly directed  in  the  order.  {Douglass  v.  Haberstro,  62  How. 
29.  See  Code  of  Civil  Pro.  §  IC05.)  It  is  improper  for 
the  order  to  provide  for  the  service  of  a  notice  of  appeal.  The 
judgment  is  suspended  by  the  order,  and  there  is  nothing  to  ap- 
peal from.  The  only  proceedings  that  can  be  taken  under  the 
order  are  the  making  of  a  case  or  bill  of  exceptions  and  bringing 
the  exceptions  to  be  heard  in  the  Appellate  Division ;  and  no 
judgment  can  be  entered  until  after  the  determination  of  the 
Appellate  Division  of  the  motion  for  a  new  trial.  {Battersby  v. 
Collier,  34  App.  Div.  347.)  Where  the  minutes  of  trial,  signed 
by  the  clerk,  and  constituting  a  part  of  the  record  of  the  trial, 
contain  a  statement  that  the  defendant's  exceptions  are  to  be 
heard  in  the  Appellate  Division  in  the  first  instance  and  that  the 
entry  of  judgment  be  suspended  in  the  meantime,  this  may  be 
deemed  a  sufficient  certification  of  the  entry  of  the  necessary 
order  for  the  hearing  of  the  exceptions  in  this  way,  and  it  may 
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be  presumed  that  the  proper  direction  was  given  by  the  court 
upon  the  trial,  even  if  the  statement  in  the  minutes  signed  by 
the  clerk  does  not  of  itself  constitute  such  a  direction,  {Sedgwick 
V.  Macy,  24  App.  Div.  i.) 

Notwithstanding  the  entry  of  the  order  granting  the  motion, 
it  may  be  revoked  or  modified  at  any  time  before  the  hearing  of 
the  exceptions  upon  an  application,  made  upon  notice,  to  the 
trial  judge  in  court  or  out  of  court,  or  it  may  be  set  aside  for 
irregularity  by  the  court  at  any  term  thereof.  (Code  of  Civil  Pro. 
§  1000.)  It  may  also  be  modified  by  order  of  a  Special  Term 
held  by  any  judge.  {Long  v.  Stafford,  103  N.  Y.  274.)  An  order 
made  at  a  Trial  Term  directing  a  case  and  exceptions  to  be  heard 
in  the  first  instance  by  the  Appellate  Division,  may  be  vacated 
at  Special  Term,  and  permission  given  to  move  for  a  new  trial 
upon  the  case  and  exceptions  at  Special  Term.  {Post  v.  Hathorn, 
54  N.  Y.  147.) 


SECTION   II. 
Proceedings  Under  the  Order. 

Where  an  order  has  been  made  directing  that  exceptions  be 
heard  in  the  first  instance  by  the  Appellate  Division  and  that 
judgment  be  suspended  in  the  meantime,  and  the  order  has  not 
been  modified  or  revoked,  the  exceptions  must  be  heard  upon  a 
motion  for  a  new  trial  which  must  be  decided  by  the  Appellate 
Division.  The  motion  is  deemed  to  have  been  made  when  the 
order  was  granted.  (Code  of  Civil  Pro.  §  1000).  The  parties 
then  prepare  for  the  nearing  of  the  motion.  While  the  form  of 
the  procedure  is  a  motion  for  a  new  trial,  it  is  in  fact  an  appeal, 
the  object  being  to  ascertain  which  party  is  entitled  to  judgment, 
which  is  in  the  meantime  suspended.  {Huda  v.  American  Glucose 
Co.,iSi  N.  Y.  549.) 

The  party  intending  to  move  for  a  new  trial  should  make 
and  serve  a  proposed  case  or  case  and  exceptions,  have  the  same 
settled  and  signed  by  the  judge,  and  cause  the  same  to  be  filed 
within  the  time  fixed  by  the  General  Rules  of  Practice,  or  within 
£uch  further  time  as  may  be  allowed  by  the  court  or  judge.    The 
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case  as  settled  must  be  printed  in  accordance  with  the  General 
Rules  of  Practice,  and  it  is  the  duty  of  the  moving  party  to  make 
and  print  the  case.  (See  Sperling  v.  Conner,  2  Law  Bull.  25  r 
Luce  V.  Morrison,  Id.  95.)  The  practice  and  proceedings  in  re- 
spect to  making,  serving,  settling,  signing,  filing  and  printing  the 
case  are  the  same  as  on  an  appeal  to  the  Appellate  Division  of  the 
Supreme  Court.  This  practice  has  been  sufficiently  noticed. 
(See  ante,  p.  261.)  To  entitle  a  motion  for  a  new  triaWipon  ex- 
ceptions to  be  entertained  by  the  Appellate  Division,  the  papers 
must  contain  a  case  or  bill  of  exceptions,  made  or  settled,  con- 
taining the  proceedings  upon  the  trial,  and  the  absence  of  such 
a  case  or  bill  of  exceptions  cannot  be  supplied  by  recitals  con- 
tained in  the  order  sending  the  case  to  the  Appellate  Division, 
(See  Brooke  v.  Tradesmen's  Nat.  Bank,  68  Hun,  129.) 

No  further  application  need  be  made  for  a  stay  of  proceed- 
ings as  that  has  already  been  provided  for  in  the  order  made  at 
Trial  Term. 

,  Either  party  may  notice  the  motion  for  hearing  at  a  term  of 
the  Appellate  Division.  (Code  of  Civil  Pro.  §  1000.)  The  motion 
should  be  noticed  for  the  first  day  of  the  term  at  least  eight  days 
before  the  commencement  of  the  term.  A  note  of  issue  should 
also  be  filed  with  the  clerk  of  the  Appellate  Division  as  in 
other  cases. 

Each  party  should  prepare  and  print  his  brief  or  points,, 
which  should  be  served  and  filed  as  on  an  appeal  to  the  Appellate 
Division.  In  short,  after  the  granting  of  the  order  the  proceed- 
ings under  it  down  to  and  including  the  argument  of  the  motion 
are  substantially  the  same  as  upon  an  appeal  to  the  Appellate 
Division. 

SECTION  III. 

Principles  Governing  the  Decision  of  the  Motion. 

Upon  a  motion  for  a  new  trial  upon  exceptions  ordered  to 
be  heard  in  the  first  instance  by  the  Appellate  Division,  all  con- 
troverted questions  of  fact  are  to  be  regarded  as  settled  by  the 
verdict  of  the  jury,  and  the  Appellate  Division  will  not  consider 
the   weight  of  evidence,  or  set  aside   the  verdict  on  the  facts. 
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unless  there  is  such  an  absence  of  evidence  to  support  a  material 
finding  that  the  court  can  determine  as  a  matter  of  law  that  the 
fact  found  was  unproved.  (See  Metropolitan  Nat.  Bank  v.  Sirrei, 
97  N.  Y.  320;  Price  v.  Keyes,  i  Hun,  177;  Hotchkins  v.  Hodge,  38 
Barb.  117.)  No  questions  can  be  passed  upon  except  those 
arising  upon  the  exceptions  taken  upon  the  trial.  {Emmons  v, 
Wheeler.  3  Hun,  545.)  The  only  function  of  the  Appellate  Division 
is  to  grant  or  deny  the  motion  and  order  judgment  accordingly. 
It  cannot  go  farther  and  dismiss  the  complaint  on  the  merits, 
because  the  Code  does  not  authorize  it.  If  it  determines  that 
the  exceptions  were  well  taken  the  motion  should  be  granted  and 
the  case  sent  back  for  a  new  trial.  If  it  determines  that  the  ex- 
ceptions were  not  well  taken,  the  motion  should  be  denied  and 
judgment  entered  on  the  verdict  or  order  of  non-suit  as  the  case 
maybe.  {Huda  v.  American  Glucose  Co.,  151  N.  Y.  549;  Matthews 
v.  American  Central  Ins.  Co.,  154N.  Y.  449.) 

The  order  of  the  Appellate  Division  should  be  entered  with 
the  clerk  of  the  Appellate  Division,  a  certified  copy  should  be 
procured  and  entered  in  the  office  of  the  clerk  of  the  county  in 
which  the  trial  was  had,  and  a  certified  copy  of  the  order,  with 
notice  of  its  entry  should  be  served  upon  the  attorney  for  the 
adverse  party. 
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The  order  of  the  Appellate  Division  upon  the  decision  of  the 
motion  for  a  new  trial  upon  exceptions  is  simply  written  authority 
to  enter  the  judgment.  No  appeal  lies  from  this  order  but  only 
from  the  judgment  when  entered.  {Becker  v.  Koch,  104  N.  Y. 
394,  398;  D.,  L.  &  W.  R.  R.  Co.  v,  Burkard,  109  N.  Y.  648;  Huda 
■V.  American  Glucose  Co.,  151  N.Y.  549.)  If  the  exceptions  are  sus- 
tained, there  can  be  no  final  judgment,  but  simply  the  award  of  a 
new  trial.  {Matthews  v.  American  Central  Ins.  Co.,  154  N.  Y. 
449.)  If  the  exceptions  are  not  sustained,  and  the  motion  for  a 
new  trial  is  denied,  judgment  may  be  taken  as  if  the  motion  for 
a  new  trial  had  not  been  made,  after  the  expiration  of  four  days 
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from  the  entry  of  the  order  and  the  service  upon  the  attorney 
for  the  adverse  party  of  a  copy  thereof,  and  notice  of  the  entry, 
but  not  before.  (Code  of  Civil  Pro.  §  1227.)  The  verdict  or 
order  of  nonsuit  is  the  authority  for  the  entry  of  final  judgment. 
{Matthews  v.  American  Central  Ins.  Co.,  154  N.  Y.  449.) 

The  costs  which  may  be  awarded  to  the  party  successful  upon 
the  motion  are  as  follows:  Before  argument,  twenty  dollars.  For 
argument,  forty  dollars.  For  each  term  of  the  Appellate  Dfvis- 
ion  of  the  Supreme  Court,  not  exceeding  five,  at  which  the  cause 
is  necessarily  on  the  calendar,  excluding  the  term  at  which 
it  is  argued,  or  otherwise  finally  disposed  of,  ten  dollars.  (Code 
of  Civil  Pro.  §  3251,  subd.  4.)  These  costs  are  in  addition  to  and 
independent  of  the  other  costs  to  which  the  party  may  be 
entitled  in  the  action.  The  party  entitled  to  costs  is  also  entitled 
to  his  necessary  disbursements  as  provided  in  section  3256  of  the 
Code. 


CHAPTER    XXIV. 

MOTION    FOR    A    NEW    TRIAL    AFTER    AN 
INTERLOCUTORY  JUDGMENT. 

SECTION   I.. 
When  the  Application  is  Authorized. 

Where  the  decision  or  report,  rendered  upon  the  trial  of  an 
isi>ue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee,  directs 
an  interlocutory  judgment  to  be  entered,  and  further  proceedings 
must  be  taken  before  the  court  or  a  judge  thereof,  or  a  referee, 
before  final  judgment  can  be  entered,  a  motion  for  a  new  trial 
upon  one  or  more  exceptions  may  be  made  at  a  term  of  the 
Appellate  Division  of  the  Supreme  Court,  after  the  entry  of  the 
interlocutory  judgment,  and  before  the  commencement  of  the 
!  hearing  directed  therein.  The  time  within  which  a  party  must 
except,  for  that  purpose,  to  a  ruling  of  law  made  upon  such  a 
trial,  by  the  judge  or  the  referee,  after  the  close  of  the  testimony, 
is  ten  days  after  service  of  a  copy  of  the  decision  or  report,  and 
notice  of  the  entry  of  the  interlocutory  judgment  thereupon. 
(Code  of  Civil  Pro.  §  looi.) 

After  the  interlocutory  judgment  has  been  entered  this 
motion  may  be  made  without  taking  an  appeal  from  the  judg- 
ment. {Moore  v.  Oviatt,  35  Hun,  2j[6.)  Such  a  motion  is  proper 
after  the  trial  of  an  action  for  partition  before  the  court  or  a 
referee  and  after  the  entry  of  an  interlocutory  judgment  therein. 
(Id.)  It'is  not  proper  where  the  issues  of  fact  in  such  action  have 
been  sent  to  the  Circuit ;  questions  of  fact  framed  for  the  jury 
to  answer,  have  been  answered;  and  upon  the  consent  of  parties 
the  further  hearing  has  been  had  at  Special  Term;  the  court  has 
made  findings  of  fact  and  conclusions  of  law;  and  an  interlocutory 
judgment  has  been  entered  thereon.     Such  a  trial  is  not  a  trial 
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by  the  court  without  a  jury  within   the    meaning  of  section  looi 
of  the  Code  of  Civil  Procedure.     (Bowen  v.  Sweeney,  143  N.  V. 

349-) 

The  motion  is  proper  only  where  the  party  desires  a  review 
of  ruh'ngs  upon  questions  of  law.  The  Appellate  Divison  cannot 
upon  such  motion  review  questions  of  fact.  {Wahlv.  Barnum, 
116  N,  Y,  87;  Tom  V.  Greenwood,  30  St.  Rep.  478.) 


SECTION   II. 
Proceedings  Before  Argument. 

Making  a  case. — The  Code  provides  that  "Where  a  party 
intends  to  appeal  from  a  judgment,  rendered  after  the  trial  of  an 
issue  of  fact,  or  to  move  for  a  new  trial  of  such  an  issue,  he  must, 
except  as  otherwise  prescribed  by  law,  make  a  case,  and  procure 
the  same  to  be  settled  and  signed,  by  the  judge  or  the  referee, 
by  or  before  whom  the  action  was  tried  as  prescribed  in  the  gen- 
eral rules  of  practice;  or,  in  case  of  death  or  disability  of  the 
judge  or  referee,  in  such  manner  as  the  court  directs.  The  case 
must  contain  so  much  of  the  "evidence  and  other  proceedings 
upon  the  trial,  as  is  material  to  the  questions  to  be  raised  thereby, 
and  also  the  exceptions  taken  by  the  party  making  the  case;  and 
in  a  case  where  a  special  question  is  submitted  to  the  jury,  or  the 
jury  have  assessed  damages,  such  exceptions  taken  by  any  party 
to  the  action  as  shall  be  necessary  to  determine  whether  there 
shall  be  a  new  trial  in  case  the  judgment  should  be  reversed.  If 
it  afterward  becomes  necessary  to  separate  the  exceptions,  the 
separation  may  be  made,  and  the  exceptions  may  be  stated, 
with  so  much  of  the  evidence  and  other  proceedings,  as  is  mate- 
rial to  the  questions  raised  by  them,  in  a  case,  prepared  and  settled, 
as  directed  in  the  general  rules  of  practice;  or,  in  the  absence  of 
directions  therein,  by  the  court,  upon  motion.  It  is  not  neces- 
sary to  state,  in  a  case,  that  a  finding  upon  the  facts,  or  a  ruling 
upon  the  law,  was  made,  where  the  finding  or  ruling  appears  in  a 
referee's  report,  or  in  the  decision  of  the  court,  upon  a  trial  by 
the  court  without  a  jury."     (Code  of  Civil  Pro.  §  997.) 

Under  this  provision  of  the  Code,  a  party  intending  to  move 
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at  the  Appellate  Division  for  a  new  trial  must  make  and  serve  a 
proposed  case  and  exceptions,  have  the  same  settled  and  signed 
by  the  judge  or  referee,  and  cause  the  same  to  be  filed  within  the 
time  fixed  by  the  general  rules  of  practice,  or  within  such  further 
time  as  may  be  allowed  by  the  court  or  judge.  The  case,  as 
settled,  must  be  printed  in  accordance  with  the  general  rules  of 
practice.  (See  Rule  43.)  It  is  the  duty  of  the  moving  party  to 
make  and  print  the  case.  (See  Sperling  v.  Conner,  2  Law  Bull. 
25;  Luce  V.  Morrison,  Id.  95.) 

The  case  and  exceptions  must  be  made  and  served  within 
thirty  days  after  the  service  of  the  decision  or  report  of  the  court 
or  referee  and  written  notice  of  the  entry  of  judgment  thereon. 
(See  Rule  32.)  The  practice  and  proceedings  in  respect  to  mak- 
ing, serving,  settling,  signing,  filing  and  printing  the  case  are  the 
same  as  on  an  appeal  to  the  Appellate  Division.  (See  ante, 
pp.  264-281.) 

Where  the  moving  party  relies  upon  the  exceptions  to  rulings 
of  law  made  by  the  judge  or  referee  after  the  close  of  the  testi- 
mony, he  must  file  his  exceptions  in  the  clerk's  office,  and  serve 
a  copy  thereof  upon  the  attorney  for  the  adverse  party  within 
ten  days  after  service  of  a  copy  of  the  decision  or  report  and 
notice  of  the  entry  of  the  interlocutory  judgment  thereon.  (Code 
of  Civil  Pro.  §§  994,  looi.) 

As  the  motion  must  be  made  after  the  entry  of  the  inter- 
locutory judgment  and  before  the  commencement  of  the  hearing 
directed  therein,  it  may  be  necessary  for  the  moving  party  to 
obtain  a  stay  of  proceedings,  as  the  subsequent  proceedings  will 
not  be  stayed  by  the  mere  taking  of  an  exception,  the  prepara- 
tion or  settlement  of  a  case,  or  a  motion  for  a  new  trial,  unless 
an  order  for  such  a  stay  is  procured  and  served.  (See  Code  of 
Civil  Pro.  §  1005.) 

The  order  to  stay  proceedings  pending  the  decision  of  the 
motion  may  be  made  ex  parte,  or  upon  notice ;  but  as  an  order 
to  stay  proceedings  in  an  action  for  a  longer  time  than  twenty 
days  cannot  be  made  by  a  judge  out  of  court,  except  to  stay 
proceedings  under  a  judgment  or  order  appealed  from,  or  where 
it  is  made  upon  notice  of  the  application  to  the  adverse  party,  or 
in  a  case  where  special  provision  is  otherwise  made  by  law  (Id. 
§  77S)f  it  w^'^1  generally  be  advisable  to  give  the  usual  notice  of 
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motion,  or,  if  this  is  not  practicable,  to  obtain  an  order  to  show 
cause.  The  order  when  granted  should  be  entered  in  the  proper 
county,  and  a  certified  copy  should  be  served  upon  the  attorney 
for  the  adverse  party. 

The  moving  party  having  prepared  and  printed  his  case, 
should  also  prepare  and  print  his  brief  or  points,  and  serve  and 
file  the  requisite  papers  as  required  by  the  general  rules  of  prac- 
tice or  the  rules  of  the  department  in  which  the  motion  is  to  be 
heard.  A  note  of  issue  should  be  filed  with  the  clerk  of  the  Ap- 
pellate Division,  and  the  motion  should  be  noticed  for  hearing  at 
the  earliest  day  upon  which,  under  such  rules,  the  motion  can  be 
heard. 


SECTION  III. 
The  Argument  ani>  Decision. 

The  proceedings  upon  the  argument  of  the  motion  for  a  new 
trial  upon  exceptions  are  substantially  the  same  as  on  an  appeal  to 
the  Appellate  Division, 

The  motion  will  be  dismissed  'inless  it  appears  that  the  case 
and  exceptions  were  settled  and  signed  by  the  judge  or  referee 
before  whom  the  trial  was  had.  {Green  v.  Roworth,  4  Misc.  141.) 
If  the  exceptions  are  sustained  the  case  will  go  back  for  a  new 
trial.  If  the  sole  error  consisted  in  the  allowance  of  greater  re- 
lief than  the  successful  party  was  entitled  to  upon  the  facts 
found,  the  Appellate  Division,  instead  of  ordering  a  new  trial, 
may  deny  it  and  direct  that  the  judgment  be  corrected  so  as  to 
conform  to  the  findings,  and  that  as  modified  it  be  affirmed. 
(^Fischer  v.  Blank,  138  N.  Y.,  669.)  If  the  exceptions  are  not 
sustained  the  motion  will  be  denied  and  the  parties  left  to  com- 
plete the  necessary  proceedings  subsequent  to  the  interlocutory 
judgment.  The  order  made  on  the  decision  of  the  motion 
should  specify  the  grounds  upon  which  it  was  made,  and  if 
granted,  the  grounds  upon  which  it  was  granted.  (Rule  31.) 
Final  judgment  cannot  be  entered  upon  the  order  granting  or 
denying  a  new  trial.  After  the  completion  of  the  proceedings 
directed  by  the  interlocutory  judgment,  the  party  who  becomes 
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entitled  to  final  judgment  should  apply  for  it  as  upon  a  motion, 
(Code  of  Civil  Pro.  §  1230.)  If  the  defeated  party  desires  to 
review  the  proceedings  to  take  the  final  judgment,  or  upon  which 
the  final  judgment  was  taken,  including  the  hearing  or  trial  of 
the  other  issues  in  the  action,  if  any,  he  may  do  so  by  appealing  ' 
from  the  final  judgment  to  the  Appellate  Division,  and  if  he  ' 
desires  to  review  the  determination  of  the  Appellate  Division 
denying  his  motion  for  a  new  trial,  he  may  obtain  such  review 
by  an  appeal  to  the  Court  of  Appeals  from  the  decision  of  the 
Appellate  Division  on  the  appeal  from  the  final  judgment  (Code 
of  Civil  Pro.  §  1350),  or  he  may  obtain  such  review  upon  a  direct 
sqppeal  to  the  Court  of  Appeals  from  the  final  judgment  entered 
below,    (Id.  §  1336.) 


CHAPTER    XXV. 

MOTION    AT    THE    SPECIAL    TERM    FOR    A 
NEW    TRIAU 

SECTION   I. 

When  Such  Motion  is  Authorized. 

A  motion  to  set  aside  the  verdict  of  a  jury,  and  for  a  new 
trial,  may  be  made  upon  the  minutes  of  the  judge  presiding  at 
the  trial,  and  may,  in  his  discretion,  be  heard  at  the  term  at  which 
the  trial  was  had,  upon  exceptions,  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the 
evidence  or  contrary  to  law.  {Ante,  p.  533.)  A  motion  may  also 
be  heard  at  the  Trial  Term,  in  the  discretion  of  the  judge  pre- 
siding at  a  trial  by  jury,  for  an  order  directing  that  the  exceptions 
taken  upon  such  trial  be  heard  in  the  first  instance  by  the  Appel- 
late Division  on  a  motion  for  a  new  trial.  {Ante,  p.  S48.)  So 
where  the  decision  or  report,  rendered  upon  the  trial  of  an  issue 
of  fact  by  the  court,  without  a  jury,  or  by  a  referee  directs  an 
interlocutory  judgment  to  be  entered,  and  further  proceedings 
must  be  taken  before  the  court,  or  a  judge  thereof,  or  a  referee, 
■before  final  judgment  can  be  entered,  a  motion  for  a  new  trial, 
upon  one  or  more  exceptions,  may  be  made  at  a  term  of  the 
Appellate  Division,  after  the  entry  of  interlocutory  judgment,  and 
before  the  commencement  of  the  hearing  directed  therein.  {Ante, 
p.  555.)  In  any  other  case,  a  motion  for  a  new  trial  must,  in  the 
first  instance,  be  heard  and  decided  at  the  Special  Term  ;  but 
where  it  is  founded  upon  an  allegation  of  error,  in  a  finding  of 
fact,  or  ruling  upon  the  law,  made  by  the  judge  upon  the  trial, 
it  cannot  be  made  unless  notice  thereof  be  given  before  the  ex- 
piration of  the  time  within  which  an  appeal  can  be  t.iken  from 
the  judgment,  and  it  cannot  be  heard  at  a  Special  Term  held  by 
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another  judge,  unless  the  judge  who  presided  at  the  trial  is  dead, 
or  his  term  of  office  has  expired,  or  he  is  disqualified  for  any 
reason,  or  he  specifically  directs  the  motion  to  be  heard  before 
another  judge.  And  a  trial  by  a  referee  cannot  be  reviewed  by 
a  motion  for  a  new  trial,  founded  upon  an  allegation  of  error  in 
a  finding  of  fact  or  a  ruling  upon  the  law  made  by  the  referee 
upon  the  trial,  except  in  a  case  specified  in  section  looi  of  the 
Code.     (Code  of  Civil  Pro.  §  io02.) 

In  an  action  triable  by  the  court,  where  specific  questions  of 
fact  arising  upon  the  issues  have  been  tried  by  a  jury,  and  the 
judge  who  presided  at  the  trial  has  neither  entertained  a  motion 
for  a  new  trial,  nor  directed  exceptions  taken  upon  the  trial  to  be 
heard  at  a  term  of  the  Appellate  Division  of  the  Supreme  Court, 
a  motion  for  a  new  trial  of  such  issues  can  be  made  only  at  the 
term  where  the  motion  for  final  judgment  is  made  or  the  remaia-, 
ing  issues  of  fact  are  tried,  as  the  case  requires.     (Id.  §  1003.)     'i 

In  an  action  triable  by  the  court,  where  a  reference  has  beearl 
made  to  report  upon  one  or  more  specific  questions  of  fact  in- 
volved in  the  issue,  a  motion  for  a  new  hearing  may  be  made 
at  a  Special  Term,  at  any  time  before  the  hearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 
(Id.  §  1004.) 

Motions  for  a  new  trial  upon  the  ground  of  surprise  or  newly 
discovered  evidence  can  only  be  made  at  the  Special  Term.  {New- 
hall  v .  Applet  on,  14  Jones  &  Sp.  6  ;  Argall  v.  Jacobs,  56  How.  167; 
Knickerbocker  Ice  Co.  v.  Mayor,  3  Law  Bull.  6;  Katz  v.  At  field, 
41  St.  Rep.  459.) 

The  Code  does  not  attempt  to  define  the  grounds  upon  which 
a  motion  for  a  new  trial  maybe  made  at  the  Special  Term.  The 
fact  that  the  party  might  have  moved  upon  the  minutes  of  the 
judge  presiding  at  the  trial  will  not  debar  him  of  the  right  to 
make  his  motion  at  the  Special  Term.  He  may  move  at  the  Special 
Term  for  a  new  trial  upon  the  exceptions,  upon  the  ground  that 
the  verdict  is  against  the  weight  of  evidence,  that  it  is  for  exces- 
sive or  insufficient  damages,  or  otherwise  contrary  to  the  evidence 
or  to  law,  or  upon  the  ground  of  surprise,  newly  discovered  evi- 
dence,  misconduct  of  the  jury,  or  other  ground  heretofore  recog- 
nized as  a  ground  of  motion  for  a  new  trial.  (See  Mayor  v. 
Fiegel,  38  How.  424.)     The  right  of  a  party  to  move  for  a  new 
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trial  at  Special  Term  on  a  case  cannot  be  taken  from  him  by  an 
order  of  a  trial  judge  directing  exceptions  to  be  heard  in  the 
first  instance  by  the  Appellate  Division.  {Post  v.  Hathorn,  54 
N.  Y.  147.)  Under  the  old  Code  it  was  held  that  where  such  an 
order  had  been  made,  and  while  it  continued  in  force,  the  Special 
Term  could  not  entertain  and  dispose  of  a  motion  for  a  new 
trial.  {Price  v.  Keyes,  i  Hun,  177.)  But  the  present  Code  pro- 
vides that  the  taking  of  an  exception  upon  the  trial  by  a  jury,  or 
the  statement  thereof  in  a  case,  does  not  prejudice  a  motion  for 
a  new  trial  on  the  ground  that  the  verdict  was  contrary  to  evi- 
dence ;  but  such  a  motion  may  be  made  before  or  after  the  hear- 
ing of  the  exception,  or,  in  the  discretion  of  the  court  before 
whom  the  exception  was  heard,  at  the  time  of  the  hearing.  (Code 
of  Civil  Pro.  §  1006.)  If  exceptions  are  heard  by  the  Appellate 
Division  no  question  can  be  there  raised  as  to  whether  the  verdict 
was  rendered  without  or  against  the  evidence  {Price  v.  Keyes, 
I  Hun,  177);  and  if  the  motion  is  there  denied,  the  defeated 
party,  under  the  provision  of  the  Code  above  cited,  may  still 
move  at  Special  Term  for  a  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  evidence.  In  the  four  days  which  must 
intervene  between  the  entry  of  the  order  of  the  Appellate  Divis- 
ion denying  the  motion  for  a  new  trial  and  entry  of  judgment  in 
the  action  (see  Code  of  Civil  Pro.  §  1227),  an  order  may  be  ob- 
tained staying  proceedings  until  the  hearing  of  the  motion  at 
Special  Term ;  but  this  is  aot  strictly  necessary,  as  the  entry, 
collection  or  other  enforcement  of  the  judgment  will  not  prejudice 
a  subsequent  motion  for  a  new  trial,  and  if  successful  on  the  motion 
the  party  has  the  same  right  to  restitution  as  in  case  of  a  reversal 
of  a  judgment  on  appeal.  (Id.  §  1005.)  If  the  motion  at  the 
Special  Term  is  brought  to  a  hearing  before  the  hearing  of  the 
exceptions  by  the  Appellate  Division,  and  is  denied,  the  defeated 
party  may  still  prosecute  his  motion  at  the  Appellate  Division 
upon  his  exceptions;  and  if  the  motion  at  Special  Term  is 
granted,  the  party  may  then  move,  on  notice,  to  have  the  order 
sending  the  exceptions  to  the  Appellate  Division  revoked.  (Id. 
§  1000  )  If  the  exceptions  were  heard  at  the  Trial  Term  upon 
the  minutes  of  the  presiding  judge,  and  a  new  trial  was  there 
denied,  the  defeated  party  may  still  move  at  Special  Term  for  a 
new  trial  on  the  ground  that  the  verdict  is  contrary  to  evidence 
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(Id.  §  1006),  either  before  or  after  the  entry  of  judgment.  (Id. 
§  1005.)  But  questions  which  the  trial  judge  has  passed  upon  on 
a  motion  made  upon  his  minutes  cannot  be  reviewed  on  a  motion 
for  a  new  trial  made  at  a  Special  Term  held  by  another  justice. 
{Knapp  V.  Post,  10  Hun;  35.) 


SECTION    II. 
When  and  at  What   Term  the   Motion  may  be  Made. 

New  trial  of  the  action. — A  motion  for  a  new  trial  of  the 
action  may  be  made  beforeor  after  the  entry  of  judgment  (Code 
of  Civil  Pro.  §  1005) ''  ^^'^  where  it  is  founded  upon  an  allegation 
of  error  in  a  finding  of  fact,  or  a  ruling  upon  the  law,  made  by 
the  judge  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an  appeal 
can  be  taken  from  the  judgment;  and  it  cannot  be  heard  at  a 
Special  Term  held  by  anothei  judge,  unless  the  judge  who  pre- 
sided at  the  trial  is  deid,  his  office  has  expired,  or  he  specially 
directs  the  motion  to  be  heard  before  another  judge  (Id.  §  1002) ; 
and  a  motion  for  a  new  trial  founded  upon  an  allegation  of  error 
in  a  finding  of  fact,  or  a  ruling  upon  the  lav/,  made  by  a  referee 
upon  the  trial  of  an  issue  of  fact  before  him,  can  be  made  only 
where  the  report  directs  an  interlocutory  judgment  to  be  entered, 
and  further  proceedings  must  be  taken  before  the  court,  or  a  judge 
thereof,  or  a  referee,  before  final  judgment  can  be  entered,  and 
then  only  where  the  motion  is  made  after  the  entry  of  the  inter- 
locutory judgment  and  before  the  commencement  of  the  hearing 
directed  therein.     (Id.  §§  1001,  1002.) 

Section  1002  of  the  Code  in  substance  denies  the  right  to 
move  for  a  new  trial  upon  an  allegation  of  error  in  a  finding  of 
fact,  or  a  ruling  upon  the  law,  made  by  the  judge  upon  the  trial, 
unless  notice  of  the  intention  to  move  for  a  new  trial  is  given 
before  the  expiration  of  the  time  within  which  an  appeal  may  be 
taken  from  the  judgment.  Such  notice  is  given  within  the  mean- 
ing of  the  section  when  a  party  obtains  a  stay  of  proceedings  for 
the  purpose  of  making  a  case  and  exceptions  preparatory  to 
making  a  motion   for  a   new  trial,  and   by  the   making  of  a  case 
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and  exceptions  and  the  service  of  the  same,  and  the  preparation 
and  service  of  amendments  thereto,  for  the  purpose  of  making 
a  motion  for  a  new  trial  upon  a  case  and  exceptions.  After 
such  notice  has  been  given  the  entry  of  judgment  does  not  preju- 
dice a  subsequent  motion  for  a  new  trial.  {Russell  v.  Agricul- 
tural Ins.  Co.,  19  Hun,  625.)  The  provision  that  the  motion  for 
a  new  trial  be  heard  at  a  Special  Term  held  by  the  judge  who 
presided  at  the  trial,  and  be  noticed  within  the  time  allowed  for 
taking  an  appeal  from  the  judgment,  applies  only  to  a  motion 
"  founded  upon  an  allegation  of  error  in  a  finding  of  fact  or 
ruling  upon  the  law,  made  by  the  judge  upon  the  trial,"  and  not 
to  one  based  upon  the  misconduct  of  a  juror.  [Fleischmann  v. 
Samuel,  18  App.  Div.  97.)  The  correct  practice  in  such  a  case 
is  to  make  the  application  at  Special  Term.  (Id.;  Moore  v. 
N.  Y.  El.  R.  R.  Co.,  15  Daly,  506;  Paulitsch  v.  N.  Y.  Cent.  &  H. 
R.  R.  Co.,  50  N.  Y.  Super.  Ct.  241.)  Section  io02  of  the  Code 
refers  entirely  to  motions  in  actions,  and  has  no  application  to 
special  proceedings.  {Denisev.  Denise,  41  Hun,  9.)  The  limita. 
tion  as  to  the  time  within  which  a  motion  must  be  made  under 
that  section  does  not  apply  to  amotion  for  a  new  trial  in  a  special 
proceeding.  Such  motions  must  be  made  within  a  reasonable 
time,  and  what  is  a  reasonable  time  must  necessarily  depend  upon 
the  circumstances  of  the  case.  {Bau7nann  v.  Moseley,  63  Hun, 
492.)  Under  the  former  statutes,  where  a  disputed  claim  against 
an  estate  had  been  referred  and  the  referee-  had  made  his  report, 
it  was  considered  the  customary  and  better  practice  for  the 
defeated  party  to  move  upon  a  case  containing  exceptions  for  a 
new  trial  at  the  same  time  that  the  motion  is  made  for  the  con- 
firmation of  the  report  so  as  to  have  all  the  questions  determined 
in  the  one  motion  ;  but  that  the  motion  might  be  made  after  the 
confirmation  of  the  report  {Eighmie  v.  Strong,  49  Hun,  16),  and 
after  judgment  had  been  entered  thereon.  (^Baumann  v.  Moseley, 
63  Hun,  492.) 

New  trial    or    hearing  of  specific   questions   of  fact. — 

Section  1005  of  the   Code,  authorizing  a  motion  for  a  new  trial 
after  the  entry  of   judgment,  has  reference  to  a  new  trial   of  the  ■ 
action,  and  not  to  a  new  trial  of  specific  questions  of  fact  therein 
which  have  been  submitted  to  a  jury  or  referred.     (See  Ckapin  v. 
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Thompson,  80  N.  Y.  275.)  Where  specific  questions  6f  fact  aris 
ing  on  the  issues  in  an  equity  case  are  tried  by  a  jury,  and  the 
judge  presiding  at  the  trial  neither  entertains  a  motion  for  a  new 
trial  nor  directs  exceptions  taken  at  the  trial  to  be  heard  by  the 
Appellate  Division,  a  naotion  for  a  new  trial  can  be  made  only  at 
the  term  where  the  motion  for  final  judgment  is  made,  or  the 
remaining  issues  of  fact  are  tried,  and  before  such  judgment. 
(Code  of  Civil  Pro.  §  1003  !  Chapin  v.  Thompson,  80  N.  Y.  275; 
89  N.  Y.  270  ;  23  Hun,  12  )  So  in  an  action  triable  by  the  court, 
where  a  reference  has  been  made  to  report  upon  one  or  more 
specific  questions  of  fact  involved  in  the  issue,  a  motion  for  a  new 
hearing  may  be  made  at  a  Special  Term,  at  any  time  before  the 
hearing  of  a  motion  for  final  judgment,  or  the  trial  of  the  remain- 
ing issues  of  fact.  (Code  of  Civil  Pro.  §  1004.)  So  where  a  ref- 
erence or  a  writ  of  inquiry,  directed  as  prescribed  in  section  1015 
or  section  121 5  of  the  Code,  has  been  executed,  either  party  may 
apply  for  an  order  directing  a  new  hearing,  or  a  new  writ  of 
inquiry,  upon  proof,  by  aflBdavit,  that  error  was  committed  to  his 
prejudice  upon  the  hearing,  or  in  the  report,  or  upon  the  execu- 
tion of  the  writ,  or  in  the  inquisition.  In  a  proper  case,  the  appli- 
cation may  be  granted  after  judgment  has  bee;n  entered.  In  that 
case,  the  judgment  may  be  set  aside,  either  then,  or  after  the  new 
hearing,  or  the  execution  of  the  new  writ,  as  justice  requires. 
(Code  of  Civil  Pro.  §  1232.) 

The  meaning  of  that  part  of  section  1003  of  the  Code  which 
limits  the  term  at  which  a  motion  for  a  new  trial  may  be  made 
where  questions  of  fact  arising  upon  the  issues  in  an  action 
triable  by  the  court  have  been  subaiitted  to  a  jury,  is  that  if  the 
judge  presiding  at  the  trial  refuses  to  grant  a  new  trial,  his  deter- 
mination cannot  be  reviewed  or  set  aside  by  any  other  judge;  or, 
more  accurately  speaking,  the  verdict  may  not  be  set  aside  except 
by  the  judge  presiding  at  the  term  where  the  application  for  final 
judgment  is  made,  or  the  remaining  issues  are  to  be  tried,  as  the 
case  may  be.  The  fact  that  the  court  has  denied  a  motion  made 
by  the  defendant  for  a  new  trial  on  the  minutes,  does  not  preclude 
him  from  again  moving  for  a  new  trial  upon  a  case  and  excep- 
tions v/hen  an  application  is  made  at  Special  Term  for  final  judg. 
raent.     {^Anderson  v.  Carter,  24  App.  Div.  462.) 
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SECTION    III. 
The  Motion  Papers, 

Where  a  party  intends  to  move  for  a  new  trial  at  the  Special 
Term  upon  an  allegation  of  irregularity  or  surprise,  a  case  is  not 
required.  (Code  of  Civil  Pro.  §  998.)  This  motion  should  be 
based  upon  affidavits  and  such  other  papers  as  will  establish  the 
irregularity  or  surprise  complained  of. 

A  motion  for  a  new  hearing  of  specific  questions  of  fact 
arising  upon  the  issues  in  an  equity  action  which  have  been  tried 
by  a  referee,  may  be  made  upon  affidavits,  unless  the  court,  or  a 
judge  thereof,  directs  a  case  to  be  prepared  and  settled.  (Code 
of  Civil  Pro.  §  1004.)  Where  an  application  is  made  for  a  new 
hearing,  or  a  new  writ  or  inquiry,  after  the  execution  of  a  reference 
or  a  writ  of  inquiry,  directed  as  prescribed  in  section  1015  or  section 
1215  of  the  Code,  the  motion  must  be  made  upon  affidavits  furnish- 
ing proof  that  error  was  committed  to  the  prejudice  of  the  moving 
party  upon  the  hearing,  or  in  the  report,  or  upon  the  execution 
of  the  writ,  or  in  the  inquisition.     (Id.  §  1232.) 

In  every  other  case,  a  party  intending  to  move  at  Special 
Term  for  a  new  trial  of  an  issue  of  fact,  must  make  a  case, 
and  procure  the  same  to  be  settled  and  signed  by  the  judge  or 
referee,  by  or  before  whom  the  action  was  tried,  as  prescribed  in 
the  general  rules  of  practice  ;  or  in  case  of  the  death  or  disability 
of  the  judge  or  referee,  in  such  manner  as  the  court  directs. 
Id.  §  997.) 

The  general  rules  of  practice  provide,  that  "  when  any 
specific  questions  of  fact  involved  in  an  action,  or  any  question 
of  fact  not  put  in  issue,  is  ordered  tried  by  a  jury  as  a  substitute 
for  a  feigned  issue,  and  has  been  tried,  or  a  reference  other  than 
of  the  whole  issue  has  been  ordered  under  the  Code  and  a  trial 
had,  if  either  party  shall  desire  to  apply  for  a  new  trial,  on  the 
ground  of  any  error  of  the  judge  or  referee,  or  on  the  ground 
that  the  verdict  or  report  is  against  evidence  (except  where  the 
judge  directs  such  motion  to  be  made  upon  his  minutes  at  the 
same  term  or  court  at  which   the   issues  are  tried),  a  case  or  ex- 
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Facts  Necessarv  to  support  the  motion. 

ceptions  shall  be  made,  or  a  case  containing  exceptions  shall  be 
served  and  settled  in  the  manner  prescribed  by  the  rules  of  court 
for  the  settlement  of  cases  and  exceptions  in  other  cases.  Such 
motions  shall  be  made,  in  the  first  instance,  at  Special  Term." 
(Rule  31.)  This  rule  does  not  seem  to  be  in  harmony  with 
either  section  1004  or  section  1232  of  the  Code  of  Civil  Pro- 
cedure. 

Where  a  motion  for  a  new  trial  is  made  at  a  Special  Term 
upon  the  ground  that  the  verdict  is  contrary  to  law,  it  must  be 
brought  to  a  hearing  upon  a  case,  and  the  trial  judge  cannot 
dispense  with  this  requirement  by  an  order  made  by  him  after 
the  expiration  of  the  Trial  Term,  directing  that  the  motion  be 
heard  upon  his  minutes.  ( Thayer  Manufacturing  Co.  v.  Steinau, 
58  How.  3x5.)  Where  the  motion  is  based  upon  the  ground  of 
newly  discovered  evidence,  a  case  must  be  made,  and  the  motion 
will  not  be  heard  upon  affidavits  only.  {Anonymous,  7  Wend, 
331  ;  Sproul  V.  Resolute  Fire  Ins.  Co.,  i  Lans.  71  ;  Hosle.y  v. 
Colerick,  3  How.  N.  S.  169;  Harris  v.  Gregg,  4  App.  Div.  615  ; 
Bantleon  v.  Meier,  81    Hun,    162  ;  Holmes  v.  Evans,   37  St.  Rep. 

3690 

If  the  motion  is  made  upon  the  ground  of  the  misconduct 
of  a  juror,  it  must  be  heard  either  upon  a  case  settled,  or  affi- 
davits, or  both.  (See  Paulitsch  v.  New  York  Cent.  Gf  H.  R.  R.  R. 
Co.,  19  Week.  Dig.  73 ;  Nesmith  v.  Clinton  Fire  Ins.  Co.,  8  Abb. 
141.) 

The  motion  must  be  made  upon  the  usual  notice,  and  copies 
of  all  papers  which  the  moving  party  intends  to  read  upon  the 
hearing  should  be  served  with  the  notice. 


SECTION    IV. 

Motion  for  a  New  Trial   on   the   Ground   of   Newlv 
Discovered  Evidence, 

To  constitute  a  case  for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence,  it  must  appear  that  the  evidence  has 
been  discovered  since  the  trial  {^People  v.  Superior  Court  of  New 
York,  10  Wend.  285, 291 ;  First  Nat.  Bank  of  Plattsburgv.  Heaton 
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Where  evidence  could  not  have  been  obtained  upon  former  trial. 

6  N.  y.  Sup,  Ct.  [T.  &  C.J  n ;  Vandervoort  v.  Smith,  2  Caines, 
154;  Raphelsky  v.  Lynch,  43  How.  157;  2  Jones  &  Sp.  31 ;  12 
Abb.  N.  S.  224;  Oakley V.  Sears,  j  Rob.  tii  ;  Messenger  v.  Fourth 
Nat.  Bank,  48  How.  542  ;  Jackson  v.  Malin,  15  Johns.  293  ;  Hat- 
field v.  Macy,  S2  How.  193  ;  Gautier  v.  Douglas  Manuf.  Co ,.  Id. 
325  ;  Roberts  v.  Johnstown  Bank,  38  St.  Rep.  563  ;  Hooker  \.  Ter- 
pening,  29  St.  Rep.  818;  Albert  w.  Sweet,  29  St.  Rep.  644;  Haight 
V.  City  of  Ebnira,  42  App.  Div.  391,  396;  Glass  ford  v.  Lewis,  82 
Hun,  46,  48,) ;  that  the  evidence  could  not  have  been  obtained 
upon  the  former  trial  by  the  exercise  of  reasonable  diligence 
i^People  V.  Superior  Court  of  N.  Y.,  5  Wend.  114,  121 ;  10  Id.  285, 
291  ;  Geneva,  Ithaca,  etc.,  R.  R.  Co.  v.  Sage,  35  Hun,  95 ;  Camp- 
bell v.  Genet,  2  Hilt.  290;  Leavy  v.  Roberts,  Id.  285  ;  8  Abb.  310; 
Williams  v.  Baldwin,  18  Johns.  488  ;  Gould  v.  Moore,  8  Jones  & 
Sp.  387,  397;  First  Nat.  Bank  of  Piatt sburgh  v.  Heat  on,  6  N.  Y. 
Sup.  Ct.  [T.  &  C]  37 ;  Reese  v.  Stadler,  54  How.  492  ;  Barteau 
Ph(znix  Mutual  Life  Ins.  Co.,  67  Barb.  354;  Oakley  v.  Scars,  7  Rob. 
Ill;  Hatfield -v.  Macy,  52  How.  193;  Palmer  v.  Mulligan,  3  Caines, 
307;  Gautier  v.  Douglas  Manuf.  Co.,  52  How.  325  ;  Weston  v. 
New  York  Elevated  R.  Co.,  10  Jones  &  Sp.  156;  Price  v.  Price,  33 
Hun,  432,  434  ;  I  How.  N.  S.  142,  145  ;  Hawxhurst  v.  Hennion, 
30  St.  Rep.  917;  Reid  v.  Gaedeke,  38  App.  Div.  107;  Mclverv. 
Hallen,  50  App.  Div.  441  ;  Thompson  v.  Welde,  27  App.  Div.  186; 
Bastion  v.  Keystone  Gas  Co.,  27  App.  Div.  584;  Clegg  v.  New 
York  Newspaper  Union,  51  Hun,  232;  Smith  v.  Rentz,  73  Hun, 
19S  ;  Simon  v.  Long  Island  Mut.  Fire  Ins.  Co.,  22  Misc.  471  ;  Ru- 
benfeld  \.  Rabiner,  33  App.  Div.  374;  White  v.  Town  of  Ellis- 
burgh,  18  App.  Div.  514,)  ;  that  the  evidence  is  material  to  the 
issue  {^Vandervoort  V.  Smith,  2  Caines,  155,  163  ;  Fowler  v.  Kelly, 
II  Jones  &  Sp.  380;  Raphelsky  v.  Lynch,  43  How.  157;  2  Jones 
&  Sp.  31 ;  12  Abb.  N.  S.  224;  Anderson  v.  Market  Nat.  Batik,  66 
How.  8  ;  People  v.  Superior  Court  of  N.  Y.,  10  Wend.  285  ;  Meyer 
V.  Fiegel,  38  How.  424),  and  goes  to  the  merits  of  the  case,  and  not 
iMercly  to  impeach  a  former  witness  {People  v.  Superior  Court  of 
N.  Y.,  5  Wend.  114;  10  Id.  286;  Bunn  v.  Hoyt,  3  Johns.  255; 
Shumway  v.  Fowler,  4  Johns.  425  ;  Carpenter  v.  Coe,  67  Barb.  411; 
Meakim  v.  Anderson,  11  Barb,  223  ;  Sproul  v.  Resolute  Fire  Ins. 
Co.,  I  Lans.  71 ;  Powell  v.  Jones,  42  Barb.  24;  Warner  v.  Western 
Trans.  Co.,  S  Rob.  490,  498  ;  Harrington  v.  Bigelow,  2  Denio,  109; 
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Where  the  court  is  satisfied  that  the  ends  of  justice  will  be  promoted. 

Nelson  v.  Neell,  12  Week.  Dig.  161 ;  Raphelsky  v.  Lynch,  43  How. 
157,  167;  2  Jones  &Sp.  31 ;  12,  Abb.  N.  S.  224;  Rubenfeld  \. 
Rabiner,  33  App.  Div.  374 ;"  Stewart  v.  /.  Harper  Bonnell  Co.,  20 
Misc.  174);  and  that  it  is  so  decisive  in  its  character  that  there  is 
a  reasonable  certainty  that  on  another  trial  it  would  change  the 
result.  {Darbee  y,  Ellwood,  67  Barb.  359;  2  Hun,  599;  Myers  v. 
Riley,  36  Hun,  20,  23;  Powell  v.  Jones,  42  Barb.  24;  Geneva,  Ithaca, 
etc.,  R.  R.  Co.v.  Sage,  35  Hun,  95;  Shultz  v.  Third  Ave.  R.R.  Co., 
15  Jones  &  Sp.  285  ;  Anderson  v.  Market  Nat.  Bank,  66  How.  8  ; 
People  V.  McGuire,  2  Hun,  269 ;  Adams  v.  Bush,  2  Abb.  N.  S.  104, 
III ;  Piehlv.  Albany  Railway,  30  App.  Div.  166;  White  v.  Town 
of  Ellisburgh,  18  App.  Div.  514;  Todd  v.  Eighmie,  10  App.  Div. 
142  ;  Sayer  v.  King,  47  N.  Y.  Supp.  422  ;  King  v.  N.  Y.  Cent.  &• 
H.  R.  R.  R.  Co.,  45  App.  Div.  373  ;  Reynolds  v.  Reynolds,  53  N.  Y. 
Supp.  135  ;  Roberts  v.  Johnstown  Bank,  38  St.  Rep.  563  ;  Jackson 
v.  Town  of  Ft.  Covington,  15  N.  Y.  Supp.  793;  Glassford  v. 
Lewis,  82  Hun,  46;  Keister  v.  Rankin,  34  App.  Div.  288;  O'Harra 
v.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  92  Hun,  56.)  When  ail  these 
facts  appear,  and  the  court  is  satisfied  that  the  ends  of  justice 
will  be  piomoted  by  allowing  the  moving  party  an  opportunity  to 
present  the  newly  discovered  evidence,  the  motion  will  be  granted. 
{Powell  V.  Jones,  42  Barb.  24;  Bonynge  v.  Water  bury,  12  Hun, 
S34-) 

It  was  formerly  held  that  where  newly  discovered  evidence 
was  cumulative  a  motion  for  a  new  trial  based  thereon  should  be 
denied.  {People  v.  Superior  Court  of  N.  Y.,  10  Wend.  285  ; 
Raphelsky  V.  Lynch,  43  How.  157;  2  Jones  &  Sp.  31  ;  12  Abb. 
N.  S.  224  ;  Oakley  v.  Sears,  7  Rob.  in  ;  Meyers  v.  Riley,  36  Hun, 
20,  53  ;  Powell  V.  Jones,  42  Barb.  24;  Geneva,  Ithaca,  etc ,  R.  R. 
Co.  V.  Sage,  35  Hun,  95  ;  Gale  v.  New  York  Cent.  &■  H.  R.  R.  R. 
Co.,  53  How.  385  ;  13  Hun,  i  ;  Flemming  v.  Hollenback,  7  Barb. 
271  ;  Cole  V.  Van  Keuren,  51. How.  451  ;  Barteau  v.  Phcsnix  Mu- 
tual Life  Ins.  Co.,  6y  Barb.  354 ;  Peck  v.  Hiler,  30  Barb.  655;  Cole 
V.  Cole,  so  How.  59;  Sheldon  v.  Stryker,  27  How.  387;  42  Barb. 
284.)  The  reason  for  the  existence  of  this  rule  has  never  been 
explained,  and  the  rule  itself,  has,  in  the  furtherance  of  justice, 
been  virtually  abolished.  {Keister  v.  Rankin,  34  App.  Div.  288.) 
The  rule  does  not  rest  upon  any  just  or  solid  foundation  but  is 
simply  the  dictate  of  authority  which  has  been  followed  without 
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When  the  newly  discovered  evidence  is  cumulative.. 


much  consideration  of  its  foundation.  It  is  one  not  to  be  extend- 
ed to  cases  not  falling  directly  within  its  language,  and  will  not 
be  enforced  where  its  enforcement  will  operate  unjustly.  (See 
Wilcox  Silver  Plate  Co.  v.  Barclay,  48  Hun,  54 ;  King  v.  N.  Y. 
Cent.  &■  H.  R.  R.  R.  Co.,  45  App.  Div.  373 ;  Ctegg  v.  New  York 
Newspaper  Union,  51  Hun,  232.)  Newly-discovered  evidence 
may  be  of  as  much  importance  upon  an  issue  as  to  which  evidence 
has  already  been  given,  as  though  no  evidence  upon  that  point 
had  been  adduced  upon  the  trial.  The  rule  to  be  applied  to  such 
newly-discovered  evidence,  whether  cumulative  or  not,  is  :  Is  it 
of  such  a  character  as  is  likely  to  produce  a  different  result  upon 
a  new  trial  ?  If  it  is,  the  fact  that  it  is  in  some  degree  cumulative 
is  no  sufficient  reason  for  the  denial  of  a  new  trial.  [Keister  v. 
Rankin,  34  App.  Div.  288 ;  Bucklin  v.  Ehret,  29  Abb.  N.  C.  62.) 
Cumulative  evidence  means  additional  evidence  of  the  same 
kind  or  degree  as  that  previously  given,  and  upon  the  same  point, 
which  in  substance  and  effect  simply  repeats  or  adds  to  that 
which  has  before  been  testified.  (See  People  v.  Superior  Court  of 
N.  Y.  10  Wend.  285  ;  Parshall-v.  Klinck,  43  Barb.  203  ;  Powell  v. 
Jones,  42  Barb.  24  :  Cole  v.  Cole,  50  How.  59;  Cole  v.  VanKeuren, 
51  How.  451 ;  Lawrence  v.  Ely,  38  N.  Y.  42  ;  Myers  v.  Riley,  36 
Hun,  20 :  Wilcox  Silver  Plate  Co.  v.  Barclay,  48  Hun,  54.)  If  the 
newly  discovered  evidence  consists  merely  of  additional  facts  and 
circumstances  going  to  establish  the  same  points  which  were 
principally  controverted  before,  or  of  additional  witnesses  to  the 
same  facts  and  circumstances,  such  evidence  is  cumulative. 
(^People  v.  Superior  Court  of  N.  Y.  5  Wend.  114,  127.)  But  if  the 
newly-discovered  evidence  does  not  relate  to  a  fact  as  to  which 
the  moving  party  gave  evidence  upon  the  trial,  evidence  of  such- 
new  facts  cannot  be  said  to  be  cumulative  within  the  meaning  of 
the  old  rule.  {Parshall  v.  Klinck,  43  Barb.  203  ;  Powell  v.  Jones, 
42  Barb.  24.) 

The  question  has  not  now  its  old  time  importance,  for 
although  the  evidence  newly  discovered  may  in  some  respects  be 
criticised  as  cumulative,  this  is  not  always  an  insuperable  objec- 
tion to  granting  a  new  trial.  {King  v.  N.  Y.  Cent.  &  H.  R.  R.  R. 
Co.,  45  App.  Div.  373  ;  Vollkommer  v.  Nassau  Electric  R.  R.  Co., 
23  App.  Div.  88  ;  Hess  v.  Sloane,  47  App.  Div.  585.)     Even  when 
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the  old  rule  was  applied  with  considerable  strictness  to  motions 
of  this  character  its  stringency  was  relaxed  when  justice 
required  it. 

The  want  of  recollection  of  facts,  which  by  due  diligence  and 
attention  the  party  might  have  remembered,  is  not  a  ground  for 
a  new  trial.  {Hatfield  v.  Macy,  $2  How.  193;  Fleming  v.  Hollen- 
back,  7  Barb.  271;  Quinn  v.  Lloyd,  i  Sweeny,  253:  Chamberlain  v. 
Lindsay,  i  Hun,  231.)  Evidence  contained  in  the  books  of  the 
moving  party,  but  which  he  had  overlooked  is  not  newly  dis- 
covered within  the  meaning  of  the  rule.  (Burkett  v.  Taylor,  9 
Reporter,  623.)  Nor  is  evidence  newly  discovered  which  was 
known  to  the  party,  and  within  his  reach  at  the  close  of  the  evi- 
dence, but  before  the  close  of  the  trial  and  the  submission  of  the 
case  to  the  jury,  {Dodge  v.  New  York  &•  Washington  Steamship 
Co.,  I  Sweeny,  4153;  6  Abb.  N.  S.  451;  37  How.  524.)  A  party  is 
chargeable  with  facts  known  before  the  trial  by  his  agent  or 
servant.  {Weston  v.  New  York  Elevated R.  R.  Co.,  10  Jones  &  Sp. 
156,)  But  the  law  does  not  exact  from  a  party  or  his  counsel 
the  exercise  of  more  than  reasonable  diligence  in  the  conduct  of 
his  cause;  and  if,  notwithstanding  its  exercise,  material  evidence 
has  eluded  discovery  until  after  the  trial,  which  would  probably 
change  the  result,  a  case  is  presented  for  granting  a  new  trial, 
unless  the  evidence  is  objectionable  under  the  rules  above  stated 
{Bonyngev.  Waterbury,  12  Hun,  534),  or  other  controling  reasons 
exist  for  denying  the  motion.  Although  a  w.'tness,  whose 
evidence  would  have  been  material,  was  present  in  court  during 
the  trial  of  the  cause,  and  although  the  defeated  party  might 
possibly  have  been  led  to  suspect,  from  what  was  stated  on  the 
trial,  that  the  witness  could  give  evidence  in  his  favor,  yet  if  he 
had  no  knowledge  that  the  witness  could  give  such  evidence,  he 
will  not  be  deemed  guilty  of  laches,  because  he  failed  to  discover 
and  avail  himself  of  such  a  possibility.  (Id.;  but  see  Conable  v. 
Smith,  46  St.  Rep.  2;  Conable  v.  Keeney,  46  St.  Rep.  5.)  A 
motion  for  a  new  trial  may  be  granted  to  allow  a  party  to  produce 
the  testimony  of  a  witness,  as  to  what  occurred  at  a  transaction 
between  the  parties  many  years  before  the  trial,  where  the  mov- 
ing party  swears  that  he  had  forgotten  the  presence  of  the  wit- 
ness at  the  transaction,  and  was  only  reminded  of  it  after  the 
trial.     {Huebner  v.  Roosevelt,  7  Daily,  ill.) 
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A  party  is  bound  and  presumed  to  know  the  general  leading 
points  which  will  be  litigated  in  his  case,  and  if  he  omits  to 
procure  evidence  which  with  ordinary  diligence  he  might  have 
procured  in  relation  to  those  points  upon  the  first  trial,  his 
motion  for  a  new  trial  for  the  purpose  of  introducing  such  testi- 
mony will  be  denied.  {People  v.  Superior  Court  of  N.  Y.,  5  Wend. 
114.)  Thus  in  an  action  for  libel,  the  defendant  should  always 
be  ready  to  prove  the  bad  character  of  the  plaintiff  in  mitigation 
of  damages,  and  newly  discovered  evidence  of  bad  character  will 
furnish  no  ground  for  a  new  trial.  {Wkiteman  v.  Leslie,  54  How 
494.)  But  the  exercise  of  reasonable  diligence  does  not  require 
a  party  to  anticipate  the  introduction  of  manufactured  evidence, 
and  to  be  prepared  to  meet  it  on  the  trial;  and  if  in  fact  he  is 
surprised  by  such  evidence  and  unable  to  meet  it  at  the  trial,  the 
court  may  grant  a  new  trial  to  let  in  after  discovered  rebutting 
evidence.     (See  Powell  v.  Jones,  42  Barb.  24.) 

The  fact  that  the  non-production  of  evidence  on  the  trial  was 
not  the  fault  of  the  moving  party  but  of  his  attorney  is  no  ground 
for  the  relaxation  of  the  rules  governing  motions  of  this  character. 
The  remedy  of  the  defeated  party  for  the  neglect  of  his  attorney 
is  not  to  be  sought  at  the  expense  of  his  adversary.  {Thompson 
v.  Welde,  27  App.  Div.  186.) 

It  is  a  well  settled  rule  that  one  who  desires  to  move  for  a 
new  trial  upon  the  ground  of  newly  discovered  evidence  must  do 
so  as  promptly  as  he  can,  and  that  an  unexplained  and  unneces- 
sary delay  is  fatal  to  the  motion.  (Id.;  Batk  Gas  Light  Co.  v. 
Claffy,  18  App.  Div.  155)  But  as  it  is  never  too  late  to  do 
justice,  a  motion  for  a  new  trial  may  be  granted  although  the 
case  may  have  been  carried  to  the  Court  of  Appeals  and  disposed 
of  there,  if  the  ends  of  justice  require  that  a  new  trial  should  be 
granted.     {Keister  v.  Rankin,  34  App.  Div.,  288.) 

Courts  do  not  look  with  favor  upon  a  motion  for  a  new  trial 
founded  upon  newly  discovered  evidence  that  a  witness  for  the 
successful  party  committed  perjury,  unless  the  witness  has  been 
convicted  {Holts  v.  Schmidt,  12  Jones  &  Sp.  327);  especially 
where  the  newly  discovered  evidence  is  that  of  the  perjurer. 
{People  V.  McGuire,  2  Hun,  269.)  But  newly  discovered  evidence 
that  the  judgment  was  recovered  by  conspiracy  and  perjury  has 
been  deemed  sufficient  ground  for  granting  a  new  trial  where  the 
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fact  of  the  conspiracy  was  first  disclosed  by  the  conspirators  upon 
a  quarrel  between  them  after  the  trial,  and  the  motion  was  made 
as  soon  as  the  fact  was  discovered.  {Raphelsky  v.  Lynch,  2  Jones 
&  Sp.  31;  43  How.  157;  12  Abb.  N.  S.  224.) 

Where  parol  evidence  of  the  contents  of  a  material  paper 
has  been  given  upon  the  trial  upon  proof  that  the  paper  has  been 
lost  or  mislaid  and  could  not  be  found,  the  party  against 
whom  such  evidence  was  given,  and  who  has  found  the  paper 
since  the  trial,  should  be  granted  a  new  trial,  if  it  appears  that 
the  paper,  if  produced  on  the  trial,  would  necessarily  have  settled 
the  questions  controverted  on  the  trial  by  oral  testimony,  contrary 
to  the  verdict,  or  if  it  appears  fairly  probable  that  it  would  have 
that  effect.  {Darbeev.  Elwood,  67  Barb.  359;  2  Hun,  599.)  So 
the  non-existence  of  a  paper  testified  to  by  a  witness,  if  dis- 
covered after  the  trial,  may  be  a  ground  for  granting  a  new  trial. 
Thus,  if  a  witness  swears  to  a  payment  by  check,  and  a  subsequent 
examination  of  the  witness's  bank  account  and  checks  dis- 
closes the  fact  that  there  was  no  such  check,  a  proper  case 
is  presented  for  a  new  trial.  (May  v.  Strauss,  8  Abb.  N,  C. 
274.)  So,  where  a  verdict  for  the  plaintiff  turned  upon  the 
question  of  the  credibility  of  witnesses,  the  plaintiff  claiming  one 
version  of  a  contract  and  the  defendant  another,  a  letter  written 
by  the  plaintiff,  which,  if  produced  at  the  trial,  would  have  jus- 
tified the  jury  in  discrediting  his  testimony  and  in  adopting  the 
defendant's  and  which  was  an  admission  on  the  part  of  the 
plaintiff  of  facts  to  some  extent  inconsistent  with  his  claim,  was 
held'to'besuch  newly  discovered  evidence  as  to  justify  the  grant- 
ing of  a  new  trial.  {Newhall  v.  Appleton,  15  Jones  &  Sp.  38.) 
And  it  has  been  held  that  although  it  appears  that  the  newly  dis- 
covered evidence  is  in  some  degree  cumulative,  yet  if  it  tends  to 
show  a  different  state  of  facts  on  an  important  point  from  that 
appearing  on  the  trial,  a  new  trial  may  be  granted.  {Cooper  v. 
Eastern  Transportation  Line,  11  Reporter,  234;  23  Hun,  663.) 

Where  the  only  purpose  of  the  newly  discovered  evidence  is 
to  impeach  a  witness  by  showing  that  his  character  for  truth  and 
veracity  is  bad,  it  will  not  be  considered  as  a  basis  for  a  new  trial; 
but  when  the  main  object  of  the  testimony  is  to  contradict  the 
evidence  of  a  witness  upon  a  material  issue,  it  will  afford  ground 
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for  a  new  trial  although  it  may  also  impeach  him.  {Hess  v. 
Sloane,  47  App.  Div.  585.) 

A  party  moving  for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence  should  give  the  names  of  the  witnesses  who 
can  give  the  evidence,  and  should  also  produce  the  affidavits  of 
the  newly  discovered  witnesses  as  to  what  they  will  testify.  A 
statement  in  the  affidavit  of  the  party  that  he  is  informed  that 
certam  persons  will  testify  to  certain  specified  facts,  without  ex- 
planation of  the  absence  of  the  affidavits  of  such  persons,  is  not 
sufficient.  (See  Arnold  v.  Skaggs,  35  Cal.  684  ;  Cowan  v.  Smith, 
35  111.  416;  Burnley  v.  Rice,  21  Texas,  171  ;  Smith  v.  Gushing,  18 
Wis.  29s  ;  Dunbar  v.  Hollinshead,  10  Wis.  505  ;  McQueen  v.  Stew- 
art, 7  Ind.  535  ;  Suggs  v.  Anderson,  12  Ga.  461 ;  Bright  v.  Wilson, 

7  B.  Mon.  122;  Adams  v.  Bush,  i  Abb.  App.  Dec.  7;  Garvey  v. 
U.  S.  Horse  &  Gattle  Show,  3  Misc.  352  ;  Denny  v.  Blumenthal, 

8  Misc.  544;  Matter  of  Gohen,  84  Hun,  586.)  Whether  the  new 
witnesses  are  entitled  to  credit  will  not  be  passed  upon  and  the 
motion  will  be  disposed  of  on  the  assumption  that  the  affidavits 
of  the  moving  party,  so  far  as  they  are  uncontradicted,  are  true. 
{Peyser  v.  Coney  Island  &  B.  R.  R.  Co.,  81  Hun,  70  ;  Upington  v. 
Keenan,  21  N.  Y.  Supp.  €99 ;  Phelps  v.  Delmore,  26  N.  Y.  Supp. 
276.)  The  moving  papers  must  show  what  the  newly  discovered 
evidence  is  {White,  Corbin  &  Co.  v.  Jones,  86  Hun,  57),  and  must 
show  that  it  is  of  such  a  nature  that,  giving  it  a  fair  and  reason- 
able construction  and  efifect  it  is  likely  to  produce  a  different  re- 
sult upon  a  new  trial,  if  the  motion  be  granted.  Whether  it  is 
likely  to  do  so  or  not  must  depend  upon  the  facts  whfch  have 
been  made  to  appear  by  the  affidavits,  and  the  party  moving  for 
a  new  trial  is  not  entitled  upon  the  motion  to  have  any  inference 
drawn  in  his  favor  of  the  existence  of  facts  which  have  not 
already  been  made  to  appear  unless  they  are  such  as  are  neces- 
sarily to  be  inferred  from  the  facts  in  evidence.  {Todd  w.  Eiglu 
mire,  10  App.  Div.  142.) 

Motions  for  a  new  trial  upon  the  ground  of  newly  discovered 
evidence,  are  not  governed  by  any  well-defined  rules,  but  depend 
in  a  great  degree  upon  the  peculiar  circumstances  of  each  case. 
They  are  addressed  to  the  sound  discretion  of  the  court,  and 
whether  they  should  be  granted  or  refused  involves  the  inquiry 
whether  substantial  justice  has  been  done,  the  court  having  in  view 
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solely  the  attainment  of  that  end.  {Barrett  v.  Third  Ave.  R.  R. 
Co.,  45  N.Y.  632;  Glass  ford  V.Lewis,  82  Ilun,  46.)  The  discretion  to 
be  exercised  is  legal  and  not  arbitrary.  {Carpenter  v.  Coe,  6"/ 
Barb.  411;  Piatt  v.  Munroe,  34  Barb.  291.) 

In  cases  falling  within  the  principles  laid  down  by  the  author- 
ities, the  courts  will  follow  the  established  rules.  But  these  rules 
are  not  of  such  universal  application  as  to  be  decisive  of  every 
case  however  much  it  may  differ  in  circumstances  from  every 
other.  No  arbitrary  rule  can  be  laid  down  which  will  determine 
in  every  case  whether  a  party  exercised  reasonable  diligence  in 
procuring  evidence  for  the  trial,  nor  whether  the  evidence  which 
the  party  desires  to  offer  on  a  new  trial  would  be  likely  to  change 
the  result,  nor  whether  he  has  used  due  diligence  in  making  his 
motion.  Caches  in  moving  for  the  new  trial  may  be  a  sufficient 
ground  for  denying  the  motion.  (Woolfv.  Jacobs,  45  How.  403.) 
So  suspicious  circumstances  attending  the  alleged  newly  discov- 
ered witness,  if  unexplained,  may  be  a  ground  for  denying  the 
motion.  (Chapman  v.  O'Brien,  7  Jones  &  Sp.  244.)  In  all  these 
cases,  rules  and  precedents  are  of  little  value  as  guides  to  the 
exercise  of  judicial  discretion.  So,  too,  exceptional  cases  contin- 
ually arise  in  which  the  development  of  truth  and  the  promotion 
of  substantial  justice  will  furnish  sufficient  ground  for  granting 
new  trials,  although  they  do  not  come  within  any  former  prece- 
dent, and  consequently  not  within  the  operation  of  any  principle 
or  rule  established  for  the  guidance  of  court,  in  the  exercise  of 
their  discretion.     {Piatt  v.  Munroe,  34  Barb.  29  [,  294.) 

Where  a  new  trial  is  granted  on  the  ground  of  newly  dis- 
covered evidence,  it  must  be  upon  the  terms  that  the  moving 
party  pay  the  costs  of  the  former  trial.  {Comstock  v.  Dje,  13 
Hun,  113;  Hossley  v.  Colerick,  3  How.  N.  S.  169,  171.) 


SECTION  V. 

Motion  for  a  New  Trial  on  the   Ground  of  Surprise, 

Motions  for  a  new  trial  are  frequently  made  at  Special  Term 
upon  the  ground  of  surprise,  the  moving  party  claiming  that 
without  fault  on  his  part  he  was  placed  in  an  unexpected  situa- 
tion at  the  trial  which  was  prejudicial  to  his  interests. 
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It  is  not  easy  to  define  the  term  "surprise,"  in  such  language 
as  to  furnish  a  test  by  which  to  determine  whether  the  moving 
party  is  entitled  to  a  new  trial  in  each  case  presented  to  the  court. 
Any  definition  of  the  term  must  of  necessity  be  general.  The 
California  Code  defines  the  term  as  "that  which  ordinary  pru- 
dence could  not  have  guarded  against."  (Cal.  Code,  §  (ti"].  See 
Dewey  v.  Frank,  62  Cal.  343.)  Under  the  Missouri  statute, 
authorizing  a  new  trial  where  there  has  been  a  mistake  or  surprise 
of  a  party,  his  agent,  or  attorney,  it  has  been  held  that  the  term 
"surprise"  denoted  an  unforeseen  disappointment  in  some  reason- 
able expectation  against  which  ordinary  prudence  would  not  have 
afforded  protection.  {Fretwellv.  Laffoon,  "JJ  Mo.  26.)  And  in 
this  State  it  is  a  well  settled  rule  that  where  a  party  alleges  sur- 
prise as  a  ground  for  a  new  trial,  he  is  bound  to  show  that  some 
act  prejudicial  to  him  has  been  done,  which,  with  a  proper  inquiry 
into  the  facts  of  his  case  he  could  not  have  anticipated,  and 
against  which  he  could  not  have  protected  himself  with  due  vigi- 
lance. {Craig  V.  Fanning,  6  How.  336;  De  Leyerv.  Michaelis,  5 
Abb.  203;  Hatfield  V.  Macy,  52  How.  193.  See  ex  parte  Walls, 
64  Ind.  461.) 

In  practice,  by  surprise  is  understood  that  situation  in  which 
a  party  is  placed,, without  any  default  of  his  own,  which  will  be 
injurious  to  his  interests.  {Oakley  v.  Sears,  7  Rob.  1 1 1 ;  Piatt  v. 
Munroe,  34  Barb.  291,  295.)  Where  the  moving  party  presents  a 
clear  case  of  surprise,  which  has  resulted  to  his  prejudice,  and 
shows  himself  without  fault,  and  in  a  situation  to  protect  his 
interests  on  a  new  trial,  the  courts  will  regard  the  motion  with 
favor,  and  grant  it  if  that  disposition  of  the  matter  will  promote 
substantial  justice.     (Id.) 

The  surprise  must  relate  to  a  matter  of  fact,  and  not  of  law. 
A  new  trial  will  not  be  granted  for  surprise  at  the  rulings  of  the 
court  upon  points  of  law.,  (Craig  v.  Fanning,  6  IIow.  336 ;  An- 
derson V.  Market  Nat.  Bank,  66  How.  8;  Giraudat  v.  Korn,  8  Daly, 
406;  Beals  V.  Seals,  27  Ind.  TT.) 

A  party  is  not  entitled  to  a  new  trial  on  the  ground  of  sur- 
prise resulting  from  the  admission  of  competent  evidence  in  sup- 
port of  the  pleading  of  the  adverse  party.  {Farmers  and  Citizens' 
Bank  V.  Slurman,  33  N.  Y.  69,  80  ;  People  v.  Marks,  10  How.  261; 
Blake  V.  Madigan,  65  Me.  522.)     The  question  of  surprise  arises 
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where  there  is  a  variance  between  the  allegation  of  a  pleading  and 
the  projf  [Farmers  and  Citizens  Bank  v.  Sherman,  33  N.  Y.  69, 
80),  or  where  the  adverse  party  is  allowed  to  change  front  upon 
the  trial  by  an  amendment  of  his  pleadings.  Thus  where  the 
complaint  alleges  the  receipt  of  a  sum  of  money  from  the  defen- 
dants on  account  of  the  services  forming  the  basis  of  the  cause  of 
action,  and  the  answer  admits  the  payment  of  that  sum  on  such 
account,  but  on  the  trial  the  plaintiff  is  allowed  to  withdraw  the 
admission  as  to  part  of  the  money  and  to  prove  that  it  was 
received  for  other  services,  the  defendants  are  entitled  to  a  new 
trial  on  the  ground  of  surprise.  {Newhall  v.  Appleton,  15  Jones 
&  Sp.  38.) 

A  new  trial  will  not  be  granted  to  a  plaintiff  on  the  ground  of 
surprise  by  the  testimony  of  a  witness  for  the  defendant,  where  it 
appears  that  the  plaintiff  was  informed  by  the  defendant  before 
suit  that  his  defense  would  be  the  fact  stated  by  the  witness,  and 
was  at  the  same  time  informed  by  the  witness  what  the  fact  was, 
substantially  as  stated  by  him  on  the  trial.  (Meakim  v.  Anderson, 
II  Barb.  215.) 

As  a  general  rule,  a  plaintifif,  after  a  verdict  against  him,  can 
have  no  claim  to  a  new  trial  on  the  ground  of  surprise  by  evidence 
of  witnesses  for  the  defendant.  {Sproul  v.  Resolute,  etc.,  Ins.  Co., 
I  Lans.  71  ;  Messenger  v.  Fourth  Nat.  Bank,  6  Daly,  190  ;  Larri- 
more  v.  Williams,  30  Ind.  18  ;  Helm  v.  Huntington  Bank,  91  Ind. 
44 ;  Savoni  v.  Brashear,  46  Mo.  345  ;  Beckford  v.  Chipman,  44, 
Ga.  543.)  A  plaintiff  who  is  surprised  by  evidence  he  is  not  pre- 
pared to  rebut  should  move  for  an  adjournment,  or  leave  to  with- 
draw a  juror,  as  otherwise  he  is  not  entitled  to  a  new  trial  on  the 
ground  of  surprise.  (Id.;  Rubenfeld  v.  Rabiner,  33  App.  Div.  374; 
Sayer  v.  King,  47  N.  Y.  Supp.  422  ;  Peck  v.  Hiler,  30  Barb.  655.) 
But  this  rule  is  not  inflexible,  and  has  been  departed  from  where 
a  reliance  on  statements  made  by  defendant's  counsel  before  the 
trial  has  occasioned  the  surprise.  (^Continental  Nat.  Bank.  v.  Ad- 
orns, 6j  Barb.  318;  4  Hun,  666:  Tyler  v.  Hoornbeck,  48  Barb. 
198.) 

A  party  cannot  be  said  to  be  surprised  by  testimony  which  he 
is  fully  prepared  to  meet  and  rebut.  {Fitter  v.  Phillips,  3  Jones 
&  Sp.  388.)  Nor  is  he  entitled  to  a  new  trial  when  he  not  only 
cross-examined  the  witness  for  the  adverse  party  upon  that  part 
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of  the  testimony  alleged  to  constitute  the  surprise,  but  also  intro- 
duced evidence  to  contradict  it,  and  did  not  apply  for  a  postpone- 
ment to  get  other  witnesses  on  that  point.  {Whiteman  v.  Leslie, 
54  How.  494.  See  also,  Glendenning  v.  Canary,  5  Daly,  489.} 
Where  a  party  is  in  possession  of  facts  at  the  trial  which 
he  could  have  proved  but  did  not  because  he  thought  the 
evidence  introduced  sufficient  to  entitle  him  to  recover,  his  sur- 
prise at  the  adverse  view  of  the  trial  court  or  referee  will  not 
entitle  him  to  a  new  trial.  {Foster  v.  Easton,  19  St.  Rep.  447 ; 
Smith  V.  Rentz,  73  Hun,  19S.)  Surprise  at  the  final  decision  of  a 
case  is  no  ground  for  a  newtrial.  (Id.)  The  fact  that  the  action 
was  determined  upon  an  unexpected  point,  and  that  evidence 
though  available  was  not  deemed  either  material  or  necessary,  is 
no  ground  for  a  new  trial.  {Dillingham  v.  Flack,  43  St.  Rep. 
806.) 

It  has  been  held  that  it  is  no  ground  for  a  new  trial  upon  the 
ground  of  surprise,  that  the  conduct  of  the  plaintiff  and  his  coun- 
sel on  the  trial  was  such  as  to  mislead  the  defendants  in  their 
defense  and  to  prevent  them  from  introducing  evidence  fully  to 
prove  arid  establish  it  by  inducing  them  to   believe  that  certain 
facts,  upon  which  the  case  ultimately  turned,  would  not  be  denied 
or  disputed.     {Taylor  v.  Harlow,  1 1  How.  285.)     In  such  case  the 
moving  party  is  not  prejudiced  in  his  preparation  for  the  trial  by 
any  acts  of  his  adversary,  and  if,  with  the  means  of  evidence  at 
his   command   he  deliberately  declines  to  use  them  on  the  trial,, 
he  will   be  compelled  to  abide  by  the  consequences  of  his  delib- 
erate act.     (Id.)     So  if,  after  the  plaintiff  has  rested,  the  defen- 
dant's counsel,  upon  an  intimation  of  the  court  in  hjs  favor,  for- 
bears to  examine  the  witnesses  present  in  court,  contrary  to  the 
wishes  of  his  client,  and  the  jury  find   for  the  plaintiff,  this  fur- 
nishes no  ground  for  a  new  trial.     {Beekman  v.  Bemus,  7  Cow.  29.) 
But  while  it  is  technically  correct  to  deny  the  motion  if  founded 
upon  these  grounds    only,  the   court  will   be  justified  in  setting 
aside  the  verdict  upon  slight  additional  grounds.     (See  Bemus  v. 
Beekman,  3  Wend.  667.) 

Where  a  party,  relying  upon  a  representation  of  his  adversary 
made  before  trial,  fails  to  make  preparation  for  the  trial  upon 
some  particular  point,  and  for  that  reason  is  defeated,  a  case  of 
surprise  is  presented   furnishing  a  ground  for  a  new  trial.     Thus 
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where  a  party  in  advance  of  the  trial  has  promised   not  to  call  a 
particular  witness,  and  the  other  party,  in  reliance  on  the  promise, 
has  neglected  to  subpoena    impeaching   witnesses,  the  calling  of 
such  witness  in  violation  of  the  promise  is  such  a  surprise  as  will 
justify  the  court  in  granting   a  new  trial.     {Tyler  v.  Hoornbeck, 
48  Barb.  198.)     So  where  the  plaintiff's  attorney  was  led,  by  con- 
versation with  defendant's  attorney,  to    suppose    that  no  serious 
defense  would  be  interposed,  and  therefore  neglects  to  subpoena 
an    important   witness,   it  was  held    that  a  proper  case  was  pre- 
sented   for   setting  aside   the    verdict  and    granting  a  new  trial, 
although    no    deceit    or   fraud    was   intended  by  the  defendant. 
{Continental  Nat.  Bank  v.  Adams,   6j  Barb.    318;  4  Hun,  666.) 
,  So    where  the    conversation    of  the  plaintiff's    counsel   led  the 
defendant  to  believe   that  the  case  would  turn  on  questions  of 
law,  and  that  the  facts  were  not    in    dispute,  but  on  the  trial  the 
plaintiff    took   objections   to    defects  in   documents  relied  upon 
by  the  defendant  as  his  defense,  and  procured   their  exclusion,  a 
new  trial  was  granted.     {Chamberlain  v.   Lindsay,  i  Hun,  231.) 
'  So  a  new  trial   was  granted  on  the  ground  of  surprise,  where  the 
I  attorney  for  one  of  the  parties  held  a  deed  important  to  the  rights 
j  of  the  adverse  party,  and  before   the  trial   delivered  it  to  a  third 
I  person,  without    notice  to    his    adversary,  who    subpoenaed    the 
attorney,  and  also  gave  notice  to  him  to  produce  the    deed,  and 
on  the  trial  first  learned  that  it  was  not  in  his  possession.  {Jackson 
v.  Warford,  7  Wend.  62.) 

Where  no  attempt  is  made  to  postpone  the  trial  of  a  cause 
on  account  of  the  absence  of  one  of  the  counsel  for  the  party 
ultimately  defeated,  such  absence,  though  satisfactorily  ex- 
plained, will  not,  as  a  general  rule,  be  a  ground  for  granting  a 
new  trial.  {Smith  v.  Osborn,  45  How.  351)  Thus,  where  the  new 
trial  is  asked  for  upon  the  ground  that  one  of  the  counsel  for 
the  moving  party  was  absent  on  the  trial  of  the  cause  on  account 
of  the  sickness  of  his  wife,  and  that  the  other  counsel  was  not 
informed  in  time  to  move  for  a  postponement,  the  motion  may 
be  denied  if  no  reason  is  given  why  the  latter  was  not  informed  in 
time  of  his  colleague's  absence.  {Hart  v.  Thomas,  61  Ga.  470.) 
But  where  the  leading  counsel,  having  in  his  possession  important 
documentary  evidence,  was  unavoidably  prevented  from  attend- 
ling  the  trial,  and  a  motion  for   a   postponement  on  this  ground 
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was  made  and  denied,  this  was  deemed  a  sufficient  ground  for  a 
new  trial.  {Thrasher  v.  Anderson,  45  Ga.  538;  Rust  v.  Ketchum, 
46  Ga.  534.)  In  all  cases  where  absence  of  counsel  is  relied  on  as 
a  ground  for  a  motion  for  a  new  trial,  it  should  be  made  to  ap- 
pear that  there  were  probable  merits  in  the  cause  of  the  defeated 
party  which  suffered  prejudice  from  the  absence  of  the  counsel 
relied  on.  (^Garnett  v.  Kirkman,  44  Miss.  94.)  The  moving 
party  should  show  that  he  can  on  another  trial  make  a  better 
presentation  of  his  case.  {Porter  v.  Triola,  84  111.  325.)  Sickness 
of  counsel  is  not  a  good  ground  for  applying  for  a  new  trial 
where  the  facts  disclose  a  manifest  want  of  diligence  in  procuring 
other  counsel.  [Landru,m  v.  Farmer,  7  Bush.  [Ky.J  46.)  And 
where  a  party  has  been  notified  by  his  couisel  that  iie  shall 
abandon  the  case  unless  his  fees  are  paid,  and  has  not  paid  such 
fees,  he  cannot  obtain  a  new  trial  on  the  ground  of  surprise  by 
the  non-attendance  of  the  counsel.  {Goldsfone  v.  Sperling,  39 
Cal.  447.) 

The  unexpected  adverse  testimony  of  a  party's  own  witness 
may  be  a  good  ground  for  a  new  trial  on  the  ground  of  surprise 
{Oakley  v.  Sears,  7  Rob.  iii),  where.no  want  of  diligence  in 
guarding  against  the  surprise  is  attributable  to  the  moving  party, 
and  it  appears  that  he  has  been  injured  thereby.  (Todd  v.  State, 
2^  Ind.  212.)  But  if  it  is  claimed  that  the  testimony  of  the  wit- 
ness on  the  trial  was  at  variance  with  that  given  by  him  on  a 
former  occasion,  a  new  trial  should  not  be  granted  if  it  does  not 
appear  that  an  attempt  was  made  to  refresh  the  memory  of  the 
witness  and  to  direct  his  attention  to  the  points  of  difference. 
{Howell  V.  Howell,  37  Mo.  124.)  If  it  does  not  appear  that  there 
was  any  material  variance  between  the  testimony  given  on  the 
trial  and  on  the  former  occasion,  and  the  moving  party  does  not 
produce  the  affidavits  of  the  witnesses  by  whom  he  expects  to 
establish  his  case  on  the  new  trial,  the  motion  will  be  denied. 
{Phenix  v.  Baldwin,  14  Wend.  62.)  The  surprise  of  a  party  at  the 
refusal  of  his  witness  to  testify  as  he  hoped  and  expected  that  he 
would  testify,  is  no  ground  for  a  new  trial  where  such  witness 
was  not  called  and  sworn.  {Shultz  v.  Third  Ave.  R.  R.  Co.,  15 
Jones  &  Sp.  285.) 

Where  a    material   witness,  duly  subpoenaed  and  in  attend- 
ance until  the  cause  is  called  for  trial,  unexpectedly  absents  him- 
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self,  and  by  reason  of  his  absence  a  verdict  is  rendered  against, the 
party  subpoenaing  him,  a  case  is  presented  for  granting  a  new- 
trial,  particularly  if  a  postponement  of  the  trial  was  moved  for  and 
denied,  and  the  witness  is  insolvent  and  unable  to  respond  in 
damages.  {Ruggles  v.  Hall,  14  Johns.  112;  Tildenv.  Gardinier, 
25  Wend.  663.)  But  where  the  moving  party,  instead  of  sub- 
poenaing a  witness,  wrote  to  him  tq  hold  himself  in  readiness  to 
attend  the  trial  upon  the  receipt  of  a  telegram,  and,  failing  to 
sscure  his  attendance,  went  on  with  the  case  without  requesting 
a  postponement,  it  was  held  that  a  new  trial  should  be  denied. 
[Gawthorp  v.  Leary,  9  Daly,  353)  If  a  party,  relying  upon  the 
promise  of  a  witness  to  be  present  at  the  trial,  fails  to  have  him 
subpoenaed,  the  absence  of  the  witness  is  no  ground  for  a  new 
trial.  (Roach  v.  Colbern,  76  Mo.  624.  See  Etch  v.  Taylor,  17 
Minn.  172.)  Where  a  party  knew  at  the  time  of  the  trial  that 
-two  of  his  witnesses  were  absent,  but  took  no  steps  to  enforce 
their  attendance,  his  surprise  at  their  absence  is  no  ground  for  a 
new  trial.  {Brady  v.  Valentine,  3  Misc.  19.)  And  where  a  party 
goes  to  trial  knowing  that  one  of  his  witnesses  had  not  arrived,  but 
with  the  expectation  that  he  would  arrive  before  the  close  of  the 
case,  his  surprise  that  his  expectations  were  not  realized  is  no 
ground  for  a  new  trial.  (Leonard  v.  Germania  Fire  Ins.  Co.,  2 
Misc.  548.) 

But  if  an  important  witness,  residing  out  of  the  State,  and 
consequently  not  within  the  reach  of  a  subpoena,  has  attended 
voluntarily  at  the  prior  terms  of  court  at  which  the  cause  has 
been  noticed  for  trial,  and  has  promised  to  attend  at  the  next 
term  of  court,  but  fails  to  attend  when  the  cause  is  called  for 
trial,  his  unexpected  absence  may  be  a  sufficient  ground  for 
granting  a  new  trial,  although  the  witness  was  not  subpoenaed, 
if  a  motion  for  a  postponement  on  account  of  his  absence  was 
denied,  and  the  moving  party  did  not  have  notice  of  the  fact 
that  the  witness  would  not  be  in  attendance  in  time  to  take  his 
testimony  by  commission.     (Cahill v.  Hilton,  31  Hun,  114.) 

A  party  moving  for  a  new  trial  on  the  ground  of  surprise 
should  be  guilty  of  no  laches  in  making  his  application.  (See 
Schweizer  v.  Raymond,  6  Abb.  N.  C.  378 ;  Delmas  v.  Martin,  39 
Cal,  555  ;  Prestonw.  Eureka  Art  Stone  Co.,  54  Cal.  198.)  If  the 
surprise  consists  in  the  absence  of  a  material  witness,  the  moving 
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affidavits  should  show  what  such  witness  will  testify  to  {Swartzel 
V.  Rogers,  3  Kansas,  374);  and  generally  this  should  be  shown  by 
the  affidavit  of  the  witness  or  a  satisfactory  reason  given  for  the 
omission  {Cowan  v.  Smith,  51  111.  416-,  Ward  v.  Cobbs,  14  Texas, 
303;  Spillars  v.  Curry,  10  Texas,  143)  ;  unless  the  witness  has 
been  sworn  on  a  former  trial  of  the  action.  (See  Cahill  v.  Hilton, 
31  Hun,  114.)  Where  it  is  the  attorney  who  was  surprised,  he, 
and  not  his  client,  should  make  affidavits  to  the  facts  showing 
the  surprise. 

The  application,  like  all  other  applications  for  a  new  trial  on 
facts  not  appearing  by  the  record,  is  addressed  to  the  sound  dis- 
cretion of  the  court  (see  Williams  v.  Montgomery,  60  N.  Y.  648 ; 
Lawrence  v.  Ely,  38  N.  Y.  42 ;  Selden  v.  Delaware  &  H.  Canal 
Co.,  29  N.  Y.  634),  and  may  be  granted  in  a  proper  case  before 
or  after  the  entry  of  judgment.  {Tracy  v.  Altmyer,  46  N.  Y.  598; 
Code  of  Civil  Pro.  §  1005.) 

Subject  to  the  general  rules  before  stated,  the  decision  of 
every  case  must  depend  upon  its  peculiar  facts  as  disclosed  at  the 
hearing,  and  the  court  will  grant  or  deny  the  motion  as  seems 
most  likely  to  promote  substantial  justice.  {Tyler  v.  Hoornbeck 
48  Barb.  197.)  If  the  motion  is  granted,  the  court  may  require 
the  moving  party  to  pay  the  costs  of  the  trial  and  the  costs  of 
opposing  the  motion.     (Id.) 


SECTION   VI. 
For  Matters  Pertaining  to  the  Jury. 

Improper  interference  with  the  jury. — Any  improper  inter- 
ference with  the  jury  during  the  trial  of  the  cause,  or  durmg  the 
consultation  of  the  jury  in  the  jury  room,  which  might  have  in- 
fluenced the  verdict,  is  sufficient  ground  for  setting  aside  the 
verdict  and  granting  a  new  trial,  without  regard  to  the  source  or 
motive  of  the  interference.  {O'Brien  v.  Merchants'  Ins.  Co.,  48 
How.  448;  Nesmith  v.  Clinton  Fire  Ins.  Co.,  8  Abb.  141;  Reynjlds 
v.  Champlain  Transp,  Co.,  y  How.  7;  Thomas  v.  Chapman,  43 
Barb.  98;  Watertown  Bank  &■  Loan  Co.  v.  Mix,  51  N.  Y.  558.) 
Thus  a  verdict  has  been  set  aside  where  it  appeared  that  a  paper, 
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not  in  evidence  on  the  trial,  containing  criticisms  and  suggestions 
in  relation  to  the  accounts  in  controversy,  was  clandestinely  put 
by  the  agent  of  one  of  the  parties  into  the  books  of  account 
allowed  to  be  taken  to  the  jury  room.  {O'Brien  v.  Merchants' 
Ins.  Co.,  48  How.  448.)  But  a  new  trial  will  be  denied  where  it 
is  shown  by  the  affidavits  of  the  jurors  that  none  of  them  either 
read  the  paper  or  were  acquainted  with  its  contents.  {New  York 
&  N.  J.  Ice  Lines  v.  Howell,  19  App.  Div.  341.) 

A  verdict  was  set  aside  where  a  third  party,  during  the 
trial  of  the  cause,  made  statements  to  a  juror  tending  to  im- 
pair his  confidence  in  the  credibility  of  the  witnesses  for  the  de- 
feated party.  [Nesmith  v.  Clinton  Fire  Ins.  Co.,  8  Abb.  141.)  So 
a  verdict  has  been  set  aside  for  misconduct  of  £he  officer  having 
charge  of  the  jury  whicli  tended  to  influence  their  verdict. 
{Thomas  v.  Chapman,  45  Barb.  98.)  In  the  case  cited  the  officer 
informed  certain  members  of  the  jury  that  the  case  was  clear  for 
the  plaintiff;  that  they  had  better  agree  and  go  home,  as  otherwise 
he  should  lock  them  up  for  the  night.  In  another  case  it  was 
held  that  while  the  courts  will  guard  the  verdict  of  a  jury  with 
the  greatest  caution  from  the  least  intermeddling  or  improper 
influence  by  a  party,  they  will  not  disturb  a  verdict  for  interfer- 
ence by  the  officer  having  the  jury  in  charge.  {Baker  v.  Simmons, 
29  Barb.  iq8.)  And  in  a  number  of  cases  the  courts  have  refused 
to  disturb  the  verdict  of  a  jury  for  interference  by  the  officer  in 
charge,  but  rather  upon  the  ground  that  there  was  a  lack  ofcom- 
petent  evidence  that  the  misconduct  of  the  cflScer  in  any  way 
tended  to  affect  the  result,  than  upon  the  theory  that  misconduct  of 
the  officer,  was  not  a  ground  for  a  new  trial.  (See  Taylor  v. Everett, 
2  How.  23;  People  v.  Carnal,  i  Park.  Cr.  R.  256;  Hager  v.  Hager;  iS 
Barb.  92,  102;  People  v.  Hartung,  17  How.  85.)  Communications 
between  the  jurors  and  the  officer  having  them  in  charge,  may  un- 
doubtedly furnish  ground  for  a  new  trial  where  they  had  a  manifest 
tendency  to  influence  the  jury  improperly  against  the  unsuccessful 
party  or  where  they  were  such  that  prejudice  may  have  resulted. 
(  Wiggins  V.  Downer,  6y  How.  65.)  But  a  mere  statement  of  the 
officer's  opinion  that  unless  the  jury  agreed  they  would  be  detained 
until  the  next  day  at  noon,  is  not  such  an  irregularity  as  will 
avoid  the  verdict,  although  such  communication  is  improper. 
(Id.) 


^84  New  Trials  and  Appeals. 


Commnnications  between  the  court  and  Joiy. 


If  the  prevailing  party  or  his  counsel  furnished  intoxicating 
liquors  to  a  juror  during  the  progress  of  the  trial,  this  is  a  good 
ground  for  granting  a  new  trial,  unless  it  is  clearly  shown  that  it 
was  not  intended  to  influence  the  action  of  the  juror,  and  did  not 
influence  him  in  rendering  his  verdict.  (Pittsburg,  &c.,  R.  R.  Co, 
V,  Porter,  32  Ohio  St.  323.)  But  the  fact  that  the  officer  in 
charge  of  the  jury  gave  intoxicating  liquor  to  a  juror  who  was 
ill,  and  allowed  a  physician  to  attend  him  in  the  jury  room,  is 
not  a  ground  for  a  new  trial.     [Nichols  v.  Nichols,  136  Mass.  256.) 

Communications  between  the  court  and  jury. — A  motion 
for  a  new  trial  may  be  granted  upon  the  ground  that  the  trial 
judge,  without  the  knowledge  and  assent  of  the  parties  sent  a 
communication  to  the  jury  in  relation  to  the  evidence  in  the 
case  which  might  have  influenced  the  verdict  to  the  prejudice  of 
the  defeated  party.  {Watertown  Bank  &  Loan  Co.  v.  Mix,  51 
N.  Y.  558;  Plunkett  v.  Appleton,  9  Jones  &  Sp.  159;  51  How.  469. 
See  Bunn  v.  Croul,  10  Johns.  239;  Taylor  v.  Betsford,  13  Johns. 
487;  Neil  V.  Abel,  24  Wend.  185,  186;  Sargent  v.  Roberts,  i  Pick. 
337;  People  V.  Linzey,  79  Hun,  23;  High  v.  Chick,  81  Hun,  100; 
Seeley  v.  Bisgrove,  83  Hun,  293;  Kehrley  v.  Sha/er,  92  Hun,  196.) 
It  is  not  necessary  that  the  communication  should  relate  to  the 
evidence  in  the  case  to  effect  this  result,  nor  is  it  material  whether 
the  communication  was  oral  or  written ;  nor  is  it  necessary  for 
the  moving  party  to  show  affirmatively  that  the  communication 
tended  to  his  injury.  (Id.)  But  if  it  clearly  appears  upon  the 
hearing  of  the  motion  that  the  communication  was  immaterial, 
or  that,  instead  of  being  prejudicial  to  the  defeated  party,  it  was 
favorable  to  hfm,  and  could  not  have  worked  any  injustice,  or  in 
any  way  afiected  the  result,  the  motion  may  properly  be  denied. 
(^Mahoney  v.  Decker,  18  Hun,  365  ;  Rogers  v.  Moulthrop,  13  Wend. 
274;  Norton  v.  Horton,  2  Cow.  589.)  The  motion  may  also  be 
denied  where  it  does  not  appear  what  Communication,  if  any,  was 
sent  to  the  jury.     (Gillotte  v.  Jackson,  9  Jones  &  Sp.  308.) 

A  new  trial  will  not  be  granted  merely  because  the  court 
gave  instructions  to  the  jury  in  open  court,  in  the  absence  of  the 
party  and  of  his  counsel,  after  the  jury  had  retired  to  consider 
their  verdict.  Wiggins  v.  Downer,  67  How.  65.)  But  if  the  in- 
structions so  given   were  erroneous,  a  party  prejudiced  thereby 
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has  a  remedy  by  motion  for  a  new  trial  or  by  appeal  from  the 
judgment.     (See  WJteeler  v.  Sweet,  137  N.  Y.  435.) 

Compelling  an  agreement  of  the  jury. — The  question 
whether  jurors  shall  be  allowed  to  separate,  whether  they  shall 
be  furnished  refreshments,  whether  they  may  bring  in  a  sealed 
verdict,  and  as  to  the  length  of  time  they  shall  be  kept  together 
for  the  purpose  of  an  agreement,  rests  so  far  in  the  discretion  of 
the  court  that  it  cannot  be  reviewed  upon  an  exception.  For  any 
abuse  in  the  exercise  of  this  discretion  redress  may  be  obtained 
by  motion  to  set  aside  the  verdict  as  for  misconduct  of  the  jury. 
{Caldwell  V.  New  Jersey  Steamboat  Co.,  47  N.Y.  282,  See  White 
V.  Calder,  35  N.  Y.  183;  Selden  v.  Delaware,  etc..  Canal  Co.,  29 
N.  Y.  634,) 

A  judge  has  no  right  to  threaten  or  intimidate  a  jury  in  order 
to  affect  their  deliberations,  and  ought  not  even  to  allude  to  his 
own  purposes  as  to  the  length  of  time  they  are  to  be  kept  to- 
gether. There  should  be  nothing  in  the  intercourse  of  the  judge 
with  the  jury  having  the  least  appearance  of  duress  or  coercion  \ 
and  while  the  judge  may  repeatedly  and  earnestly  urge  upon  the 
jury  all  proper  motives  to  induce  them  to  agree  upon  a  common 
result,  he  should  leave  them  to  feel  that  they  act  with  entire 
freedom  in  their  deliberations,  and,  in  case  they  continue  to  dis- 
agree, should  not  expose  them  to  unreasonable  inconvenience,  or 
criticise  their  action  with  undue  severity.  He  may  keep  the  jury 
together  as  long  as  in  his  judgment  there  is  any  reasonable  pros- 
pect of  their  being  able  to  agree  ;  but  if,  after  the  jury  have  de- 
liberated for  a  long  time  without  reaching  an  agreement,  the 
judge  either  expressly  states  or  distinctly  intimates  to  the  jury 
that  they  will  not  be  discharged  until  they  have  agreed  upon  a 
verdict,  or  until  some  distant  time  in  the  term,  and  the  jury  soon 
thereafter  agree,  the  verdict  so  obtained  will  be  set  aside.  {Green 
v.  Telfair,  11  How.  266;  Slater  v.  Mead,  53  How.  57;  Ingersolt 
V.  Town  of  Lansing,  %\  Hun,  .101.  But  s&&  Erwin  v.  Hamilton, 
50  How.  32.)  But  the  fact  that  the  officer  in  charge  of  the  jury 
has  stated  his  convictions  to  the  jury  that  they  would  be  kept 
together  for  a  long  time  unless  they  agreed  upon  a  verdict, 
although  an  irregularity,  is  not  a  ground  for  a  new  trial.  ( Wiggins 
V.  Downer,  67  How.  65  ;  Leach  v.  Wilbur,  9  Allen,  212.) 
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Verdicts  obtained  by  duress,  intimidation,  or  physical  ex- 
haustion of  jurors  ought  to  be  promptly  set  aside  without  regard 
to  the  source  of  the  intimidation  or  improper  restraint ;  and  if 
jurors  are  led  to  believe,  through  the  mis-statements  of  the 
officer  in  charge,  that  the  court  has  expressed  a  determination  to 
keep  them  together  until  they  agree,  or  for  an  unreasonable 
length  of  time,  and  find  a  verdict  merely  to  escape  imprisonment, 
the  party  prejudiced  by  the  verdict  is  as  clearly  entitled  to  have 
it  set  aside  as  though  the  officer  was  the  mouth-piece  of  the 
■court.  It  is  the  injury  to  the  party  and  not  the  source  of  the 
injury  which  should  be  considered. 

Disqualification  of  juror. — It  has  been  held  that  where  a 
juror  is  disqualified  from  sitting  as  such  upon  the  trial  of  a  cause 
by  reason  of  relationship  or  otherwise,  yet  is  accepted  without 
objection  by  either  party,  the  presence  of  the  disqualified  juror 
is  not  a  ground  for  a  new  trial,  although  the  disqualification  was 
not  known  to  the  defeated  party,  unless  it  appears  that  he  was 
actually  prejudiced  by  it.  {Salisbury  v.  McClaskey,  26  Hun,  262; 
Cole  V.  Van  Keuren,  51  How.  451  ;  Woodward  v.  Dean,  113  Mass. 
297 ;  Rollins  v.  Ames,  9  Am.  Dec.  79,  8i,«.;  Jones  v.  People,  2  Col. 
T,  351  ;  Wassum  v.  Feeney,  121  Mass.  93  ;  Spicer  v.  Fulgum,  67 
N.  C.  18  ;  United  States  v.  Baker,  3  Ben.  68.  But  see  Mann  v. 
Fair  lee,  44  Vt.  672  ;  Quinn  v.  Halbert,  52  Vt.  353  ;  Bullard  v. 
Smith,  63  Ga.  165  ;  Williams  v.McGrade,  18  Minn.  82  ;  Hudspeth 
V.  Henderson,  64  Ind.  133.)  The  decisions  in  this  State  were  ren- 
dered under  the  Code  as  it  existed  before  the  amendment  of 
1883.  Under  the  present  Code  a  judge  is  prohibited  from  sitting 
as  such  where  he  is  related  by  consanguinity  or  affinity  to  any 
party  to  the  controversy  within  the  sixth  degree  (Code  of  Civil 
Pro.  §  46);  and  persons  are  disqualified  from  sitting  as  jurors  if 
related  by  consanguinity  or  affinity  to  a  party  to  the  issue  in  the 
same  cases  in  which  judges  are  disqualified.  (Id.  §  1166.)  The 
party  related  to  the  juror  must  raise  the  objection  before  the 
case  is  opened  ;  but  any  other  party  to  the  issue  may  raise  the 
objection  within  six  months  from  the  date  of  the  verdict.  (Id.; 
The  proper  way  to  take  the  objection  is  by  a  motion  to  set 
^side  the  verdict  and  for  a  new  trial;  and  the  right  to  this  remedy 
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is  of  little  value  if  the  moving  party  is  required  to  show  afifirma- 
tively  that  he  was  prejudiced  by  the  trial  of  his  cause  before  a 
relative  of  the  successful  party. 

Misconduct  of  the  jury. — Where  a  juror  on  his  examination 
by  the  counsel  for  the  defendant  was  asked  whether  he  had  any 
business  relations  with  either  of  the  counsel  or  the  attorney  for 
the  plaintiff  in  the  action,  and  upon  his  answering  that  he  had 
not,  was  allowed  to  sit  as  a  juror  in  the  case,  the  verdict  was  set 
aside  and  a  new  trial  granted  for  the  misconduct  of  the  juror, 
upon  its  being  made  to  appear  that  at  the  time  of  the  trial  the 
counsel  for  the  plaintiff  was  the  attorney  of  record  for  the  juror 
in  another  action  or  proceeding.  {Fealy  w.  Bull,  ii  App.  Div. 
468.)  So  the  failure  of  a  juror]to  disclose  the  fact  that  as  a  livery 
stable  keeper  he  furnished  horses  on  the  order  of  the  corporation 
counsel,  when  the  jury  were  asked  if  they  had  any  business  rela- 
tions with  the  city  attorney's  office,  has  been  deemed  such  mis- 
conduct as  to  entitle  the  plaintiff  to  a  new  trial.  (McGarry  v. 
City  of  Buffalo,  53  St.  Rep.  882.) 

A  verdict  will  be  set  aside  and  a  new  trial  granted  for  any 
misconduct  of  the  jury  which  probably  resulted  to  the  prejudice  of 
the  moving  party,  but. not  for  irregularities' by  which  he  could 
not  have  been  prejudiced.  {Smith  v.  Thompson,  i  Cow.  221; 
Oliver  \.  Trustees  of  First  Presby.  Church,  5  Cow.  283;  Haightv. 
City  of  Elmira,  42  App.  Div.  391;  Ex  parte  Hill,  3  Cow.  3155; 
Horton  v.  Horton,  2  Cow.  589;  Wilson  v.  Abrahams,  i  Hill,  207; 
Fash  v.  Byrnes,  14  Abb.  12;  Hager  v.  Hager,  38  Barb.  92,)  If,  in 
course  of  the  trial,  a  juror  has  in  any  way  come  under  the 
influence  of  the  party  who  afterwards  has  the  verdict;  or  there  is 
a  reason  to  suspect  that  he  has  drank  so  much  at  his  own  expense 
as  to  unfit  him  for  the  proper  discharge  of  his  duty  {Rose  v. 
Smith,  4  Cow.  17;  People  v.  Douglass,  4  Cow.  28;  Brant  v.  Fowler, 
7  Cow.  562;  People  v.  Schad,  58  Hun,  571;  Hanrahan  v.  Ayres, 
10  Misc.  436;  Patrick  v.  Victor  Knitting  Mills  Co.,  37  App.  Div. 
7);  or  where  he  has  so  grossly  misbehaved  himself  in  any  other 
respect  as  to  show  that  he  had  no  just  sense  of  the  responsibility 
of  his  station,  the  verdict  ought  not  to  stand.  But  every  irreg- 
ularity which   would   subject  the  juror   to   censure,  whether  in 
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drinking  spirituous  liquor,  separating  from  his  fellows,  or  the 
like,  should  not  overturn  the  verdict  unless  there  is  some  reason 
to  suspect  that  the  irregularity  may  have  had  an  influence  on  the 
final  result.  {^Wilson  v.  Abrahams,  i  Hill,  207;  People  v .  Schad, 
58  Hun,  S/I.)  Each  case  must  be  determined  upon  the  facts 
presented;  and  in  deciding  the  motion  the  court  will  look  into 
the  merits  of  the  controversy,  and  consider  the  probable  effect  of 
the  irregularity  upon  the  final  result.  {Hackley  v.  Hastie,  3 
Johns,  252;  Schappner  v.  Second  Ave.  R.  R.  Co.,  55  Barb.  497) 

It  is  the  policy  of  the  law  to  watch  over  the  deliberations  of 
the  jury,  and  to  guard  them  from  all  impressions  and  influences 
in  respect  to  the  issues  involved  not  derived-  from  a  trial  in  open 
court  in  the  presence  of  the  parties  and  their  counsel;  and  there- 
fore, if  the  jury  during  their  deliberations  find  the  minutes 
of  the  presiding  judge,  containing  only  an  imperfect  statement  of 
the  evidence,  and  proceed  to  read  and  comment  upon  the  evidence 
as  there  stated,  their  verdict  may  properly  be  set  aside  and  a 
new  trial  granted.  {Mitchell  v.  Carter,  14  Hun,  448;  Neil  v.  Abel, 
24  Wend.  185.)  The  same  rule  would  apply  to  the  unauthorized 
use  by  the  jury  of  any  other  paper  bearing  upon  the  merits  of  the 
controversy  and  tending  to  influence  their  verdict.  But  if  the 
jury,  with  the  concurrence  of  the  judge,  take  a  paper  which  has 
been  given  in  evidence  to  the  jury  room,  this  constitutes  no 
error  calling  for  a  new  trial,  as  the  judge  has  the  right  in  the 
exercise  of  a  sound  discretion  to  permit  the  jury  to  inspect  it. 
{Howlandv.  Willetts,  9  N.  Y.  170;  Schappner  w.  Second  Ave.  R.  R. 
Co.,  55  Barb.  497.)  So  if  the  jury,  with  the  concurrence  of  the 
judge  but  without  the  knowledge  of  the  parties,  take  to  the  jury 
room  a  paper  not  put  in  evidence,  this  will  not  be  an  error  calling 
for  a  new  trial  if  it  appears  either  that  it  was  not  read  or  used  by 
them,  or  that  it  was  immaterial  in  its  character,  and  an  examina- 
tion of  the  whole  case  leads  to  the  conclusion  that  it  could  not 
have  had  any  bearing  upon  the  issues  or  the  result.  (Id.)  So  if 
the  jury  accidentally  come  in  possession  of  a  paper  not  put  in 
evidence,  and  on  discovery  of  this  fact  are  charged  by  the  court 
to  disregard  it,  this  is  no  ground  for  a  new  trial,  especially  if  the 
paper  related  only  to  a  question  in  the  case  as  to  which  there  was 
no    conflict   of   evidence,  and  upon  which  their  verdict  was  war- 
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ranted  by  the  testimony  given  upon  the  trial.  {Dolan  v.  ^tna 
Ins.  Co.,  22  Hun,  396.  And  see  Gardner  v.  Kimball,  58  N.  H. 
202.) 

When  the  jury  determine  by  lot  whether  their  verdict  shall 
be  for  the  plaintiff  or  for  the  defendant,  their  verdict  will  be  set 
aside.  {Mitchell  v.  Ehle,  10  Wend.  S95.)  So  if  the  jurors  agree 
that  the  amount  for  which  their  verdict  shall  be  rendered  shall  be 
ascertained  by  each  juror  marking  down  such  sum  as  he  thinks 
proper,  and  dividing  the  aggregate  by  twelve,  the  quotient  to  be 
the  verdict,  the  verdict  so  reached  will  be  set  aside  and  a  new 
trial  ordered.  [Smith  v.  Cheetham,  3  Caines'  R.  57;  Thomas  v. 
Dickinson,  12  N.  Y.  364;  Harvey  v.  Rickett,  15  Johns.  87  ;  Roberts 
V.  Failis,  1  Cow.  238.)  But  if  there  was  no  previous  agreement 
to  abide  by  the  contingent  result  at  all  events,  and  the  general 
average  of  the  opinions  of  all  the  jurors  was  obtained  for  the 
sake  of  arriving  at  a  reasonable  measure  of  damages,  without 
binding  the  jurors  by  the  result,  a  subsequent  adoption  of  that 
result  as  the  verdict  will  not  be  a  sufficient  ground  for  a  new  trial. 
{Danav.  Tucker,  4  Johns.  487;  Miller  v.  St.  Louis  R.  R.  Co.,  5  Mo. 
App.  471.) 

The  hardships  of  the  former  practice  of  keeping  juries 
together  without  separation  from  the  commencement  of  the  trial 
until  the  announcement  of  a  verdict  has  been  recognized  in  this 
age  of  protracted  trials  and  badly  ventilated  court-rooms,  and 
juries  are  now  allowed  great  freedom  of  movement  during  the 
trial  under  proper  cautionary  instructions  from  the  court.  But 
any  abuse  of  the  liberty  so  given,  or  violation  of  the  instructions 
of  the  court,  if  of  such  a  nature  as  to  give  reasonable  grounds  for 
belief  that  it  has  resulted  in  injury  to  a  party  is  still  a  ground  for 
setting  aside  the  verdict  and  granting  a  new  trial.  It  would  be 
idle  to  attempt  to  slate  what  combination  of  improper  acts  and 
suspicious  circumstances  will  entitle  a  defeated  party  to  have  a 
verdict  set  aside  in  every  conceivable  case.  Each  application  to 
the  court  must  depend  upon  its  own  circumstances,  and  prece- 
dents are  of  little  value  as  guides  to  a  correct  decision.  The  mere 
fact  that  a  juror,  immediately  after  the  charge,  went  across  the 
street  and  drank  a  glass  of  beer  {Carter  v.  Ford  Plate  Glass  Co. 
85  Ind.  180.  See  Larimer  v.  Kelly,  13  Kans.  ^%),  or  took  a  num- 
ber of  drinks  at  his  own  expense  during  the  progress  of  the  trial 


S90  New  Trials  and  Appeals. 

Miscondact  of  the  jnry. 

[Pratt  V.  State,  56  Ind.  176  ;  Van  Buskirk  v.  Dougherty,  44  Iowa, 
42.  See  O'Neill  v.  Keokuk,  &c.,  R.  R.  Co.,  45  Iowa,  546 ;  Russell 
V.  State,  53  Miss.  368  ;  Roman  v.  State,  41  Wis.  312;  Kee  v.  State, 
28  Ark.  15  s),  or  that  there  was  a  casual  conversation  between  a 
party  to  the  suit  and  certain  of  the  jurors  while  the  cause  was  on 
trial  {Borland  v.  Barrett,  76  Va.  128),  or  between  a  juror  and  the 
counsel  for  the  prevailing  party  upon  some  imnnaterial  matters 
pertaining  to  the  trial  XLee  v.  McLeod,  i6  Nev.  158),  or  that  a 
juror  rode  to  and  from  the  court  each  day  with  the  prevailing 
party,  who  was  a  neighbor  [Ford  v.  Holmes,  61  Ga.  419),  or  that  a 
juror  took  a  nap  during  the  trial,  where  the  counsel  for  the  mov- 
ing party  did  not  call  the  attention  of  the  court  to  it  at  the  time 
[People  V.  Morrissey,  i  Sheldon,  295  ;  Scott  v.  Waldeck,  12  Neb.  5  ; 
McClary  v.  State,  75  Ind.  260);  or  that  one  of  the  jurors  tempo- 
rarily separated  from  his  fellows  after  the  charge  of  the  court  and 
the  retirement  of  the  jury  for  deliberation  (State  v,  Conway,  23 
Minn.  291),  has  been  held  not  sufficient  in  itself  to  require  the 
court  to  set  aside  the  verdict  and  grant  a  new  trial.  On  the  other 
hand,  it  has  been  held  that  where  jurors  have  made  independent 
investigations  in  respect  to  the  matters  in  suit,  as  by  examining 
the  locus  in  quo  and  conversing  with  persons  in  that  vicinity 
[Bradbury  v.  Cony,  62  Me.  223 ;  Bowler  v.  Washington,  62  Me. 
302),  or  have  consulted  maps  not  in  evidence  (State  v.  Hartmann, 
46  Wis.  248),  or  have  taken  intoxicating  liquors  at  the  expense  of 
the  prevailing  party  or  his  counsel  (Pittsburg,  &c.,  R.  R.  Co.  v. 
Porter,  32  Ohio  St.  328),  or  have  had  refreshments  generally  at 
the  expense  of  the  prevailing  party  (Doudv.  Guthrie,  13  111.  App. 
653),  or  that  two  of  their  number  obtained  a  horse  and  buggy 
from  the  attorney  for  one  of  the  parties  to  take  them  to  their 
home  and  back  during  the  adjournment  of  the  court  (Ensign  v. 
Harney,  15  Neb.  330  ;  48  Am.  Rep.  344),  the  verdict  may  pro- 
perly be  set  aside  and  a  new  trial  ordered. 

Where  a  party  cognizant  of  the  misconduct  of  a  juror  does 
not  call  attention  to  it  at  the  first  opportunity,  he  waives  the  right 
to  afterward  make  such  misconduct  a  ground  for  a  motion  for  a 
new  trial.  (Valiente  v.  Bryan,  66  How.  302  ;  Ahrhart  v.  Stark, 
10  Misc.  448.) 
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Affidavits  of  jurors. 

Affidavits  of  jurors  will  not  be  received  upon  a  motion  for 
a  new  trial  for  the  purpose  of  impeaching  their  verdict,  by  show- 
ing error  or  mistake  in  respect  to  the  merits,  <ur  by  showing  their 
own  misconduct,  or  that  of  their  fellows,  or  by  showing  that  the 
misconduct  of  others  affected  their  verdict  {Cosier  v.  Merest,  3 
Brod.  &  Bing.  272  ;  Clum  v.  Smith,  5  Hill,  560  ;  Williams^. Mont- 
gomery, 60  N.  Y.  648 ;  Wiggins  v.  Downer,  6j  How.  65  ;  Vaise  v. 
Delaval,  i  Term  R.  11 ;  Owen  v.  Warburton,  4  Bos.  &  Pul.  326; 
Datta  V.  7'?<t^^,  4  Johns.  487 ;  Mitchell  \.  Carter,  14  Hun,  448; 
Green  V.  Bliss,  12  How.  428  ;  Ostrander  v.  People,  28  Hun,  38,48  ; 
Thomas  v.  Chapman,  45  Barb.  98  ;  Taylor  v.  Everett,  2  How.  23  ; 
Messenger  v.  Fourth  Nat.  Bank,  48  How.  542;  6  Daly,  190; 
Kelley  v.  Sheehy,  8  Daly,  29  ;  Dayton  v.  Church,  7  Abb.  N.  C.  367  ; 
People  v.  Columbia  Common  Pleas,  i  Wend.  297 ;  Haight  v.  City  of 
Elmira,  42  App.  Div.  391  ;  Castle  v.  Greenwich  Fire  Ins.  Co.,  45 
N.  Y.  Supp.  901  ;  Dean  v.  The  Mayor,  29  App.  Div.  350) ;  but 
they  may  be  received  for  the  purpose  of  showing  the  misconduct 
of  a  party  {Reynolds  v.  Champlain  Transp.  Co.,  9  How.  7);  or  of 
the  officer  having  them  in  charge  {Thomas  \.  Chapman,  45  Barb. 
98  ;  Wiggins  v.  Downer,  67  How.  65,  70);  or  to  sustain  their  ver- 
dict {Dana  v.  Tucker,  4  Johns.  487  ;  Nesmith  v.  Clinton  Fire  Ins. 
Co.,  8  Abb.  141  ;  Eastwood  v.  People,  3  Park.  Cr.  R.  25)  ;  or  to 
show  a  mistake  of  the  foreman  in  announcing  their  verdict  {Dal- 
rymple  v.  Williams,  63  N.  Y.  361 ;  Cogan  v.  Ebden,  i  Burr.  383)  ; 
or  that  a  mistake  was  made  by  the  court  or  clerk  iri  receiving  and 
entering  their  verdict  {Jackson  v.  Dickenson,  15  Johns.  309)  ;  or 
that  a  written  question  submitted  to  the  jury  for  its  verdict  was 
misunderstood  by  the  members  of  the  jury.  {Webber  v.  Reynolds, 
32  App.  Div.  248.) 

SECTION   VII. 

Error  Generally. 

Erroneous  charge  to  the  jury. — An  error  in  charging  or 
refusing  to  charge  the  jury,  which  would  call  for  a  reversal  of  the 
judgment  if  the  question  was  raised  on  appeal,  is  a  good  ground 
for  setting  aside  the  verdict  and  granting  a  new  trial.  (See  ante, 
P-  348.) 
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Error  in  receiving  or  rejecting  evidence. 

Error  in  receiving  or  rejecting  evidence. — Wherever  an 
error  in  receiving  or  rejecting  evidence  is  of  such  a  character,  that 
an  appellate  court  would  be  bound  to  reverse  a  judgment  upon 
that  ground  when  called  upon  to  review  the  error  on  appeal,  a 
proper  case  is  presented  for  setting  aside  the  verdict  and  granting 
a  new  trial  upon  the  motion  of  the  defeated  party.  (See  ante, 
P-  341  •) 

Error  in  granting  or  refusing  a  nonsuit.  — The  cases  in 
which  an  appellate  court  would  be  justified  in  reversing  a  judg- 
ment on  appeal,  and  in  directing  a  new  trial  for  error  in  granting 
or  denying  a  motion  for  a  nonsuit  upon  a  jury  trial  have 
been  already  considered.  {Ante,  p.  351.)  If  the  error  was 
such  as  to  call  for  reversal  if  presented  upon  appeal,  it  is 
proper  ground  for  granting  a  new  trial  upon  a  motion  made  at 
Special  Term  based  upon  an  exception  to  the  ruling  of  the  trial 
judge.  The  principles  governing  the  decision  of  the  appeal  or 
of  the  motion  are  the  same  ;  and  the  question  presented  in  either 
case,  is  whether  in  his  ruling  the  trial  judge  committed  an  error 
in  law.  A  different  question  is  presented  by  a  motion  to  set  aside 
a  verdict  as  against  the.  weight  of  evidence.  In  that  case,  it  is  an 
error  of  the  jury  and  not  of  the  court  that  it  is  sought  to  be  re- 
dressed. A  motion  upon  this  ground  may  be  granted  where  a 
refusal  to,  nonsuit  would  be  proper.  (See  Colt  v.  Sixth  Ave.  R.  R.  i 
Co.,  49  N.  Y.  671.) 

SECTION  VIII. 
New  Trial  in  Ejectment. 

The  principles  stated  in  the  foregoing  pages  of  this  chapter 
apply  to  applications  for  a  new  trial  in  all  actions,  including  ac- 
tions of  ejectment;  but  the  statute  contains  some  special  pro- 
visions giving  additional  right  to  a  new  trial  in  the  latter  class  of 
actions  which  will  be  here  briefly  noticed. 

After  declaring  the  effect  of  a  final  judgment  in  ejectment 
when  rendered  upon  the  trial  of  an  issue  of  fact  (Code  of  Civil 
Pro.  §  1524),  the  statute  further  provides  that  "The  court  within 
three  years  after  such  judgment  is  rendered  and  the   judgment- 
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Provisions  of  the  statute. 

roll  is  filed,  upon  the  application  of  the  party  against  whom  it 
was  rendered,  his  heir,  devisee  or  assignee,  and  upon  payment  of 
all  costs,  and  all  damages  other  than  for  rents  and  profits  or  for 
use  and  occupation,  awarded  thereby  to  the  adverse  party,  must 
make  an  order  vacating  the  judgment,  and  granting  a  new  trial 
in  the  action.  The  court,  upon  a  like  application,  made  within 
two  years  after  the  second  final  judgment  is  rendered,  and  the 
judgment-roll  is  filed,  may  make  an  order  vacating  the  second 
judgment,  and  granting  a  new  trial,  upon  the  like  terms,  if  it 
is  satisfied  that  justice  will  be  thereby  promoted,  and  the  rights 
of  the  parties  more  satisfactorily  ascertained  and  established. 
Nor  more  than  two  new  trials  shall  be  granted  under  this  sec- 
tion."    (Id.  §  1525.) 

This  provision  of  the  statute  does  not  apply  to  any  other 
than  strictly  legal  possessory  actions  in  the  nature  of  ejectment. 
■(^Shumway  v.  Shumway,  42  N.  Y.  143.  See  Marvin  v.  Marvin,  1 1 
Abb.  N.  S.  102;  McConnell  V.  McCullough,  47  Hun,  405.)  Under 
it  one  new  trial  must  be  granted  on  payment  of  costs  and  dam- 
ages although  the  applicant  shows  no  error  upon  the  former  trial. 
(Reidv.  Young,  7  App.  Div.  400.)  The  statute  is  imperative 
and  the  court  has  no  discretion.  (^Compton  v.  "  The  Chelsea,"  139 
N.  Y,  538.)  But  where  an  application  for  a  new  trial  has  been 
made  and  granted,  and  a  second  final  judgment  has  been  rendered 
in  the  action,  another  new  trial  will  not  be  granted  upon  the  pay- 
ment of  costs  and  damages,  unless  the  court  is  satisfied  that  jus- 
tice will  be  thereby  promoted,  and  the  rights  of  the  parties  more 
satisfactorily  ascertained  and  established.  The  moving  party 
cannot  claim  the  third  trial  as  a  matter  of  statutory  right.  The 
second  application  is  addressed  to  the  judicial  discretion  of.  the 
court.  (Harris  V.  Waiie,  ^4  How.  113.)  The  discretion  to  be 
exercised  is  legal  as  well  as  judicial ;  and  although  on  the  second 
application  the  court  may  grant  a  new  trial  even  though  no  error 
was  committed  upon  the  last  trial  which  would  support  an  appeal, 
and  although  the  evidence  was  sufficient  to  support  the  verdict 
of  the  jury,  and  there  is  no  claim  on  the  part  of  the  applicant  of 
surprise  or  newly  discovered  evidence,  yet  if  the  application  is 
granted  and  an  appeal  is  taken  from  the  order,  the  question 
whether  or  not  there  was  any  substantial  ground  for  the  exercise 
of  the  discretion   is   subject   to   review   by  the  appellate  court 

S8 
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In  an  action  of  ejectment. 

(^Keeler  v.  Dennis,  39  Hun,  18.)  Upon  the  second  applicatioiv 
the  court  should  consider  how  far  th::  defendant  is  in  fault  for  the 
error  or  omission  alleged  in  the  former  trial,  and  whether  the 
objections  alleged  are  technical  or  meritorious.  (Phyfe  v.  Mas- 
terson,  13  Jones  &  Sp.  338.) 

A  final  judgment  for  the  plaintiff  in  an  action  of  ejectment 
rendered  otherwise  than  upon  a  trial  of  an  issue  of  fact,  becomes, 
after  the  expiration  of  three  years  from  the  filing  of  the  judg- 
ment-roll, conclusive  upon  the  defendant  and  every  person  claim- 
ing from,  through,  or  under  him  by  title  accruing  either  after  the 
judgment-roll  is  filed,  or  after  a  notice  of  the  pendency  of  the 
action  has  been  filed  in  the  proper  county  clerk's  office  as  pre- 
scribed in  article  9  of  title  i  of  chapter  14  of  the  Code.  But 
within  five  years  after  the  judgment-roll  is  filed,  the  court,  upon, 
the  application  of  the  defendant,  his  heir,  devisee,  or  assignee, 
and  upon  payment  of  all  costs  and  damages  awarded  to  the 
plaintiff,  must  make  an  order  vacating  the  judgment,  and  granting 
a  new  trial  if  it  is  satisfied  that  justice  will  be  thereby  promoted, 
and  the  rights  of  the  parties  more  satisfactorily  ascertained  and 
established,  but  not  otherwise.     (Code  of  Civil  Pro.  §  1526.) 

In  a  case  specified  in  the  section  above  cited,  if  the  defendant 
is  at  the  time  of  the  filing  of  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years  ;  or 

2.  Insane ;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  for  life  ; 

The  time  of  such  disability  is  not  a  part  of  the  three  years 
specified  in  the  section  above  cited ;  but  such  a  defendant,  his 
heir,  devisee  or  assignee,  may  commence  an  action  for  the  recov- 
ery of  the  real  property  claimed,,  at  any  time  within  three 
years  after  the  disability  ceases,  but  not  afterwards,    (Id.  §  1527.) 

The  foregoing  provisions  of  the  Code  as  to  a  new  trial  ir> 
ejectment,  are  not  applicable  where  the  action  is  founded  uport 
an  allegation  of  rent  in  arrears,  or  in  a  case  to  which  section  445, 
of  the  Code  is  applicable.     (Id.  §  1528.) 

Upon  a  new  trial  granted  under  the  provisions  of  the  Code 
above  cited,  the  defendant  may  show  any  matter  in  defense  which 
he  might  show  to  entitle  him  to  recover  the  possession  of  the 
property  if  he  was  plaintiff  in  the  action.     (Id.  §  1530.) 
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Costs  prevailing  party  is  entitled  to  upon  motion  for  new  trial. 

An  application  for  a  new  trial  under  the  sections  of  the  Code 
above  cited  is  not  the  only  remedy  of  the  defeated  party  for  the 
correction  of  errors  occurring  upon  the  trial.  Independent  of 
the  statute,  a  party  in  an  action  of  ejectment  has  all  the  remedies 
by  way  of  motion  for  a  new  trial  that  may  be  resorted  to  in  pther 
actions.  Upon  a  motion  for  a  new  trial  upon  the  minutes,  the 
court  may  set  aside  the  verdict  of  the  jury  and  grant  a  new  trial 
apon  the  ground  that  the  verdict  is  against  the  weight  of  evi- 
dence, and  that  error  was  committed  in  the  refusal  of  the  court 
to  charge  as  requested ;  and  it  seems  that  the  motion  may  be 
granted  upon  slighter  grounds  in  ejectment  than  in  other  actions 
where  it  is  conditioned  upon  the  payment  of  costs  and  disburse- 
ments and  no  damages  have  been  awarded,  for  the  reason  that 
the  party  in  such  action  may  demand  a  new  trial  under  the 
statute  as  a  matter  of  right  upon  the  payment  of  all  costs  and 
damages.     {Reid  v.  Young,  7  App.  Div.  400.) 

The  statutory  right  to  a  new  trial  in  ejectment  may  be  waived 

1  by  the  ordinary  stipulation  for  judgment  absolute  on  affirmance, 

'  where  an  appeal  has  been  taken  to  the  Court  of  Appeals  from  an 

order  of  the  court  below  granting  a  new  trial  upon  a  reversal. 

{Roberts  v.  Baumgarten,  126  N.  Y.  336.) 


SECTION  IX. 
Costs. 

The  prevailing  party  upon  a  motion  for  a  new  trial  upon  a 
case  at  Special  Term  is  entitled  to  tax  costs  as  follows : 

Before  argument,  twenty  dollars. 

For  argument,  forty  dollars. 

For  making  and  serving  a  case,  twenty  dollars;  and  where, 
the  case  necessarily  contains  more  than  fifty  folios,  ten  dollars  in 
addition  thereto. 

For  making  and  serving  amendments  to  a  case,  twenty  dol- 1 
lars. 

Where  a  new  trial  is  had  pursuant  to  an  order  granting   the 
same,  for  all  proceedings  after  the  granting  of  and  before  the  new 
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Costs. 

trial,  twenty-five  dollars.     (Code   of  Civil    Pro.  §3251;  Stitt  v. 
Rowley,  37  How.  179 ;  Selover  v.  Wisner,  37  How.  176.) 

Where  the  justice  to  whom  the  application  is  made  does  not 
decide  it,  but  directs  a  re-argument  before  another  justice,  and 
the  motion  is  re-argued,  the  party  succeeding  upon  the  re-argu- 
ment is  entitled  to  tax  forty  dollars  for  each  argument.  (Gticken- 
heimerv.Angevine,  16  Hun,  453.) 

A  motion  for  a  new  trial  upon  the  grounds  of  surprise  or 
newly  discovered  evidence,  is  not  a  motion  on  a  case  within  the 
meaning  of  section  3251  of  the  Code  above  cited,  and  the  party 
succeeding  upon  the  motion  is  not  entitled  to  tax  as  costs  the 
same  sums  as  upon  appeal,  but  merely  motion  costs,  if  any. 
Although  upon  such  motion  a  case  must  be  made  and  settled,  the 
whole  office  of  the  case  is  to  enable  the  court  to  ascertain  by  in- 
spection whether  the  newly  discovered  evidence  disclosed  by  the 
affidavits  is  cumulative.  The  motion  is  made  upon  the  affidavits, 
and  no  recourse  is  had  to  the  case  except  for  the  purpose  indi- 
cated. {Hossley  v.  Colerick,  3  How.  N.  S.  169.  But  see  Warner 
V.  Western  Trans.  Co.,  5  Rob.  490.) 
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No.  I.' 

Affidavit  on  Motion  to  Compel  the  Bntry  of  an  Order. 

Ante,  p.  152  :  Code  of  Civii  Pro.  §  1304. 

{Title  of  the  cause.) 

{Venue.) 

A.  B.  being  duly  sworn  says  that  he  is  the  attorney  for  the 
defendant  in  the  above  entitled  action. 

That  on  the  day  of  ,  19     ,  at  ,  upon 

the  affidavits  of  and  ,  and  upon  ro'ice  to  the  de- 

fendant, an  application  was  made  by  the  plaintiff  nerein.  to  Hon. 
,  for  an  order  (^State  the  nature  of  the  application). 

That  deponent  attended  upon  the  hearing  of  said  motion, 
and  opposed  the  same  upon  the  affidavits  of  the  defendant  and 
of  his  agent  .     That  upon  said  hearing  an  order  was  made 

and  signed  by  said  (Justice)  granting  said  ordsr,  and  the  papers 
upon  which  said  motion  was  made  and  opposed  were  indorsed  as 
read  upon  the  motion,  and  were  delivered  with  said  order  to  the 
attorney  for  the  plaintiff.  That  said  attorney  has  failed  and  neg- 
lected to  enter  the  order  so  made,  and  to  file  the  papers  upon 
which  the  same  was  founded,  in  the  office  to  the  Clerk  of  the 
County  of  ,  that  being  the  county  designated  in  the  sum- 

mons as  the  place  of  trial  of  this  action,  and  by  such  failure  and 
neglect  has  prevented,  and  still  prevents,  the  defendant  from  ap- 
pealing from  said  order  to  the  General  Term  of  this  court. 

That  no  prior  application  on  the  part  of  the  defendant  for  an 
order  directing  the  entry  of  the  aforesaid  order  has  been  made. 

{Jurat.)  {Signature.) 

No.    2. 

Order  Directing  Entry  of  an  Order  Made  Out  of  Court. 

Ante,  p.  152  ;  Code  of  Civil  Pro.  §  1304. 
{Title  of  the  caused 
On  reading  and   filing   the   affidavit  of  ,  verified  on 

the         day  of  .  19     ,  and  on  motion  of  ,  attorney 

for  the  defendant,  it  is 
Ordered  : 
That  the  order  of  {describing  it)  make  in  this  action  on  the 
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day  of  ,  19     ,  by  Hon.  ,  be  entered,  and  the 

papers  upon  which  the  same  was  founded,  be  filed  by  the  attorney 
for  the  plaintiff  in  the  ofifice  of  the  Clerk  of  the  County  of  , 

within  (ten)  days  after  the  service  upon  him  of  a  copy  of  this 
order  and  of  the  affidavit  upon  which  it  is  granted. 

Dated,  ,19    . 

(Signature  of  Judge.) 


No.  3. 
!Notice  of  Appeal  with   Stipulation   for   Judgment   Absolute. 

Ante,  p.  181  ;  Code  of  Civil  Pro.  §  190. 

( Title  of  the  caused 

Please  take  notice  that  the  plaintiff,  ,  appeals  to  the 

Court  of  Appeals  from  the  order  of  the  Appellate  Division  of  the 
Supreme  Court,  Department,  made  in  the  above  entitled 

action,  and  entered  in  the  office  of  the  clerk  of  said  Appellate 
Division  on  the  day  of  ,  19     ,  and  entered  in  the 

office  of  the  Clerk  of  the  County  of  ,  on  the  day 

of  ,  19     .  granting   a   new   trial    therein ;    and    the  said 

plaintiff  hereby  assents  that  if  the  said  order  be  affirmed  upon 
said  appeal  judgment  absolute  shall  be  rendered  against  him. 

Dated  the  day  of  ,  19     . 

Yours,  &c., 

A.  B.,  Attorney  for  the  Appellant. 

{.Office  address.) 
To  C.  D.,  Attorney  for  the  Respondent,  and 

To  the  Clerk  of  the  County  of  . 


No.  4. 
Notice  of  Appeal  from  a  Judge's  Order. 

(  Title  of  the  cause.) 

Please  take  notice  that  the  appeals  to  the  Appellate 

Division  of  the  Supreme  Court,  Departrhent,  from  the 

order  made  in  this  action  on  the  day  of  ,  19     ,     by 

Hon.  ,  Justice  of  the  Supreme  Court,  and  entered  in  the 

office  of  the  Clerk  of  the  County  of  ,  on  the  day 

of  .  19     ,  (denying  the  plaintiff's  motion  for,  etc.). 

Dated  the  day  of  ,  19     . 

Yours,  &c., 

A.  B.,  Attorney  for  the  Appellant. 

(Office  address.) 
To  C  D.,  Attorney  for  the  Respondent,  and 
To  the  Clerk  of  the  County  of 
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No.  5. 
Kotlc«  of  Appeal  from  a  Final  Judgment. 

Ajt/e,  p.  177  ;  Code  of  Civil  Pro.  §§  1300,  1301, 

(Title  ef  tie  eaast.) 
Please  take  notice  that  C.  D.,  the  defendant  in  this  action 
appeals  to  the  Appellate  Division  of  the  Supreme  Court, 
Department,  from   the   final  judgment   of  the   Supreme   Court 
«ntered  in  favor  of  the  plaintiff  herein  in  the  office  of  the  Clerk 
of  the  County  of  ,  on  the  day  of  ,  19     ,  (and 

that  the  appellant  intends  to  bring  up  ior  review  upon  such  ap- 
peal the  interlocutory  judgment  entered  in  this  action  on  the 
day  of  .  19     .  etc.,  specifying  the  nature  of  the  order 

sufficiently  to  identify  it.) 

Dated  the  day  of  >  19     . 

Yours,  &c., 

A.  B.,  Attorney  for  the  Appellant, 

(Office  address^ 
To  Y.  Z.,  Attorney  for  the  Respondent,  and 
To  the  Clerk  of  the  County  of  . 


No.  6. 


Xotiee  of  A^^teal  to  the  Supreme  Court  from  a  Surrogate's 

Decree. 

See  ante,  p.  179  ;  Code  of  Civil  Pro.  §  2574. 

(Title  as  in  Surrogate's  Court.) 
Please  take  notice  that  Y.  Z.  appeals  to  the  Appellate  Di- 
vision of  the  Supreme  Court,  in  the  Department,  from  the 
-decree  rendered  in  the  above  entitled  proceeding,  on  the 
•day  of                ,  19     ,  in  the  Surrogate's  Court  of  the  County  of 
,  and  from  each  and  every  part  thereof. 
Dated  (July  12,  19     .) 

{Signature  and  address  of  appellant's  attorn^.) 

To  Hon.  ,  Surrogate  of  the  County  of  , 

L.  M.,  Attorney  for 
(ffetmes  of  parties  who  have  net  appeared  by  attorney,') 
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■  No.  7. 
Notice  of  Appeal  to  the  Conirty  C»urt. 

Ante,  p.  438  ;  Code  of  Civil  Pro.  §  3068. 
JUSTICE'S  COURT,  County  of 

Jacob  Denmark  \ 

against  \ 

Andrew  White.  \ 


Take  notice,  that  the  above  named  defendant  Andrew  White 
hereby  appeals  to  the  County  Court  of  the  County  of  » 

from  the  judgment  rendered  in  this  action  on  the  day  of 

,  19     ,  by  ,  Esq.,  Justice  of  the  peace,  in  favor  of 

the  above  named  plaintiff  for  dollars  damages  and       dollars 

costs  {if  a  new  trial  is  desired  add) ,  and  demands  a  new  trial  in 
the  County  Court. 

Dated  (July  12,  19    .) 

Yours,  &c., 

ANDREW  WHITE,  Appellant. 

{or  signature  and  address  of  Hs  attorney.) 
To  Ksq., /ustice  of  the  Peace,  and 

To  Jacob  Denmark,  Respondent. 


No.   8. 
Stipulation  by  respondent  for  a  reversal. 

See  ante,  p.  452;  Code  of  Civil  Pro.  §  3062. 
COUNTY  COURT  OF  COUNTY. 


Nicholas  Van  Rensselaer 

against 

Richard  McBlwain. 


It  is  hereby  stipulated  that  the  judgment  for  %        damages 
and  costs,  rendered  in  favor  of  the  above  named  plaintifiF  on  the 

day  of        ,  19    ,  by  ,  Justice  of  the  Peace,  described 

.  in  the  notice  of  appeal  served  upon  the  respondent  on  the 
day  of        ,  19     ,  may  be  reversed  with  five  dollars  costs  and  dis- 
bursements  of  the  appeal. 

NICHOLAS  VAN  RENSSELAER, 

Respondent. 
To  RICHARD  McELWAIN, 

Appellant. 
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No.  9. 
Undertaking  to  perfect  an  appieal  to  the  Conrt  of  Appeals. 

See  ante,  p.  185  ;  Code  of  Civil  Pro.  §  1326. 
SUPREME  COURT. 


Thomas  Montgomery 

against 

Henry  Richmond. 


Whereas,  on  the  9th  day  of  June,  19  ,  in  the  Supreme 
Court,  the  above  named  plaintiff,  Thomas  Montgomery,  recovered 
a  judgment  against  the  above  named  defendant,  Henry  Rich- 
mond, for  $3,900.82,  damages  and  costs ; 

And  the  said  defendant  feeling  aggrieved  thereby,  intends  to 
appeal  therefrom  to  the  Court  of  Appeals : 

Now,  therefore,  we,  David  Hoyt,  residing  at  No.  River 
street,  in  the  city  of  Troy,  by  occupation  a  merchant,  and  James 
Miller,  residing  at  No.  State  street,  in  the  city  of  Albany,  by 
occupation  a  builder,  do  hereby  jointly  and  severally  undertake 
that*  the  appellant  will  pay  all  costs  and  damages  which  may  be 
awarded  against  him  on  said  appeal,  not  exceeding  five  hundred 
doUars.f 

Dated  (July  12,  19        .) 

Signatures  sf  sureties. 


State  of  New  York,  ) 
County  of  Albany,      j 

On  this  1 2th  day  of  July,  A.  D.  19  ,  before  me,  the  sub- 
scriber, appeared  David  Hoyt  and  James  Miller,  to  mepersonally 
known  to  be  the  same  persons  described  in  and  who  executed  the 
above  undertaking  and  severally  acknowledged  that  they  executed 
the  same. 

(Signature  and  official  title  of  officer. ) 

County  of  Albany,  ss: 

David  Hoyt  and  James  Miller,  being  severally  sworn,  each 
for  himself,  says :  the  said  David  Hoyt,  that  he  is  a  resident  of 
this  State,  is  a  freeholder  {or  householder)  therein,  and  is  worth 
the  sum  of  ($r,ooo)  over  all  the  debts  and  liabilities  which  he 
owes  or  has  incurred,  and  exclusive  of  property  exempt  by 
law  from  levy  and  sale  under  execution ;  and  the  said  James 
Miller,  that  he  is  a  resident  of  this  State,  is  a  freeholder  {or  house- 
holder) therein,  and  is  worth  the  sum  of  ($1,000)  over  all  debts 
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and   liabilities  which  he  owes  or  has  incurred   and   exclusive  of 
property  exempt  by  law  from  levy  and  sale  under  execution. 

(Signatures  of  sureties. '\ 
Severally  subscribed  and  sworn  to  before  ) 
me  this  I2th  day  of  July,  19         .  f 

{  Signature  and  official  title  of  officer, ) 


No.  10. 


Undertaking  to   perfect   appeal   and  to   stay  execution  of  a 
judgment  foi-  money. 

See  anif,  p.  193  ;  Code  of  Civil  Pro.  §§  1327,   1334. 

{Proceed  as  in  form  No.  g,  to  the  f ,  then  add)  and  do  also 
jointly  and  severally  undertake  that  if  the  judgment  appealed 
from,  or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed, 
the  appellant  will  pay  the  sum  recovered  or  directed  to  be  paid 
by  the  judgment,  or  the  part  thereof  as  to  which  it  is  affirmed. 

Dated  (July  12th,  19     .) 

{Signatures  of  sureties.) 
(Add  acknowledgment  and  affidavit  of  sureties  as  in   No.  g,  making  the  proper 
change  in  the  amoutit  specified  in  the  affidavit.     See  ante,p.  601.) 


No.     ti. 

Undertaking  to   perfect   appeal   and  to  stay  execution   of  a 
judgment  directing  payment  of  money  in  installments. 

See  ante,  p.  193 ;  Code  of  Civil  Pro.  §§  1327,  1334. 

{  Title  of  the  cause. ) 

Whereas,  on  the  day  of  ,  19  ,  in  the  Court,  the 
above  named  (plaintiff)  A.  B.,  recovered  a  judgment  against  the 
above  named  (defendant)  C.  D.,  for  %  damages  and   costs, 

whereby  the  said  C.  D.  was  directed  to  pay  said  damages  in  fixed 
installments  as  therein  set  forth  {or  otherwise  reciting  the  direction 
as  to  the  payment  of  installments  in  accordance  with  the  judgment): 

And  the  said  (defendant)  feeling  aggrieved  thereby  intends 
to  appeal  therefrom  to  the        Court : 

Now,  therefore,  we,  E.  F.,  residing  at  ,  by  occupation  a 
,  and  G.  H.,  residing  at  ,  by  occupation  a  ,  do 

hereby  jointly  and  severally  undertake  that  the  appellant  will 
pay*  all  costs  and  damages  which  may  be  awarded  against  him  on 
said  appeal,  not  exceeding  five  hundred  dollars ;  and  do  also 
jointly  and  severally  undertake  that  the  appellant  will  pay*  each 
installment  which  becomes  payable   pending  the  appeal,  or  the 


Appendix  of  Forms.  603 

part  thereof  as  to  which  the  judgment  is  afl&rmed  not  exceeding 
the  sum  of  {insert  the  amount  fixed  by  the  judge  of  the  court  below) 
dollars. 

Dated  (July  I2th,  19        .) 

E.  F. 
G.  H. 
{Add  acknowledgment  and  affidavit  of  sureties  as  in  No.  g,  hut  in  an  atMunt 
deuble  that  specified  in  the  undertaking.^ 


No.    12. 

Undertaking  to  stay  execution  of  a  judgment  for  money. 

See  ante,  p.  193  ;  Code  of  Civil  Pro.  §  1327. 

{Proceed  as  in  No.  g,  to  the  *,  then  add)  if  the  judgment  ap- 
pealed from,  or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dis- 
missed, the  appellant  will  pay  the  sum  recovered  or  directed  to 
be  paid  by  the  judgment,  or  the  part  thereof  as  to  which  it  is 
affirmed. 

Dated  (July  12th,  19         .) 

{Signatures  of  sureties.)  I 
{Add  acknowledgment  and  affidavit  of  sureties  as  in  No.  9.)  . 


No.  13. 


Undertaking  to  stay  execution  of  judgment  directing  payment ! 
of  money  in  fixed  installments. 

See  ante,  p.  194 ;  Code  of  Civil  Pro.  §  1327. 

{Proceed  as  in  form  No.   11,  omittiug  the  matter  ijuluded\ 
within  the  **.)  1 


No.  14. 
Undertaking  to  stay  the  execution  of  a  judgment  In  replevin,  j 

See  ante,  p.  195  ;  Code  of  Civil  Pro.  §  1329.  ' 

(Title  of  the  cause.") 

Whereas,  on  the         day  of         ,  19    .  in  the         Court,  the  1 
above  named  plaintiff  A.  B.,  recovered  a  judgment  against  the  ' 
above  named  defendant  C.  D.,  awarding  the  plaintiff  the  posses- 
sion of  certain  chattels  with  %        damages  and  costs; 

And  the  said  defendant  feeling  aggrieved  thereby  intends  to 
,  appeal  therefrom  to  the         Court ; 
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Now,  therefore,  we,  E.  F.,  residing  at  ,  by  occupation  a 

,  and  G.  H.,  residing  at  ,  by  occupation  a  ,  do 

hereby  jointly  and  severally  undertake  in  the  sum  of  {insert  sum 
fixed  by  the  court  below  or  a  judge  thereof^  dollars,  that  the  appel- 
lant will  obey  the  direction  of  the  appellate  court  upon  the  appeal. 

Dated  (Jnly  12,  19        .) 

(Signaturet  of  suretiet.) 
{Add  ocinowledgvteHt  and  affidavit  of  sureties.     See  No.  9.) 


No.  15. 
Undertaking  to  Stay  Eixecution  of  a  Judgment  in  Ejectment. 

Ante,  p.  197;  Code  of  Civil  Pro.  §  1331. 

(Title  of  the  cause.') 

Whereas,  on  the  day  of  ,  19    ,  in  the 

Court,  the  above  named  plaintiff  A.  B.,  recovered  a  judgment 
against  the  above  named  defendant  C.  D.,  whereby  the  plaintiff, 
among  other  things,  is  entitled  to  the  immediate  possession  of 
the  real  property  therein  described  ; 

And  the  said  defendant  feeling  aggrieved  thereby  intends  to 
appeal  therefrom  to  Court, 

Now,  therefore,  we,  E.  F.,  residing  at  ,  by  occupation 

a  ,  and  G.  H.,  residing  at  ,  by  occupation  a  ,  do 

hereby  jointly  and  severally  undertake  that  the  appellant  will  not 
while  in  possession  of  such  real  property  commit,  or  suffer  to  be 
committed,  any  waste  thereon  ;  and  that,  if  the  judgment  ap- 
pealed from  be  affirmed,  or' the  appeal  be  dismissed,  the  appellant 
will  pay  the  value  of  the  use  and  occupation  of  said  property,  or 
the  part  thereof  as  to  which  said  judgment  shall  be  affirmed, 
from  the  time  of  taking  said  appeal  until  the  delivery  of  the  pos- 
session thereof  pursuant  to  said  judgment,  not  exceeding  the 
sum  of  dollars. 

Dated  (July  12,  19    .) 

{Signatures  of  sureties.) 
(Add  acknowledgment  and  affidavit  of  sureties  as  in  No.  g.) 


No.  16. 
Undertaking  to  Stay  Execution  of  a  Judgment  of  Foreclosure. 

Ante,  p.  197  ;  Code  of  Civil  Pro.  §  1331. 

( TiUe  of  the  came.) 

Whereas,  on  the  day  of  »  19     .  in  the 

Court,  the  above  named  plaiijtiff  A.  B.,  recovered  a  judgment 
against  the  above  named  defendants  C.  D.,  E.  F.,  and  G.  H.,  for 
the  foreclosure  and  sale  of  real  property  mortgaged ; 
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And  the  said  defendant  G.  H.  feeling  aggrieved  thereby  in- 
tends to  appeal  therefrom  to  the  Coart, 

Now,  therefore,  we,  O.  P.,  residing  at  ,  by  occupation" 

a  ,  and  S.  T.,  residing  at  ,  by  occupation  a  , 

do  hereby  jointly  and  severally  undertake,  that  if  the  judgment 
appealed  from  is  affirmed,  or  the  appeal  is  dismissed,  the  said 
appellant  will  pay  any  deficiency  which  may  occur  upon  the  sale 
in  discharging  the  sum  to  pay  which  the  sale  is  directed,  with  in- 
terest, and  the  costs,  and  all  expenses  chargeable  against  the 
proceeds  of  the  sale,  not  exceeding  the  sum  of  dollars. 

IS^naturet  of  mreties. ) 

Dated  (July  I2th,  19    .) 
(Add  achtowltdgnuMt  tmd  affidavit  »f  surttia. ) 


No,  17. 

Uudertakiuff  on  Appeal  from  Order  Directing   Payment   of 
Money,  where  Security  is  Required. 

Ante,  p.  375  ;  Code  of  Civil  Pro.  §  135 1. 

t  Title  ef  the  cause.) 

Whereas,  on  the  day  of  >  19    ,  the  Supreme 

Court,  at  a  Special  Term  thereof,  made  an  order  in  this  action 

{state  the  nature  of  the  order)   which  order  was   entered   in   the 

office  of  the  clerk  of  the  County  of  ,  on  the  day  of 

,  19     ,  and 

Whereas  the  above  named  (defendant  )  feeling  aggrieved 
thereby,  intends  to  appeal  therefrom  to  the  Appellate  Division 
of  the  Supreme  Court,  and  the  court  having  made  an  order  that 
all  proceedings  on  the  part  of  the  be  stayed  pending  said 

appeal  on  the  execution  of  an  undertaking  on  the  part  of  the 
,  with  sufficient  sureties,  conditioned  as  herein  provided, 

Now,  therefore,  we,  A.  B.,  residing  at  ,  by  occupation 

a  ,  and  C.  D.,  residing  at  ,  by  occupation  a  , 

do  hereby  jointly  and  severally  undertake  that  the  appellant  will 
pay  all  costs  and  damages  which  may  be  awarded  against  him  on 
said  appeal,  not  exceeding  five  hundred  dollars ;  and  do  in  like 
manner  also  hereby  undertake*  that  if  the  order  appealed  from, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the 
appellant  will  pay  the  sum  directed  to  be  paid  by  the  order  or 
the  part  thereof  as  to  which  it  is  affirmed. 

{Date,)  (Signaturts.') 

( Add  aetnowledgntent  and  ajffUamt  of  suretiet,) 
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No.  i8. 

Vndertaklns  on   Appeal  from   Order  Directiitir  tb«   Assign- 
ment  or  Delivery  of  Personal  Frc^erty. 

{As  in  preceding  form  to  the  *,  then  add^  in  the  sum  of 
dollars  that  the  appellant  will  obey  the  direction  of  the  Appellate 
Division  of  the  "Supreme  Court  upon  the  appeal. 

{Date)  iSi^natwe.) 

(Acknowledgmint,  and  affidcmit  of  sureties.') 


No.  19. 
Undertaking'  on  Appeal  from  a  Decree  of  a  Surrogate. 

Ante,  p.  374 ;  Code  of  Civil  Pro.  §§  2577,  2581. 

(  Title  as  in  Surrogate's  Court) 

Whereas,  on  the  day  of  ,  19    ,  in  the  Surrogate's 

Court,  in  the  County  of  ,  a  decree  was  rendered  in  the 

above  entitled  proceeding  {state  enough  of  the  substance  of  the 
decree  to  identify  it),  and 

Whereas,  A.  B.  feeling  agrieved  thereby,  intends  to  appeal 
therefrom  to  the  Appellate  Division  of  the  Supreme  Court : 

Now,  therefore,  we,  C.  D.,  residing  at  ,  by  occupation 

a  ,  and  E.  F.,  residing  at  ,  by  occupation  a  , 

do  hereby  jointly  and  severally  undertake  to  and  with  the  People 
of  the  State  of  New  York,*  that  the  appellant  will  pay  all  costs 
and  damages  which  may  be  awarded  against  him  upon  the  appeal , 
not  exceeding  two  hundred  and  fifty  dollars. 

Dated,  (July  12th,  19     .) 

{Signatures  of  sureties.) 
(Add  acknowledgment,  affidavit  of  sureties,  and  approval  of  ttu  surrogate  or  of  a 
judge  of  the  Supreme  Court. 


No.  20. 


Undertaking  to  Stay  the  Execution  of  a  Decree  for  Payment 

of  Money. 

Ante,  p.  211  ;  Code  of  Civil  Pro.  §§  2578,  2581. 

{Proceed  as  in  last  form  to  the  *,  then  add,)  in  the  sum  of 
$  ,  that  if  said  decree  or  any  part   thereof  is  affirmed,  or 

the  appeal  is  dismissed,  the  appellant  will  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him  upon  the  appeal,  and 
will  pay  the  sum  directed  to  be  paid  by  said  decree,  or  the  part 
thereof  as  to  which  said  decree  is  affirmed. 

Dated  (July  I2th.  19     .) 

(Signatures,  acknowledgment,  affidavit,  and  approval  as  in  preceding  form.) 
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No.  21. 

ITndertakin?  to  Stay  Surrogate's  Decree  or  Order  for  Delivery 

of  Property. 

Ante,  p.  211 ;  Code  of  Civil  Pro.  §§  2578,  2581. 

(Proceed  as  in  No.  /p  to  the  *,  substituting  order  for  decree  if 
necessary,  then  add)  in  the  sum  of  $  ,  that  if  said  decree  {or 

order)  or  any  part  thereof  is  afi&rmed,  or  the  appeal  is  dismissed, 
the  appellant  will  pay  all  costs  and  damages  which  may  be 
awarded  against  him  upon  the  appeal,  and  will  deliver  the  prop- 
i  erty  so  directed  to  be  delivered,  or  the  part  thereof  as  to  which 
'  the  decree  (or  order)  is  affirmed. 

(Date,  signatures,  acknowledgment,  affidavits,  and  approval,  as  in  Ne.ig^ 


No.    22. 


Undertaking  to  Stay  Ijxecution  of  Decree  or  Order  for  Com- 
mitment, etc. 

Ante,  p.  212;  Code  of  Civil  Pro.  §§  2579,  2581. 

(Proceed  as  in  No.  19  to  the*,  then  add)  in  the  sum  of  $  , 
that  if  the  decree  (or  order)  appealed  from  or  any  part  thereof  is 
affirmed,  or  the  appeal  is  dismissed,  the  appellant  will,  within 
twenty  days  after  the  affirmance  or  dismissal,  surrender  himself 
in  obedience  to  said  decree  (or  order)  to  the  custody  of  the  sheriff 
of  the  county  wherein  he  was  directed  to  be  committed. 
Dated  (July  12,  19     .) 

(Signatures  ef  sureties.) 
{Add  acknowledgment,  affidavit  of  sureties  and  approval.) 


No.  23. 
Undertaking  to  Stay  Execution  on  Appeal  to  the  County  Court. 

Ante,  p.  214;  Code  of  Civil  Pro.  §  3050. 

\TitU  of  cause.) 

Whereas,  on  the  day  of  .  19     »  the  above  named 

(plaintiff)  recovered  a  judgment  in  this  action  against  the  above 
named  (defendant)  for        dollars  damages  and  dollars  costs, 

and 

Whereas,  the  said  defendant  intends  to  appeal  from  said 
judgment  to  the  County  Court  of  the  county  of  , 

Now,  therefore,  we,  and  ,  the 

undersigned  sureties,  do  jointly  and  severally  undertake  that  if 
said  appeal  is  dismissed,  or  if  judgment  is  rendered  against  the 
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appellant  in  tlie  appellate  court,  and  an  execution  issued  there- 
upon is  returned  wholly  or  partly  unsatisfied,  we,  the  said  sureties, 
will  pay  the   amount   of  the  judgment,  or  the  portion   thereof 
remaining  unsatisfied,  not  exceeding  the  sum  of         dollars. 
Dated  (July  12,  19    .) 

( Signaturtt  of  jmttia^ 
{Add  acknowledgment  and  affidavit  of  sureties  as  in  No.  9.) 

(Approval  indorsed  on  the  undertaking.) 

I   approve  of  the  lyithin  undertaking  and  of  the   sureties 
thereto. 

Dated  (July  12,  19    .) 

(^Signature  of  Justice  or  County  Judge') 


No.  24. 


Undertaking  to  Perfect  Appeal  from  Final  Order  in  Sammary 

Proceedings. 

Ante,  p.  445;  Code  of  Civil  Pro.  §§  2262,  3050. 

{  Title  of  the  proceeding.'^ 

Whereas,  on  the        day  of         ,19     ,  in  a  special  proceed- 
ing instituted  before  ,  a  justice  of  the  peace  of  the  town  of 

,  in  the  county  of  ,  to  recover  the  possession  of  certain 

real  property,  a  final  order  was  made  by  said  justice,  determin- 
ing that  is  a  lessee  {or  tenant)  of  the  petitioner  ,  hold- 
ing over  after  default  in  payment  of  rent,  and  awarding  the 
possession  of  said  property  to  the  petitioner: 

And,  whereas,  the  said  ,  feeling  aggrieved  by  said  order, 

intends  to  appeal  therefrom  to  the  County  Court  of  the  county 
of 

Now,  therefore,  we,  and  ,  the  undersigned 

sureties,  do  hereby  jointly  and  severally  undertake  that  if  the  said 
appeal  is  dismissed,  or  if  judgment  is  rendered  against  the  appel- 
lant in  the  appellate  court,  and  an  execution  issued  thereupon 
is  returned  wholly  or  partly  unsatisfied,  we,  the  said  sureties 
will  pay  the  amount  of  the  judgment,  or  the  portion  thereof 
remaining  unsatisfied,  not  exceeding  the  sum  of  dollars. 

(Date)  (Signatures  of  sureties.) 

(Add  achttwUdgmerU  and  affidavit  af  sureties  as  in  tfo.  g. ) 

I  approve  of  the  foregoing  undertaking,  the  amount  thereof, 
and  the  sureties  therein. 

(Date.)  (Signature  0/  County  Judge.) 
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No.  25. 

Undertaking  on  Appeal  from  Pinal  Order  in  Summary  Pro- 
ceedings to  Stay  Issuing  and  Ejxecution  of  Warrant. 

Ante,  p.  445;  Code  of  Civil  Pro.  §  2262. 

\  Title  of  the  frvceeding.) 

Whereas,  on  the         day  of         ,19     ,  in  the  above  entitled! 
proceeding  before  ,  Justice  of  the  Peace,  to  recover  the  pos- 

session of  certain  real  property,  a  final  order  was  made  by  said 
justice  determining  that  is  a  lessee  {or  tenant)  of  the  peti-' 

tioner,  ,  holding  over  after  default  in  the  payment  of  rent, 

and  awarding  possession  of  said  property  to  the  petitioner: 

And,  whereas,  the  said  ,  feeling  aggrieved  by  said  order, 

has  appealed  therefrom   to  the  County  Court  of  the  county  of 

,  and  intends  to  apply  to  the  County  Judge  of  said  county. 

for  an  order  staying  the   issuing   and   execution  of  a  warrant  to 

remove  the  appellant  from  said  property: 

Now,  therefore,  we,  and  ,  the  undersigned  sure- 

ties, do  hereby  jointly  and  severally  undertake  to  and  with  said 
petitioner  in  the  sum  of  dollars,  that  if  upon  the  appeal  a 

final  determination  is  rendered  against  the  appellant,  he  will  pay 
all  rent  accruing  or  to  accrue  upon  the  premises  described  in  said 
order,  (or,  if  there  is  no  lease  thereof,  the  value  of  the  use  and 
occupation  of  said  premises  subsequent  to  the  institution  of 
special  proceeding.) 

{Date.)  (Sigfiaturet  of  tureties.) 

(Add  acknowledgment  and  affidavit  of  sureties  as  in  No.  g,  and  approval  as  in 
No.  24.) 


No.  26. 


Undertaking  on  Appeal  from  a  Final  Order   in  Proceedings 
Against  Animals  Straying. 

Ante,  p.  446;  Code  of  Civil  Pro.  §  3005. 

( Title  of  the  proceeding.) 

Whereas,    on  the  day  of  ,19     ,  in  a  special  pro- 

ceeding then  pending  before  him  for  the  sale  of  animals  alleged 
to  have  been  seized  while  straying  upon  the  highway  and  for  the 
disposition    of    the  proceeds   thereon  as  provided  in  title  nine  of 
chapter   nineteen  of  the  Code  of  Civil  Proceedings,  a  final  order  ~ 
1  was  made  by  ,  a  Justice  of  the  Peace  of  the  town  of  , 

I  in  the  county  of  ,  in  favor  of  the  petitioner. 

And,  whereas,  the  owner  of  said  animals  feeling  aggrieved 
by  said  order  intends  to  appeal  therefrom  to  the  County  Court 
of  the  county  of  , 

Now,  therefore,   we,  and  ,  the  undersigned  sure- 

ties, do  hereby  jointly  and  severally  undertake,  that  if  said  appeal 
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is  dismissed,  or  if  judgment  is  rendered  against  the  appellant  in 
the  appellate  court,  and  an  execution  issued  thereupon  is  returned 
wholly  or  partly  unsatisfied,  we,  the  said  sureties,  will  pay  the 
amount  of  the  judgment,  or  the  portion  thereof  remaining  un- 
satisfied, not  exceeding  the  sum  of  dollars;  and  we  do  also 
hereby  jointly  and  severally  undertake  that  if  the  final  order  ap- 
pealed from  is  afSrmed,  or  if  the  appeal  is  dismissed  the  appel- 
lant will  pay  all  sums  which  the  justice  awards  against  him,  on 
the  hearing,  after  the  determination  of  the  appeal,  as  prescribed 
in  section  3106  of  the  Code  of  Civil  Procedure,  not  exceeding  the 
sum  of            dollars. 

(Date.)  (Signaturet  »f  suretia.\ 

Add  acknowledgment,  affidavit  af  tureties,  and  approval. 


No.  27. 
Notice  ot  Filing  Undertalcing'  given  on  Appeal. 

Ante,  p.  226;  Code  of  Civil  Pro.  §  1334. 

(  Title  of  the  cause. ) 

Sir  :     Please  take  notice,  that  an  undertaking,  of  which  the 
within  is  a  copy,  was  duly  filed  in  the  office  of  the  clerk  of  the 
county  of  ,  on  the  day  of  19     . 

{Date.)  Yours,  etc., 

C.  K.,  App'lt's  Any. 
To  R.  F.,  Esq., 

Respondent's  Atfy. 


No.  28. 
Notice  of  exception  to  sureties. 

Ante,  p.  227  ;  Code  of  Civil  Pro.  §  1335. 

{TWe  of  the  cause) 

Sir  :  Take  notice  that  the  respondent  excepts  to  the  suffi- 
ciency  of  each  of  the  sureties  who  executed  the  undertaking  filed 
by  the  appellant  in  the  office  of  the  clerk  of  the  county  of  , 

on  the        day  of        ,19     ,  on  appeal  to  the         Court  from  the 
judgment  {or  order)  entered  in  this  action. 

Dated.  ,  19 

Yours,  &c., 

R.  'P.,  Attorney  for  Respondent. 

(Office  address.) 

To  C.  K.,  Esq.,  Attorney  for  Appellant. 
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No.  29. 
Kotlee  of  jnstification  of  sureties  Intbe  original  undertaking:. 

Ante,  p.  228  ;  Code  of  Civil  Pro.  §  1335. 

(Tiilt  of  the  cause.) 

Sir:     Take  notice,  that         and  ,  the  sureties  who  exe- 

cuted the  undertaking  given  by  the  appellant,  on  his  appeal  to 
the  Court  from  the  judgment  (or  order)  entered  in  this  action, 
a  copy  of  which  was  served  on  you  on  the  day  of  ,  £9  , 
will  justify  before  Hon.  .  Justice  of  the  Court  {or  County 
Judge")  at  his  office  in  the  of  ,  on  the  day  of  , 

19        ,  at  (ten)  o'clock  in  the  forenoon. 
Dated  ,19 

Yours,  etc., 

C.  K.,  Attorney  for  Appellant. 


To  R.  F.,  Esq.,  Attorney  for  Respondent. 


(OJice  addrtss.) 


No.   30. 

Notice  of  JHstiflcation  of  sureties  in  a  new  undertaking  ^ven 

on  appeal. 

Ante,  p.  228;  Code  of  Civil  Pro.  §  1335. 

(Title  ef  the  cause.) 

Sir  :     Take  notice,  that        ,  residing  at         ,  by  occupation 
a  ,  and  ,  residing  at  ,  by  occupation  a  , 

the   sureties  in  a  new   undertaking  'executed   on  behalf  of   the 
appellant  in  place  of,  and  to  the  same  effect  as  the  undertaking 
filed  in  the  office  of  the  Clerk  of  the  County  of         ,  on  the 
day  of         ,  19     ,  a  copy  of  which  was  heretofore  served  on  you 
by  said  appellant,  will  justify  before  Hon.  ,  Justice  of  the 

Court  {or  County  Judge),  at  ,  in  the  of  ,  on 

the         day  of         ,19        ,  at         o'clock  in  the  forenoon. 
Dated,  19 

Yours,  etc., 

C.  K.,  Attorney  for  Appellant. 

(Office  address.) 

To  R.  F.,  Esq.,  Attorney  for  Respondent. 


No.  31. 
Allowance  of  sureties  un  justification. 

Ante,  p.  231  ;  Code  of  Civil  Pro.  §  1335. 

I  find  the  sureties  in  the  within  urtdertaking  sufficient,  and 
hereby  allow  them,  and  each  of  them. 

(Date.)  (Signature  and  official  title  of  judge.) 
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No.  32. 
Notice  of  allowance  of  sureties  upon  jnstiflcation. 

Ante,  p.  231  ;  Code  of  Civil  Pro.  §  1335. 

[Title  of  the  cause.) 

Sir  :     Take  notice,  that  on  the  day  of  ,19        ,  on 

justification  before  Hon.  ,  Justice  of  the  (Supreme)  Court, 

the  sureties  in  the  undertaking  given  by  the  appellant  on  appeal 
to  the  Court  from  the  (judgment)  entered  in  this  action, 

were    found   sufificient  by  said    J  ustice,  and   that   he    thereupon 
allowed  them,  and  each  of  them. 

{Date.)  (^Signature  of  appellant's  attorney^ 

To  ,  Attorney  for  Respondent. 


No.  33. 
Notice  of  deposit  witii  clerls  in  lieu  of  an  undertaking. 

Ante,  p.  215  ;  Code  of  Civil  Pro.  §  1306. 

( Titk  of  the  cause:)  ' 

Sir  :     Please  take  notice,  that  on  the  day  of         19        , 

the  appellant,  G.  H.,  depdsited  dollars,  with  the  Clerk  of 

the  County  of  ,  for  the  purpose  of  staying  the  execution  of 

the  judgment  recorded   against   him    by  the  respondent  in  this 
action   until  the  hearing  and   decision  of  the  appeal  heretofore 
taken  therefrom  to  the  Appellate  Division  of  the  Supreme  Court, 
and  in  lieu  of  giving  an  undertaking  to  effect  such  stay. 
(Date.) 

Yours,  etc., 

A.  B.,  Attorney  for  Appellant, 


To  C.  D.,  Esq.,  Attorney  for  Respondent. 


(Office  address^ 


No.   34. 

Affidavit  to  obtain  a  stay  of  proceedings  on  appeal  from  an 

order. 

See  ante,  p.  205. 

(Title  of  the  cause.) 
(Venue.) 

Thomas  Caldwell  being  duly  sworn  says:  That  he  is  the 
attorney  for  the  defendant  in  the  above  entitled  action. 

That  said  action  is  brought  (to  recover  the  amount  alleged 
to  be  due  the  plaintiff  from  the  defendant  upon  two  promissory 
notes  given  to  the  plaintiff  by  the  defendant). 
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That  on  the  day  of  ,19  ,  issue  was  joined  in  said 
action  by  the  service  of  defendant's  answer  interposing  the  defense 
oi'  usury. 

That  on  the  day  of  ,  19  ,  on  motion  of  the  plaintiff, 
an  order  was  made  by  Hon.  ,  Justice  of  this  Court,  directing 

the  defendant  to  appear  at  a  time  and  place  therein  specified  be- 
fore ,  a  referee  appointed  in  and  by  said  order,  to  be  exam- 
ined before  trial  as  to  the  circumstances  attending  the  loan  of  the 
moneys  for  which  said  notes  were  given,  the  negotiations  between 
the  parties  at  the  time  of  making  said  loan,  and  the  terms 
thereof. 

That  afterwards,  on  notice  to  the  plaintiff,  defendant  moved 
at  a  Special  Term  of  this  Court  held  ,  on  the  day  of  , 
19  ,  for  an  order  vacating  the  aforesaid  order,  which  motion 

was  denied  and  defendant  was  directed  to  appear  before  said  ref- 
eree on  the        day  of         ,  next,  and  submit  to  the  examination 
directed  by  the  original  order.     That   said  order  of  the  Special 
Term  was  entered  in  the  office  of  the  Clerk  of  the  Comity  of 
on  the        day  of        ,19 

That  defendant  has  appealed  from  such  order  of  the  Special 
Term  to  the  Appellate  Division  of  this  court :  that  said  appeal 
cannot  be  brought  to  a  hearing  before  the  time  fixed  for  defen- 
dant's examination  by  the  order  appealed  from,  and  that  unless 
the  execution  of  said  order  be  stayed,  the  defendant  will  be 
deprived  of  the  benefit  of  his  appeal. 

(If  the  motion  is  to  be  made  ex  parte ,  add^  That  no  previous 
application  for  a  stay  of  the  execution  of  such  order  has  been 
made  by  the  defendant. 

(/urat.)  (Signature  ) 


No.  35. 
Ex  parte  Order  Staying  Execution  of  Order  Appealed  from. 

Ante,  p.  205  ;  Code  of  Civil  Pro.  §  1351. 

{Title  of  the  cause.) 

On  reading  and  filing  the  affidavit  of  ,  and  on  motion 

of  ,  attorney  for  the  (defendant), 

Ordered,  that  the  execution  of  the  order  of  the  (Supreme) 
Court,  made  at  a  Special  Term  thereof,  held  at  ,  on  the 

day  of  ,  19    ,  and  entered  in  the  ofifice  of  the  Clerk  of  the 

County  of  ,  on  the  day  of  .  19     .  be,  and  the 

same  is  hereby  stayed  until  the  decision  of  the  appeal  taken  by 
the  (defendant)  therefrom  to  the  Appellate  Division  of  this  court 
(upon  the  filing  with  the  Clerk  of  the  County  of  ),  of  an 

undertaking  executed,  on  the  part  of  said  defendant,  by  two  suf- 
ficient sureties,to  the  effect  that  the  said  defendant  will  pay  all  costs 
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and  damages  which  may  be  awarded  against  him  on  such  appeal, 
not  exceeding  five  hundred  dollars,  and  upon  the  service  upon 
the  attorney  for  the  plaintiff  of  a  copy  of  this  order  and  of  the 
affidavit  upon  which  the  same  was  granted,  or  such  other  terms,  if 
any,  as  the  judge  may  in  his  discretion  impose. 

\flate.)  (Signature.) 

(Official  title.) 


No.  36. 

er  Stayi: 
ary  Pro 

See  ante,  p.  445. 


Affidavit  to  Procure  an  Order  Staying  the  Issuing  of  a  Warrant 
in  Summary  Proceedings. 


(  Tit'e  of  the  proceeding.) 
(  yenue.) 

R.  S.,  being-  duly  sworn  says,  that  on  the  day  of  , 

19  ,  in  a  proceeding  then  pending  before  C.  D.,  a  Justice  of  the 
Peace  of  the  town  of  ,  county  of  ,  to  recover  the 

possession  of  certain  premises  therein  occupied  by  deponent,  a 
final  order  was  made  by.  said  justice,  awarding  delivery  of  the 
possession  of  said  premises  to  the  petitioner,  L.  M.,  and  estab- 
lishing that  deponent  is  a  lessee  {or  tenant)  of  said  petitioner 
holding  over  after  default  in  payment  of  rent. 

That  on  the  day  of  ,  19    .  deponent  appealed 

from  said  final  order  to  the  County  Court  of  the  county  of  , 

by  serving  upon  the  petitioner  named  in  said  order,  and  upon 
said  justice,  a  notice  of  appeal,  a  copy  of  which  is  hereto  an- 
nexed, and  at  the  same  time  paying  to  said  justice  the  costs  of 
the  proceeding  awarded  to  the  petitioner  by  said  order,  and  the 
sum  of  two  dollars  as  the  fee  of  the  justice  for  making  the  re- 
turn. That  at  the  time  of  serving  said  notice  of  appeal  upon 
said  justice,  deponent  delivered  to  him  an  undertaking,  duly 
executed  by  sureties  approved  by  him,  a  copy  of  which  is  hereto 
annexed,  and  at  the  time  of  serving  the  said  notice  of  appeal  ° 
upon  the  petitioner,  deponent  delivered  to  him  a  copy  of  said 
undertaking,  with  a  notice  of  the  delivery  thereof  to  said  justice. 

That  deponent  has  taken  said  appeal  in  good  faith,  and  is 
desirous  of  staying  the  issuing  and  execution  of  a  warrant  remov- 
ing him  from  said  premises  until  the  final  determination  of  the 
Courtty  Court  upon  the  appeal. 

(yurat.)  {Signature  »/  Dtfonent.) 
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No.  37. 

Order  by  Gonnty  Judge  staying  Warrant  in  Summary  Proceed- 
ings. 

Ante,  p.  445  ;  Code  of  Civil  Pro.  §  2262. 

>    TUJe  oj  tkt  causi^. 

On  reading  and  filing  the  affidavit  of  ,  by  which  it 

appears  that  has  appealed  to  the  County  Court  of  the 

■County  of  from  a  final  order  made  in  the  above  entitled 

proceeding  by  ,  Justice  of  the  Peace,   determining  that 

the  appellant  is  a  tenant  {or  lessee)  of  the  petitioner  , 

,  holding  over  after  default  in  payment  of  rent,  and  awarding  de- 

I  livery  of  the  premises  so   held   to   the  petitioner;  and  the  said 

'appellant   having  given   the    security  required    to    perfect  the 

'  appeal  and  to  stay  the  execution  of  the  order  appealed  from, 

and   also   an   undertaking  to   the   petitioner  in  a  sum,  and  with 

sureties  approved  by  me,  to  the  effect  that  if  upon  the  appeal,  a  final 

determination  is  rendered  against  the  appellant,  he  will  pay  all 

!  rent  accruing  or  to  accrue  upon  the  premises,  or,  if  there  is  no 

lease  thereof,  the  value  of  the  use  and  occupation  of  the  premises 

subsequent  to  the  institution  of  the  special  proceeding ;  and  on 

motion  of  ,  attorney  for  the  appellant,  it  is 

Ordered : 

That  the  issuing  and  execution  of  a  warrant  for  the  removal 
■of  the  appellant  from  said  premises  be,  and  is  hereby  stayed 
pending  said  appeal. 

(Date^  {^Signature  of  Judge.) 


No.  38. 


■Order  Staying  Proceedings  upon  a  flnal  Order  in  Proceedings 
against  Animals  Straying. 

Code  of  Civil  Pro.  §  3105. 

■{Title  of  thefroceeding.) 

It  appearing  by  the  affidavit  of  ,  that  on  the 

<iay  of  ,  19    ,  a  final  order  was  made  by  ,  Justice 

-of  the  Peace,  in  favor  of  the  petitioner  in  the  above  entitled 
proceeding  directing  the  sale  of  certain  animals,  the  property  of 
the  said  ,  seized  as  strays  upon  the  highway,  and  the  dis- 

position of  the  proceeds  thereof  as  provided  in  title  9  of  chap- 
ter 19  of  the  Code  of  Civil  Procedure,  and  the  said  having  , 
perfected  an  appeal  from  said  order  and  given  security  thereupon 
as  provided  in  section  3105  of  that  act,  and  on  reading  and  filing 
the  said  affidavit,  and  on  motion  of  ,  attorney  for  the 
Appellant,  it  is 
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Ordered  : 

That  all  proceedings  upon  said  final  order  be  and  the  same 
are  hereby  stayed,  and  that  the  possession  of  the  animals  so  seized 
be  delivered  to  the  appellant. 

(Date.)  (Signaitirt  a/  Cotmfy  Judge,) 


No.  39. 

oaApp« 
'n  of  An 

Code  of  Civil  Pro.  §  3103. 


Order  Staying  Proceedings  on  Appeal  from  Order  deterniluin&F 
Demand  for  the  return  of  Animals  seized  as  Strays. 


(  TV/*  of  the  proceeding. ) 

On  reading  and  filing  the  affidavit  of  ,  (and  the  duly 

authenticated  transcript  of  the  proceedings  had  in  this  matter 
before  the  Justice  before  whom  the  proceeding  is  pending),  and 
on  motion  of  ,  attorney  for  the  said  ,  it  is 

ORDERED; 

That  the  execution  of  the  order  entered  in  the  minutes  of 
,  Justice  of  the  Peace,  determining  the  demand  of 
for  the  return   of  the  animals  seized  in  this  proceeding,  and  all 
proceedings  upon  the  petition  filed  therein,  be  and  the  same  are 
Hereby  stayed  upon  the  filing  of  this  order  with  said  Justice. 

(Date,)  (Signature  of  County  Judge.) 


No.  40. 
Notice  requiring  the  Appellant  to  file  Return. 

Ante,  p.  306. 

(Titk  of  the  cause.) 

Sir  :  Please  take  notice,  that  the  respondent  hereby  requires 
the  appellant  to  cause  the  return  in  this  cause  to  be  filed  with  the 
Clerk  of  the  Court  of  Appeals  within  ten  days  after  the  service 
of  this  notice. 

(Date.)  (Signature  of  Respondent' s  Attorney.) 

(Office  address.) 

To  ,  Attorney  for  Appellant. 


No.  41. 
AflSdavit  of  failure  to  file  return. 

Ante,  p.   307. 

{X^tle  of  the  cause.) 
{Venue.) 

A.  B.,  being  duly  sworn,  says  that  he  is  the  attorney  for  the 
above  named  respondent,  0.  P.  That  in  an  action  pending  in  the 
Supreme  Court,  in  which  said  O.  P.  was  plaintiff,  and  said   S.  T, 
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was  defendant,  a  judgment  was  rendered  for  the  plaintiff  for  the 
sum  of  $  ,  and  that  on  the  day  of  ,19  ,  said  judg- 
ment was  duly  entered  in  the  office  of  the  Clerk  of  the  County  of 

;  and  that  a  copy  of  said  judgment  with  notice  of  such  entry 
was  thereupon  duly  served  upon  C.  D.,  the  attorney  for  the 
defendant. 

That  the  defendant  appealed  from  said  judgment  to  the 
General  Term  of  the  Supreme  Court ;  that  on  said  appeal  said 
judgmebt-was  in  all  things  affirmed  by  the  appellate  court ;  that 
judgment  of  affirmance  was  thereupon  duly  entered  in  the  office 
of  the  Clerk  of  the  County  of  ,  on  the  day  of  ,19  , 
and  that  a  copy  of  said  judgment  with  notice  of  such  entry  was 
on  that  day  served  upon  the  attorney  for  the  appellant. 

That  thereafter  the  said  defendant  appealed  to  this  court 
from  the  judgment  of  the  General  Term  ;  that  such  appeal  was 
perfected  on  the  day  of  ,  19  ,  by  the  service  of  a  notice 
of  appeal,  a  copy  of  which  is  hereto  annexed,  on  said  clerk  and 
on  deponent,  and  by  the  giving  of  an  undertaking,  a  copy  of 
which  is  also  hereto  annexed,  in  the  form  and  to  the  effect 
required  by  statute  to  perfect  the  appeal,  and  stay  the  execution 
of  the  judgment  appealed  from. 

That  said  appellant  failed  and  neglected  to  cause  the  proper 
return  on  said  appeal,  or  any  return,  to  be  filed  with  the  clerk  of^ 
this  court  within  twenty  days  after  said  appeal  was  so  perfected  ; 
that  after  the  expiration  of  said  twenty  days,  and  on  the         day 
of         ,19         ,  deponent  served  upon  the  attorney  for  the  appel- 
lant personally  at  his  office  in  ,  a  notice  in  writing  requiring] 
the  appellant  to  cause  said  return  to  be  filed  with  the  Clerk  of  this  '. 
Court  within  ten  days  after  service  of  said  notice ;  that  a  copy  of 
said  notice,  with  an  admission  of  due  and  personal  service  thereon ' 
indorsed,  is  hereto  annexed. 

That  more  than  ten  days  have  elapsed  since  the  service  of 
said  notice ;  that  the  appellant  has  wholly  failed  and  neglected 
to  file  any  return  with  the  clerk  of  this  court,  as  appears  by  the 
certificate  of  said  clerk  hereto  attached. 

lyurat.)  {Signature.) 


No.  42. 
Order  dismissing  appeal  for  want  of  prosecatioa. 

Ante,  p.  307. 

^TitU,  etc.) 

On   reading  and  filing  the  affidavit  of  ,  by  which  it 

appears  that  this  appeal  was  perfected  on  the  day  of  , 

19  ;  that  on  the  day  of  ,  19  ,  the  respondent  served 
written  notice  upon  the  appellant's  attorney  requiring  the  appel- 
lant to  file  the  proper  return   herein  with  the  clerk  of  this  court 
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within  ten  days  after  such  service,  and  on  reading  and  filing  the 
certificate  of  said  clerk,  dated  the  day  of  ,  19        ,  by 

which  it  appears  that  no  return  herein  has  been  filed  with  him  by 
said  appellant,  and  on  motion  of  ,  attorney  for  the  respon- 

dent, it  is 

Ordered: 

That  the  appeal  to  this  court  from  the  judgment  of  the  Gen- 
eral Term  of  the  Supreme  Court,  entered  on  the  day  of  , 
19  ,  affirming  the  judgment  in  favor  of  the  plaintiff  in  this 
action,  entered  in  the  office  of  the  Clerk  of  the  County  of  , 
on  the  day  of  ,19  ,  be  and  the  same  hereby  is  dis. 
missed  for  want  of  prosecution,  with  costs. 


No.  43. 
Xote  of  Issue— Appellate  Diriirtoii. 

Ante,  p.  383. 
Appelxate  Division,  Department. 

SUPREME  COURT. 


David  Davis  and  Isaac   Cohen, 

Appellants, 
against 
The  Broadway  Savings  Bank, 

Respondent. 


Note  of  Issxte. 

Abram  Aaronson,  Attorney  for  AppellmUs. 
McDonald  &  Skinner,  Attorneys  for  Respondents. 
Notice  of  appeal  served  June         19 
Clerk  will  please  place  the  appeal  herein  from  the 
on  the  Calendar  of  the  next  term.  Department,  according 

to  the  above  note  of  issue. 

Yours,  &c., 

ABRAM  AARONSON, 

Attorney  for  Appellants. 
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No..  44. 
Notice  of  armament  on  appeal  to  the  appellate  dlvisloii. 

Ante,  p.   384. 
Appellate  Division,  Department. 

SUPREME  COURT. 


David  Ddvis  and  Isaac  Cohen, 

Appellants, 
against 
The  Broadway  Savings  Bank,. 

Respondent. 


Notice  of  Argument. 

Sir  :     Take  notice  that  the  appeal  herein  will  be  ' 

brought  on  for  argument  before  this  Court  at  the  next 
Term  thereof,  to  be  held  at  the  in  the  of  on  the 

day  of  19        ,  at  the  opening  of  the  Court  on  that 

day,  or  as  soon  thereafter  as  counsel  can  be  heard. 
Dated  the  day  of  ,  19        . 

Yours,  &c., 

ABRAM  AARONSON, 

Attorney  for  Appellants. 
{Office  and  Post  office  addrtu^ 

To  McDonald  &  Skinner, 

Attorneys  for  Respondent. 


No.  45. 
Notice  of  Armament— Court  of  Appeals. 

Ante,  p.  309. 
COURT  OF  APPEALS. 


James  McFarlane, 

Appellant, 
against 
Alexander   McLeod, 

Respondent. 


Sirs:  Take  notice,  that  the  appeal  herein,  which  originated 
in  the  judicial  district,  will  be  brought  on  for  argument  at 

the  next  term  of  this  court,  to  be  held  at  the  Capital,  in  the  city 
of  Albany,  on  the  day  of  .  19    »  at  the  opening  of 
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the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard  (and  will  be  moved  as  a  preferred  cause  on  the  ground  that, 
etc.,  stating  the  ground  of  preference^ 

Yours,  etc., 

O.  P.,  Attorney  for 
To  A.  B.,  Esq.,  Attorney  for  ,  and 

To  the  Clerk  of  the  Court. 
(Add  to  tuiice  filed  with  thecUrk  proof  of,  or  admission  of  service  as  below.) 


No.  46. 
Admission  of  Service  of  Notice  ot  Argument. 

Ante,  p.  309. 

Doe  service  of  a  copy  of  the  above  notice  is  hereby  admitted 
this  day  of  ,  19    . 

A.  '&.,  Attorney  for  , 


No.  47. 
Affidavit  of  Service  of  Notice  of  Argument. 

Ante,  p.  309. 

(Title  of  cause.) 
(Veime.) 

G.  H,,  being  duly  sworn  says,  that   on   the  day  of        , 

19    ,  at  ,  N.  Y.,  he  served  the  annexed  notice  of  argument 

on  A.  B.,  the  attorney  for  the  above  named  (respondent),  by 
delivering  a  true  copy  thereof  to  said  A.  B.  personally,  and  leav- 
ing the  same  with  him. 

(yttrat.)  (Signature.) 


No.  48. 
Stipulation  Reserving  a  Cause  for  a  Day  Certain. 

Ante,  p.  316. 

(Titk  of  the  cause.) 

It  is  hereby  stipulated  that  the  above  entitled  cause,  being 
No.  ,  on  the  general  calendar,  be  reserved  and  the  argument 
thereof  be  deferred,  until  the  day  of  ,  19     ;  and  that 

it  be  placed  on  the  calendar  for  that  day. 

(Date.)  (Signatures  of  attorneys.) 
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No.  49. 
Note  of  Bxcbange  of  Causes. 

Ante,  p.  317. 
COURT  OF  APPEALS. 


Fall  River  Barge  Co.  | 


agaitut  V  Calendar  No.  49, 
New  York  Elevator  Co. j 

COURT  OF  APPEALS. 


Arthur  McCormick  I 

against  >  Calendar  No,  204. 

Nic^'olas  Van  Dom.  I 


Stipulated  that  the  above  causes  be  exchanged   one  for  the 
other,  and  be  placed  upon  all  subsequent  calendars   accordingly. 
(Date.)  ( Signatures  »f  attorneys  or  eotauei. ) 


No.  49. 

Except 
d  on  a  ^ 

See  ante,  p.  265. 


Proposed  Case  Containing   Exceptions  to  Review  Jadgment 
Entered  on  a  Verdict. 


(  Title  of  the  cause.) 

1  This  action  was  commenced  on  the  day  of          19     , 

2  by  the  service  of  the  summons  therein  with  a  copy  of  the 

3  plaintiff's  complaint. 

4  The  defendant's  answer  was  served  on  the        day  of        , 

5  19     . 

6  The   issues   thus  joined  come  on  for   trial  before  Hon. 

7  ,  and  a  jury  at  a  Trial  Term  of  the  Supreme  Court 

8  held  at  the  Court  House  in  the        of         ,  county  of  , 

9  on  the  day  of            ,  19     . 

10  The  plaintiff's  counsel,  after  opening  the   case   for    the 

1 1  plaintiff,  called  as  a  witness         ,  who  testified  as  follows  :     ("I 

12  reside  at  ,  in  this  county,  and  know  the  parties   to  this 

13  action.     I   was   present  at  the   office  of  the  plaintiff  on  the 

14  fifth  day  of  October  last,  and  heard  a  conversation  between 

15  the  plaintiff  and  the  defendant  in  regard  to  the  sale  of,  {etc., 

16  setting  forth  all  the  testimony  of  the  witness.,  material  to  the 

17  questions  raised,  in  the  narrative  form?)     The  following  ques- 

18  tion  was  then  put  to  the  witness  by  the  plaintiff's  counsel: 

19  (Q.  At  that   conversation,  did  you  hear,  etc.,  giving  the 

20  words  used.) 

21  The  defendant's  counsel  objected  (state  objections^ 

22  The  court    overruled  the   objection,  to  which  ruling  de- 

23  fendant's  counsel  duly  excepted. ' 
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24  The  witness  then  answered  as  follows:  {Insert  answer  of  the 

25  witmss  and  the  remaimder  of  his  testimon}.) 

26  The  plaintiff's  counsel  then  called  as  a  witness  ,  who 

27  testified  as  follows  :    {Insert  testimony  of  the  witness  so  far  as 

28  material  to    the  questions  to  be  reviewed,  and  the  objections 

29  and  exceptions  of  the  appellant.) 

30  The  plaintiff  here  rested, 

3 1  The   defendant  then   moved  for  a  nonsuit  upon  the  fol- 

32  lowing  grounds. 

33  First:    That  the  plaintiff  {etc.,  stating  the  grounds  in  full.) 
,  34  The  court  denied  the  motion,  to  which  ruling  the  defend- 

35  ant  duly  excepted. 

36  The  defendant's  counsel,  after  opening  his  case  called  as  a 

37  witness    for   the   defendant,  ,   who  testified  as  follows: 

38  {Insert  so  much  of  the  testimony  of  the  witness  as  is  material  to 
I  39  the  questions  raised.) 

40  Upon  his  cross-examination  the  witness  testified  as  fol- 

41  lows:  (Insert  testimony  given  on  cross-examination.) 

42  Upon  his  re-direct  examination  the  witness  testified,  etc. 

43  The  defendant  here  rested. 

44  The  plaintiff  then  offered  in  evidence  the  letter,  shown  to 

45  the  witness  ,  marked  Plaintiff's  Exhibit  No.  I. 

46  The  defendant  objected  to  the  evidence  upon  the  foUow- 

47  ing  grcniyi  Is: 

48  First.  That,  etc. 

49  The  court  overruled  the  objection  and  received  the  letter 

50  in  evidence,  to  which  ruling  the  defendant's    counsel  duly 

51  excepted. 

52  The   case   was   then  presented  to  the  jury  by  the  counsel 

53  for  the  respective  parties,  and  the  court  then  charged  the  jury 

54  as  follows:  {Insert  so  much  of  the  charge  as  is  material  to  any 

55  question  presented  by  appellant's  exception  to  the  charge  or  to  a 

56  refusal  to  charge^ 

57  The  defendant  excepted  to  the  charge  as  follows  : 

58  First :  To  that  portion  of  the  charge  in  which  the  court 

59  states   the   rule  of  damages  substantially  as   follows  :     "  If 

60  you  find  that  the  defendant,"  {etc.,  giving  substance  of  portion 

61  excepted  to). 

62  The  defendant  requested  the  court  to  charge  the  jury  as 

63  follows :      {State  the  request.)      The  court  declined  so   to 

64  charge,  to  which  defendant  excepted. 

65  The  jury,  after  deliberating  on  their  verdict,  returned  into 

66  court,  and  rendered  a  verdict  for  the  plaintiff  for        dollars. 

67  The  defendant's  counsel  then  moved  upon  the  minutes  of 

68  the  judge  to  set  aside  the  verdict  and  for  a  new  trial  upon  the 

69  gvownd  {state  grounds  of  tnotioti). 

70  The  court  entertained  the  motion,  and  denied  the  same. 

(Signature  of  Attorney.) 
(Office  addrtit.) 
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No.  SO. 
Notice  Indorsed  on  Proposed  Case. 
(Tltk  of  eause.) 

Sir:  Please  take  notice  that  the  within  is  copy  of  the  case 
proposed  by  the  defendant  in  this  action. 

iOaiei  (  Sigualure  and  Cjffiet  adJmtJj 

To  ,Att'yfor 


No.  51. 
Proposed  Amendments  to  Oase. 

Ante,  p.  274. 
{TUU  »f  He  caust.) 

Please  take  notice  that  the  plaintiff  hereby  proposes  the  fol- 
lowing amendments  to  the  proposed  case  containing  exceptions 
'heretofore  served  by  the  defendant  herein:  viz. 

First  amendment:     At  page  7,  line  22,  strike  out  the  words, 
"  to  which  ruling  defendant  duly  excepted." 

Second  amendment:     At  page  8,  line  9,  strike  otit  the  word 
"  stocks"  and  insert  instead  the  word  "  bonds." 

Third  amendment:     At   page    11,   line   4,   after  the    words 
"  without  notice  to  me,"  add    "  except  as  I  have  before  stated." 
Fourth  amendment:     At  page  11,  line  9,  strike  out,  etc. 

(Sgnaturt  of  Attoruet^ 
(Offiei  addra*:^ 
To  ,  Esq.,  Atfyfor  Defendant, 


No.  52. 
Notice  Indorsed  on  Proposed  Amendments  to  Case. 

See  ante,  p.  274. 
{TiOt  of  the  eause.) 

Sir  :  Please  take  notice  that  the  within  is  a  copy  of  the 
amendments  proposed  by  the  plaintiff  to  the  case  proposed  by 
the  defendant  in  this  action. 

{Date.)  (,Siguat$tre  and  ojfUe  adiirest.) 

To  ,  Att'yfor  Defendant, 
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No.  53, 
Notice  of  Settlement  of  Case. 

See  ante,  p.  275. 

{TUU  of  the  cause.-\ 

Sir:  Please  take  notice  that  the  proposed  case  heretofore 
served  upon  you,  together  with  the  proposed  amendments  thereto, 
will  be  submitted  for  settlement  to  Hon.  ,  the  before 

whom  this  cause  was  tried,  at  ,  in  the  of  ,  on 

the  day  of  ,  19    ,  at  ten  o'clock  in  the  forenoon. 

{Datt.) 

Yours,  &c., 

\,SigHature  (otd  office  atUrtt$i 

To  ,  Esq.,  Att'yfor 


No.  54. 
Order  at  foot  of  Case,  directing  Clerk  to  file,  etc. 

Ante,  p.  281. 

( Title  of  the  caused 

The  foregoing  case  and  exceptions  having  been  settled  and 
signed  by  me  as  above  on  the  day  of  ,  19     , 

Ordered  : 

That  said  case  and  exceptions,  as  settled  and  signed,  be  filed 
in  the  office  of  the  Clerk  of  the  County  of  ,  and  be  by  him 

annexed  to  the  judgment-roll  in  this  action. 

Dated  ,  19     . 

(Signature  of  Judge  or  RefereeJt 


No.  55. 
Affidavit  of  Omission  to  file  Caee. 

Ante,  p,  281. 

iTitle  of  the  cause. ") 
(  Venue.'S 

C.  D.,  being  duly  sworn,  says  that  he  is  the  attorney  for  the 
plaintiff  in  the  above  entitled  action.     That  on  the  day 

of  ,  19     ,  a  case  containing  exceptions  proposed  by  the 

defendant  herein,  together  with  the  plaintiff's  proposed  amend- 
ments thereto  were,  pursuant  to  notice,  submitted  for  settlement 
to  Hon.  ,  the  Justice  before  whom  this  cause  was  tried ; 

that  on  said  day  of  >  19     ,  said  case  was  settled  and 

signed  by  said  Justice,  and  an  order  was  made  by  him,  dated  on 
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that  day,  directing  that  said  case,  as  settled  and  signed,  be  filed 
in  the  office  of  the  Clerk  of  the  County  of  ,  and  be  by  said 

Clerk  annexed  to  the  judgment-roll  in  this  action. 

And  deponent  further  says,  that  more  than  ten  days  have 
elapsed  since  said  order  was  made ;  and  that  said  case  has  not 
been  filed  in  the  office  of  the  Clerk  of  the  County  of  ,  as 

in  and  by  said  order  directed. 

{Jurat.)  ignatmrt.) 


No.  56. 

Order  declaring  c))se   abandoned. 

Ante,  p  281, 

(Titk  of  the  cause.) 

On  filing  the  affidavit  of  ,  the  attorney  for  the  plaintiff 

!  in  the  above  entitled  action,  verified  on  the        day  of        ,  19     , 
and  on  motion  of  said  attorney,  it  is 

Okdered: 

That  the  case  in  this  action  settled  and  signed  by  Hon. 
Justice  of  this  court,  on  the         day  of         ,19         ,  and  directed 
to  be  filed  in  the  office  of  the  Clerk  of  the  County  of  ,  by  an 

order  made  by  said  justice  dated  on  that  day,  be  and  the  same  is 
hereby  declared  abandoned. 
{Date.) 

J.  L.,  Clerk. 


No.  57. 
Notice  of  motion  for  a  new  trlaL 

Ante,  p.  567. 

(Title  of  the  cause.) 

Sir  :  Take  notice,  that  upon  the  case  and  exceptions  made, 
settled  and  signed  in  this  action  (or  upon  the  affidavits  of  , 

copies  of  which  are  herewith  served  upon  you,  and  upon  all  the 
pleadings  and  proceedings  in  this  action),  this  court  will  be  moved 
at  the  next  Special  Term  thereof,  to  be  held  at  the  in  the 

of  ,  on  the  day  of  ,19  ,  at  the  opening  of  the 
court,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  a  new 
trial  of  this  action. 


Dated  ,  19 


To  A.  B.,  Attorney  for 

40 


Yours,  etc., 

X.  Y.,  Attorney  for 

(Office  address.) 
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No.  58. 

Order  granting  a  new  trial. 

At  a  Special  Term  of  this  court  held  at  ,  in  the  of 

,  on  the  day  of  ,19        . 

Present,  Hon.  .Justice. 

SUPREME  COURT. 


Arthur  Arrandell 

against 

John  St.  John. 


A  motion  for  a  new  trial  of  this  action  having  been  heard  at 
this  term  upon  a  case  containing  exceptions,  now  on  motion  of 
,  counsel  for  the  defendant,  after  hearing  ,  counsel 

for  the  plaintiff  in  opposition  thereto,  it  is* 

Ordered  : 

That  a  new  trial  of  this  action  be  and  the  same  is  hereby 
granted  on  payment  of  {insert  the  directions  as  to  terms). 


No.  59. 

Order  denying  motion  for  a  new  triiri. 

(Proceed  as  above  to  the  *,  then  add) 
Ordered : 

That   the   motion   for  a  new  trial  of  this  action  be  and  the 
same  is  hereby  denied  with  costs. 


No.  60. 


Order  directing  tbat  exceptions  be  heard  by  the  Appellate 
Division  of  the  Supreme  Court. 

Ante,  p.  549.     Code  of  Civil  Pro.  §  1000. 

(Title  of  the  cause.) 

This  action  having  been  brought  to  trial  before  Hon. 
Justice  presiding,  and  a  jury,  at  a  Trial  Term  of  this  Court,  held 
at  the  Court  House  in  the  of  .  on  the  day  of 

,  19  ;  (and  the  jury  having  rendered  a  verdict  upon 

such  trial  in  favor  of  the  plaintiff)  ;  and  the  defendant  having 
taken  certain  exceptions  to  rulings  made  by  said  justice  upon  said 
trial,  now,  on  motion  of  ,  attorney  for  the  defendant,  after 

hearing         ,  attorney  for  the  plaintiff,  in  opposition  thereto,  it  is 

Ordered  : 

That  the  exceptions  taken  by  the  defendant  upon  the  trial  o£ 
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this  action  be  heard  in  the  first  instance  by  the  Appellate  Divi- 
sion of  the  Supreme  Court  and  that  the  entry  of  judgment  (upon 
the  verdict)  be  suspended  in  the  meantime. 

Let  this  order  be  entered  in  the  oiiSce  of  the  Clerk  of  the 
County  of 

(Date.)  (Signature. ) 


No.  6l. 
Order  of  Afliriuance  of  Judgment. 

At  a  term  of  the  Appellate  Division  of  the  Supreme  Court, 
Department,  held  at  ,  on  the  day  of  19 

Present,  Hon.  ,  Presiding  Justice,  and  and 

Justices  Supreme  Court. 


John  Head,  Plaintiff  and  Respondent, 

against 

OHver  Swan,  Defendant  and  Appellant, 


The  appeal  in  the  above  entitled  action  having  been  heard  at 
this  term.  Now  on  motion  of  ,  for   the  respondent,  after 

hearing  ,  for  the  appellant,  it  is 

Ordered  (all  the  Justices  concurring)  : 

That  the  judgment  entered  in  this  action  in  the  ofHce  of  the 
Qerk  of  the  County  of  ,  on  the  day  of  ,  19     . 

be  and  the  same  hereby  is  in  all  things  affirmed,  with  costs  of 
said  appeal  to  the  respondent. 


No.  62. 
Judgment  of  Afflrmaoee. 
Code  of  Civil  Pro.  §  1317. 

{Title,  etc.) 

The  appeal  taken  by  the  defendant  from  the  judgment  entered 
in  this  action  on  the  day  of  ,  19     ,  in  the  office  of  the 

Clerk  of  the  County  of  having  been  brought  to  a  hearing 

and  heard  at  a  term  of  the  Appellate  Division  of  the  Supreme 
Court,  Department,  held  at  ,  on  the  day  of 

19     ,  and  an  order  of  said  Appellate  Division  having  been  m^de 
and  entered  affirming  said  judgment  with  costs  of  said  appeal  to 
jthe  respondent,  all  the  Justices  concurring. 

Now,  on  motion  of  ,  attorney  for  the  re^ondent,  it  is 

hereby 

Adjudged  : 

That  the  said  judgment  be  and  the  same  is  hereby  in  all 
things  affirmed,  and  that  the  respondent  recover  of  the 

appellant  ,  the  sum  of  dollars,  costs  of  said  appeal. 
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No.  63. 

Order  on  Reversal  of  Judgment. 

At  a  term  of  the  Appellate  Division  of  the  Supreme  Court, 

Department,  held  at  ,  on  the  day  of  ,  19    t 

Present,  Hon.  Presiding  Justice,  and  Justices. 

(  Title  of  the  cause) 

The  appeal  in  the  above  entitled  action  having  been  heard 
at  this  term,  Now,  on  moiion  of  ,  attorney  for  the  appel- 

lant, after  hearing  ,  attorney  for  the  respondent,  it  is 

Ordered: 

That  the  judgment  entered  in  this  action  in  the  office  of  the 
Clerk  of  the  County  of  ,  on  the  day  of  ,19,  be  and 

the  same  is  hereby  wholly  reversed  and  a  new  trial  ordered,  with 
costs  (to  abide  the  event,  or  such  other  direction  as  is  indicated  in 
the  memorandum  of  the  decision). 


No.  64. 
Judgment  of  Reversal. 

(Titk.  lit.) 

The  appeal   taken  by  the  (defendant)  from  the  judgment 
entered  in  this  action  in  the  office  of  the  Clerk  of  the  County  of 
,  on  the  day  of  ,  19     ,  having  been  brought  to 

a  hearing  and  heard  at  a  term  of  the  Appellate  Division  of  the 
Supreme  Court,  Department,  held  at  ,  on  the 

day  of  ,  19     .  and  an  order  of  said  Appellate  Division 

having  been  made  and  entered  reversing  said  judgment,  and 
ordering  a  new  trial  (with  costs  to  abide  the  event). 

Now,  on  motion  of  ,  attorney  for  the  appellant,  it  is 

hereby 

Adjudged: 

That  the  judgment  entered  in  this  action  in  the  office  of  the 
Clerk  of  the  County  of  ,  on  the  day  of  1  ^9     1 

be  and  the  same  is  hereby  wholly  reversed  ;  that  a  new  trial  of 
said  action  be  had  ia  this  court ;  and  that  (jusert  dirtetiom  as  t/ 
costs}. 
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No.  65. 

Order  for  Judgment  on  Remittitur  from  Court  of  Appeals. 

At  a  Term  of  the  Supreme  Court,  held  at  on 

the  day  of  ,  19     » 

Present,  Hon.  ,  Justice. 

SUPREME  COURT. 


James  Jackson 

against 
Duncan  Sterling, 


The  above  named  defendant  having  appealed  to  the  Court  of 
Appeals  from  the  judgment  of  the  General  Term  of  this  court, 
entered  in  this  action  on  the  day  of  ,  19     ,  affirming 

the  judgment  entered  therein  on  the  day  of  ,  19     . 

in  the  office  of  the  Clerk  of  the  County  of  ,  and  the  Court 

of  Appeals  having  heard  said  appeal,  and  ordered  and  adjudged 
that  the  judgment  so  appealed  from  be  affirmed,  and  judgment 
entered  for  the  plaintiff,  with  costs,  and  the  record  remitted  from 
that  court  having  been  filed,  Now,  on  motion  of  ,  attorney 

for  the  plaintiff,  it  is 

Ordered  : 

That  the  said  judgment  of  the  Court  of  Appeals,  be  and  the 
same  is  hereby  made  the  judgment  of  this  court ;  and  that  the 
judgment  entered  herein  on  the  day  of  ,  19     ,  be  and 

the  same  is  hereby  affirmed,  and  that  judgment  of  this  court  be 
entered  herein  affirming  said  judgment,  with  costs  of  said  appeal 
against  the  defendant  to  be  taxed. 


No.  66. 

Jadg^ment  of  AfQ.rmance  on  Remittitur. 

{Q^titn  and  Htlt  of  the  cause.) 

The  above  named  defendant  having  appealed  to  the  Court 
of  Appeals  from  a  judgment  of  the  General  Term  of  this  court, 
entered  in  this  action  on  the  day  of  ,  19     ,  affirming 

the  judgment  entered  therein  on  the  day  of  .  19     ,  in 

the  office  of  the  clerk  of  the  county  of  ,  and  the  Court  of 

Appeals  having  heard  said  appeal,  and  ordered  and  adjudged  that 
the  judgment  so  appealed  from  be  affirmed  and  judgment  ren- 
dered for  the  plaintiff,  with  costs,  and  the  record  remitted  from 
that  court  having  been  filed,  and  an  order  having  been  entered 
thereon  making  the  judgment  of  the  Court  of  Appeals  the  judg- 
ment of  this  court,  and  directing  the  entry  of  a  judgment  of 
affirmance  herein  with  costs  of  said  appeal *gainst  the  defendant, 
to  be  taxed, 
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Now,  on  motion  of  ,  attorney  for  the  plaintifl,  it  is 

Adjudged: 

That  the  judgment  in  this  action  entered  on  the  day 

of  ,  19    ,  be  and  the  same  is  hereby  affirmed. 

And  it  is  further  adjudged:  That  the  plaintiff  ,  recover 

of  the  defendant  ,  the  sum  of  dollars,  the  amount  of 

his  costs  herein  as  taxed,  and  that  he  have  execution  against  said 
defendant  therefor. 


No,  67. 
Jad^ment  on  Appeal  to  the  County  Court. 

{Caption  and  title  of  the  cause.) 

The  above  named  (defendant)  having  appealed  to  this  court 
from  the  judgment  rendered  against  him  in  this  action  on  the 
day  of  ,  19     ,  by  ,  Justice  of  the  peace  of  the 

town  of  ,  county  of  ,  and  the  said  appeal  having  been 

heard,  and  an  order  of  this  court  having  been  entered  thereon 
affirming  {or  reversing)  said  judgment,  with  costs  of  said  appeal 
to  the  , 

Now,  on  motion  of  ,  attorney  for  the  respondent  {or 

appellant,  it  is 

Adjudged: 

That  the  judgment  rendered  by  said  ,  Justice  of  the 

peace,  on  the  day  of  5  19     .  in  favor  of   the  plaintiff 

{or  defendant)  in  this  action  for  the  sum  of  damages  and 

dollars  costs  be  and  the  same  is  hereby  wholly  reversed  {or 

affirmed). 

And    it  is  further  adjudged,  that  the   said  recover  of 

the  the  sum  of  dollars,  the  amount  of  his  costs  herein 

as  taxed,  and  that  he  have  execution  therefor. 


No.  68. 
Judgment  of  Reversal  on  Stipulation  of  Respondent. 

Code  of  Civil  Pro.  §  3062. 

At  a  term    of  the   County  Court  of  the  County  of  ,  held 

at  in  the  of  ,  on  the         day  of  19     . 

Present,  Hon.  ,  Counly  Judge. 

(  Title  of  the  cause.) 

The  above  named  (defendant)  having  appealed  to  this  court 

from  the  judgment  rendered  against  him  in  this   action    on  the 

day  of  ,  19     ,  by  ,  Justice  of   the  peace  of  the 

town  of  in  said    county,  and  the  respondent,  within  twenty 
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days  of  the  service  upon  him  of  the  notice  of  appeal,  havmg 
served  a  written  stipulation  upon  (the  attorney  for)  the  appellant 
that  the  judgment  so  appealed  from  may  be  reversed  with  five 
dollars  costs,  and  disbursements  of  the  appeal.  Now,  on  motion 
of  ,  attorney  for  said  appellant,  and   in  pursuance  of  said 

stipulation,  it  is 

Adjudged: 

That  the  judgment  rendered  by  .  Justice  of  the  peace, 

on  the  day  of  i  19    ,  in  favor  of  the  (plaintiff)  in  this 

action  for        dollars  damages  and  dollars  costs  be  and  the 

same  is  hereby  reversed. 

And  it  is  further  adjudged  that  the  said  recover  of  the 

said  the  sum  of  ,  the  amount  of  the  costs  specified  in 

said  stipulation  and  of  the  disbursements  of  the  appeal,  and  that 
he  have  execution  therefor. 


No.  69. 
Oflfer  of  Judgment  on  Appeal  to  the  County  Court. 

Code  of  Civil  Pro.  §  3070. 

{Title  of  the  cause.) 

Take  notice,  that  the  above  named  ,  hereby  offers  to 

I  allow  judgment  to   be  rendered  in  the  County  Court  of 
j  county  in  favor  of  the  in  this  action  for  the  sum  of 

dollars. 
(Date.) 

Yours,  &c., 

(Signature  of  party  making  offei . ) 


No.  70. 
Notice  of  Acceptance  of  Offer  of  Judgment. 

Code  of  Civil  Pro.  §  3070. 
{TUktiftlte  eause.) 

Please   take    notice   that  the  above  named  ,  hereby 

accepts  the  offer  of  the  above  named  ,  dated  the     '       day 

of  ,  19    .  to  allow  judgment  to  be  rendered  in  the  County 

Court  of  the  county  of  in  favor  of  the  in  this  action 

for  dollars. 

(^"^ )  (Signature  »/party.) 
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No.  71. 
Affidavit  of  service  of  notice  of  acceptance. 

Code  of  Civil  Pro.  §  3070. 

{Tllb ef  Oe  tame.) 
iVeniu.) 

being  duly  sworn,  says  that  he  is  the  attorney  for 
the  in  the  above  entitled  action  ;  that  on  the  day  of 

,  19        ,  the  above  named  served  upon  the  deponent 

an  offer  in  writing,  dated  on  the  day  of  ,19  ,  to 

allow  judgment  to  be  rendered  in  the  County  Court  of  the  county 
of  ,  in  favor  of  the  in  this  action  for  the  sum  of 

dollars;  that  on  the  day  of  ,  19        ,  at 

deponent  served  the  annexed  notice  of  acceptance  of  such  offer 
on  ,  the  attorney  for  the  ,  by  delivering  a  copy  of  said 

notice  to  said  attorney  personally,  and  leaving  the  same  with  him. 
(yurat.)  (SSgnature.) 


No.  72. 
Judgment  in  the  County  Court  upon  offer. 

Code  of  Civil  Pro.  §  3071. 

{Caff ten  and  title  of  the  cause,) 

This  action  having  been  brought  into  this  court  by  an  appeal 
taken  thereto  by  the  above  named  ,  from  a  judgment  ren- 

dered against  him  on  the  day  of  ,  19        ,  by  , 

Justice  of  the  Peace,  for  dollars  damages  and  dollars 

costs,  and  the  above  named  having  served  upon  the  above 

named  an  offer  in  writing  dated  the         day  of        ,19       , 

to  allow  judgment  to  be  rendered   in  this  court  in  favor  of  the 
,  for  the  sum  of  dollars ;  and  the  said  having 

by  a  notice  in  writing,  dated  the  day  of  ,  19      ,  duly 

accepted  said'  offer.     Now  on  filing  said  offer,  the  notice  of  accept- 
ance thereof,  and  the  afifidavit  of  of  the  service  of  the  same 
upon  the            ,  it  is 
Ordered  and  Adjudged: 

That  the  said  recover  of  the  said  the  sum  of 

dollars,  the  amount  of  said  offer,  and  have  execution  therefor. 
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No.  73. 
Notice  of  the  entry  of  Judgment. 

{TWe  »f  th  tttuu.) 

Sir  :  Please  take  notice  that  the  judgment  in  this  action, 
of  which  the  within  is  a  copy,  was  entered  in  the  office  of  the 
Clerk  of  the  County  of  ,  on  the  day  of  ,  19       . 

{DaU.) 

Yours,  etc., 

Young  &  Richards,  Attysfor 

(Offict  addrat.) 

To  ,  Esq.,  Atfy  for 


No.  74. 
Notice  at  taxation  of  eosts. 

^^TUU  of  the  cause.) 

Sir  :     Take  notice,  that  the  within  is  a  copy  of  the  items  of 
the  costs  and  disbursements  in  this  action,  and   that  the 

same  will  be  taxed  by  the  Clerk  of  the  County  of  ,  at  his 

office  in  the  on  the  day  of  ,  at         o'clock      M. 

Yours,  etc., 

(SigtuUurt  and  offite  address^ 

To  ,  Esq.,  Att'yfor 


No.  75. 
Affidavit  of  Disbursements. 

(Title  0f  t^e  eaute.)  1 

(Vtttue.) 

A.  R,  being  duly  sworn,  says  that  he  is  the  attorney 

for  the  ,  in  the  above  entitled  action  ;  that  the  foregoing 

dtsbursements  have  been  actually  made  and  incurred  on  the  part 
of  the  ,  except  those  hereinafter  to  be  incurred,  and  those 

deponent  believes  to  be  correctly  stated ;  that  the  cause  was 
necessarily  on  the  calendar  of  the  court,  the  terms  above 

stated  exclusive  of  the  term  at  which  it  was  argued  or  otherwise 
finally  disposed  of ;  (and  that  all  the  requirements  of  Rule  5  of 
the  Court  of  Appeals  have  been  complied  with  in  all  papers  print- 
ed for  use  in  that  court.) 

(Jurat,)  {Signature,) 
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Placing  the  cause  on  the  calendar  as  a  preferred  cause.... 811,  384 

Serving  and  filing  note  of  issue 883,  436,  457 

Not  required  on  appeal  to  the  Court  of  Appeals.... 809 

On  an  appeal  to  the  Appellate  Division . 383 

On  appeal  to  the  Gteneral  Term  of  the  City  Court  of  New  York  ..  436 

On  appeal  to  the  County  Court . 457 

Serving  and  filing  a  notice  of  argument........ 809,  384,  436,  433,  458 

On  appeal  to  the  Court  of  Appeals . . 309 

On  appeal  to  the  Appellate  Division .. 384 

On  appeal  to  the  General  Term  of  the  City  Court  of  New  York...  429 

On  appeal  to  the  Appellate  Term  of  the  Supreme  Court 432 

On  appeal  to  the  County  Court 458 

Serving  notice  of  trial  when  new  trial  is  demanded  In  County  Court.  457 

Setting  down  a  cause  for  a  day  .certain 316,  385 

XiXohanging  causes 317,  386 

Motion  to  dismiss  the  appeal 807,  331,  333,  387,  431 

Argument  of  the  appeal ._. 326 

In  the  Court  of  Appeals 336 

In  the  Appellate  Division 391 

At  the  (General  Term  of  the  City  Court  of  New  York 436 
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At  an  Appellate  Term —..... .. ....  483 

In  the  County  Court 465 

Default  on  the  hearing 836,  390,  436,  433,  466 

SubmisBion  without  argument 336,  390,  438 

Furnishing  papers  to  the  court  at  the  opening  of  the  argument... 889, 

^6,  466 

Introducing  written  eridence  on  appeal .84,  827 

Introducing  oral  evidence  on  appeal.. 84 

On  appeal  upon  the  facts  from  the  decree  of  a  surrogate 84 

As  to  the  evidence,  proceedings  and  judgment  below  on  appeal 

to  County  Court 455,  466 

Upon  new  trial  in  the  County  Court  on  appeal. 464 

'     QaesticmB  raised  by  appeal  and  principles  governing  their  decision... 

330,  393,  437,  433,  471 

Upon  appeal  to  the  Court  of  Appeals 330,  363 

Upon  appeal  to  the  Appellate  Division 393 

Upon  appeal  to  the  General  Term  of  the  City  Court . 427 

Upon  appeal  to  an  Appellate  Term  of  the  Supreme  Court 433 

Upon  hearing  upon  questions  of  law  in  County  Court 467,  471 

Judgment  upon  appeal  to  the  Court  of  Appeals 363 

Upon  appeal  to  the  Appellate  Division . 406 

Upon  appeal  to  an  Appellate  Term 434 

Upon  appeal  to  the  County  Court . . . 476 

(See  JXJDGMBNT.) 

Appeals  to  the  Court  of  Appeals 290 

(See  CoiTET  OF  Appeals.) 

Appeals  to  the  Appellate  Division  of  the  Supreme  Court 373 

(See  Appellate  Division.) 

Appeals  to  the  General  Term  of  the  City  Court  of  Kew  York 424 

(See  City  CointT  op  New  York.) 

Appeals  to  an  Appellate  Term  of  the  Supreme  C*urt ..... 228 

(See  Appellate  Term.) 

Appeals  to  the  County  Court    436 

(See  County  Court.) 

Appeals  from  a  city  court  to  the  County  Court 478 

Cities  of  the  second  class  generally 478 

From  the  City  Court'of  Albany 479 

From  the  City  Court  of  Binghamton 480 

From  the  Municipal  Court  of  Syracuse 480 

From  the  City  Court  of  Troy 482 

(See  City  Courts.) 

Costs  on  appeal 484 

Collection  of  costs  on  appeal  from  orders. 513 

Security  for  the  costs  of  appeal 638 

APPEAL-BOOK: 

Upon  appeal  to  the  Court  of  Appeals 254,  255,  804 

Contents 304 

E>rinting 382,  305,  509 
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Upon  appeal  to  the  General  Term  of  the  City  Court  of  New  York 425 

(See  Case.) 

APPELLATE  COURTS: 

The  Court  of  Appeals - 26 

The  Appellate  Division  of  the  Supreme  Court 27 

Appellate  Terms  of  the  S  ipreme  Court    30 

General  Terms  of  the  City  Court  of  the  City  of  New  York 33 

County  Courts --  33 

APPELLATE  DIVISION: 

Organization  and  general  powers 27 

Deiignation  of  justices  to  form  the  court ..27,  28 

Four  juslices  constitute  a  quorum... 27 

Concurrence  of  three  justices  necessary  to  a  decision 27 

Quorum  of  four  justices  may  render  unani  mous  decision  _ 38 

Presiding  justices 27,  28 

Limitation  of  powers  of  justices 38 

Transfers  of  appeals  from  one  department  to  another 28 

When  a  justice  prohibited  from  sitting  on  appeal 38 

Appointment  and  removal  of  reporter  and  clerk 39 

Judicial  departments 29 

Location  of  the  several  Appellate  Divisions 39 

Appointment  of  terms SO 

Jurisdiction  of  the  Appellate  Division 78 

As  a  court  of  last  resort 78,  79 

Unanimous  decision  that  there  is  evidence  supporting  a  finding, 

etc , .' 38,  4L 

Presuniptions  arising  from  such  decision 39 

Actions  in  which  the  decision  ot  the  court  is  final 51,  78 

As  a  successor  to  the  powers  of  former  General  Terms 79 

Additional  jurisdiction  conferred  by  constitution 80 

Original  and  general  jurisdiction  of  ther  court 81 

Power  of  the  court  to  hear  an  i  determine  motions 81,  82 

Legislature  cannot  restrict  jurisdiction  conferred  by  constitution  83 

May  correct  errors  not  presented  by  exception 82 

Power  to  send  back  report  for  fiading- 83 

Has  all  the  powers  of  ttie  Special  Term   mless  limited  by  law 83 

Power  to  reduce  the  amount  of  the  recovery  below ...  82 

Original  jurisdiction  on  appeal  from  a  Surrogate's  Cjurt 84 

Jurisdiction  on  appeal  from  a  final  judgment 84 

Upon  appeal  from  orders  affecting  a  substantial  right 

85,  92,  93,  94,  103,  106,  111 

Upon  appeal  from  Municipal  Court  of  New  York 85 

Upon  appeal  from  decision  of  Appellate  Term 85 

Upon  appeal  from  theCourt  of  Claims 95 

Upon  appeal  from  judgment  entered  on  report  or  decision„ 86 

Upon  appeal  from  j  udgments  entered  upon  verd  icts 88 

Jurisdiction  to  review  intermediate  orders 88,  110,  113 

41 


®^2  General  Index. 

APPELLATE  DlVISION-(Continued):  P«g» 

Jurisdiction  to  review  interlocutory  judgments........ 73,  89,    90 

Jurisd  ction  to  entertain  motion  for  a  new  trial . 74,  90,     91 

Jurisdiction  on  appeal  from  orders  made  inactions 91 

May  review  questions  resting  in  discretion 93,  113 

Jurisdiction  to  review  orders  relating  to  provisional  remedies 95 

To  re  vie  w  orders  relating  to  settlement  of  case 79 

To  review  orders  granting  or  refusing  a  new  trial 97,  116 

To  review  orders  involving  some  part  of  the  merits 100 

To  review  orders  grranting  or  denying  a  favor 100,  101 

To  review  orders  affecting  a  substantial  right 

"85,  93,  93,  94,  102,  106,  111 
To  review  orders  determining  an  action  and  preventing  judgment;  105 

To  review  floal  determinations  in  special  proceedings. ._  106 

To  review  determinations  in  condemnation  proceedings. 10& 

To  review  decrees  or  orders  of  surrogates 111 

(See  Subrogates.  ) 

Appeals  to  the  Appellate  Division. 872-423 

When  the  appeal  should  be  from  the  judgment  only . 156- 

W  hen  the  appeal  should  be  from  the  order  only 157 

When  the  appeal  should  be  from  both  judgment  and  order 98,  158 

No  appeal  lies  from  ea!  parte  order 93,  111 

No  appeal  from  order  denying  judgment  on  a  pleading  as  frivol- 
ous  93 

No  appeal  from  order  directing  interlocutory  judgment ._     89 

Appeal  from  order  treated  as  an  interlocutory  judgment 90 

Moaes  of  presenting  interlocutory  judgments  for  review 73,     89 

When  the  appeal  should  be  from  both  the  interlocutory  and  final 

judgment 160 

Review  of  interlocutory  judgment  on  appeal  from  final  judg. 

ment. 90 

When  a  direct  appeal  from  an  order  is  authorized 98 

Mode  of  appealing  from  determination  in  special  proceeding 161 

Taking  and  perfecting  an  appeal  to  the  Appellate  Division 372 

Time  limited  for  taking  the  appeal 164,  372 

Leave  to  appeal  from  determination  of  Appellate  Term 373 

Notice  of  appeal 373 

Security  to  perfect  the  appeal 185,  874 

When  security  is  not  required  to  perfect  the  appeal 187,  203 

Staying  execution  of  judgment  or  order  appealed  from 203,  375 

By  undertakiug 203 

By  order 204 

By  deposit 215 

(See  Stay  of  Execution.) 
On  appeal  from  order  or  decree  of  surrogate an 

(See  SURBOQATE.) 

On  application  for  leave  to  appeal  to  Court  of  Appeals 301 

Curing  defects  in  proceedings  to  take  the  appeal  or  stay  of  execution.  24S 

Mode  of  bringing  questions  before  the  court  for  review 254 

Papers  upon  which  the  appeal  will  be  heard 353,  378. 
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The  record  on  appeal - 358 

On  appeal  from  a  final  judgment .258,  359 

On  appeal  from  an  order 258,  259 

When  no  case  containing  the  evidence  is  necessary 259,  263 

When  questions  for  review  must  be  presented  by  a  case 261 

Time  within  which  the  case  must  be  made  and  served 263 

Requisites  of  the  case  or  bih  of  exceptions 265 

(See  Case.) 
Making  up  and  transmitting  the  record  to  the  appellate  court. 384,  876 

Appellant's  points 287,  378 

Serving  and  filing  papers  on  the  appeal 379 

Rules  of  the  several  departments 1.379,  380 

Putting  the  case  on  the  calendar  and  bringing  on  the  argument 381 

When  and  how  the  calendar  is  ma'le  up - 381 

When  the  appeal  is  from  an  order 382 

The  note  of  issue . 385 

The  notice  of  argument 384 

Day  calendar .-  38 1 

Reserving  causes,  etc --  385 

Exchange  of  causes 386 

Proceedings  on  the  part  of  the  respondent 387 

Serving  amendments  to  case,  etc. , 387 

Motion  to  dismiss  appeal , 387,  388 

Printing  points  and  serving  notice  of  argument 387 

Serving  and  filing  brief  or  points 888 

Proceedings  on  the  hearing  of  the  afpeal 389 

Furnishing  papers  on  the  heariog 389 

Proceedings  on  default 390 

Submission  of  the  cause  without  argu  ment 390 

The  argument  of  the  appeal 391 

Transferring  cause  to  another  department 891 

Eeview  where  the  trial  was  before  the  court  or  a  referee 69,  86,  87,  392 

Questions  of  law  raised  by  exceptions 392 

Eeview  of  erroneous  rulings  not  pointed  out  by  exception . .  392 

Where  no  exception  was  taken  to  decision 393 

Where  ao  exception  was  taken  to  the  decision 893 

Where  decision  contains  no  statement  of  facts,  etc 87 

Where  the  case  contains  no  part  of  the  evidence 393 

Presumptions  in  support  of  short  decision 87 

Findings  of  fact  unsupported  by  evidence 394 

Findings  against  the  weight  of  evidence 894,  395,  396 

Scope  of  the  review  as  to  questions  of  fact 394,  395,  396 

Findings  based  upon  conflicting  evidence 395 

Unwise  exercise  of  discretion  as  to  award  of  costs 396 

Review  where  the  trial  was  by  jury 86,  396 

Where  appeal  is  from  judgment,  review  limited  to  questions  of 

law 396 

Motion  for  new  trial  necessary  to  present  facts  for  review 397 

Question  as  to  sufiiciency  or  weight  of  evidence  not  considered. ..  397 
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Exceptions  to  rulings  upon  admission  of  evidence. -..  397 

Keviewof  submission  of  questions  of  fact  to  jury 397 

Questions  of  law  not  raised  by  exceptions. 398 

Beview  of  orders  granting  or  refusing  a  new  trial -. 398 

Where  the  application  -was  upon  the  minutes  of  the  court 398,  399 

Where  the  order  was  made  by  the  County  Court - 400,  401 

Where  defendattt  failrd  to  renew  motion  for  nonsuit 401 

Rules  governing  decision  of  the  appeal 401,  403 

When  the  verdict  will  be  sustained  or  eet  aside 401,  403 

Where  the  verdict  awards  excessive  or  insuf&cient  damages 403 

Review  of  questions  resting  in  discretion 93,  404 

Review  of  orders  generally 4O4 

Scope  of  the  review  on  a,ppeal  from  orders ..404,  405 

Objections  not  involving  the  merits  disregarded 405 

Irregularities  and  matters  of  form 405 

Judgment  or  order  of  the  Appellat-^  Division 406 

Provisions  of  the  Code  as  to  judgment  on  appeal 106 

Judgment  of  affirmance 406,  407 

Effect  of  unanimous  affirmance  in  certain  actions.. 51,    53 

Affirmance  in  part- . 407 

Affirmance  as  to  some  of  the  parties  ...   409 

,  When  the  judgment  below  should  be  modified 77,  408 

When  final  judgment  may  be  rendered  on  affirmance 410 

When  final  judgment  may  bo  rendered  on  reversal 68,  418 

I  When  new  trial  must  be  ordered  on  reversal 68,  413 

;  In  wnat  case  the  court  may  reverse  on  the  facts 68 

Conclusiveness  of  statement  that  reversal  is  on  the  facts 66 

Where  the  appeal  is  from  judgment  entered  on  short  dtcision.406,  407 

Where  a  verdict  had  been  taken  on  motion  for  nonsuit 406,  410 

Rendering  the  judgment  that  should  have  been  rendered  below  ..  414 

Reducmg  the  recovery.. 408,  415 

Increasing  the  recovery 416 

Where  the  appeal  is  from  an  order. 416 

Entry  of  the  judgment  directed  on  appeal 417 

Where  the  judgment  mus'  be  entered 417,  418 

Statement  in  the  order  tb,'    jffirmance  was  unanimous 419 

Re-argument  in  the  Appellate  D    '.sion... 420 

Re-argument  allowed  in  extraordinary  cases  only 4'20 

When  ordered  _ : ; 431 

Motion  for  re-argument 423 

The  re-argument 433 

Enforcement  of  the  judgment  of  the  appellate  court 432 

Certifying  questions  for  review  b/  th'j  Court  of  Appeals 70 

Allowance  of  appeal  to  the  Court  of  Appeals 40,    71 

Cannot  allow  appeal  to  Court  of  Appeals  on  question  of  fact 40 

Costs  on  appeal  to  the  Appellate  Division 484 

(See  Costs  ) 
Security  for  costs  of  the  appeal - 515,  537 
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Submission  of  a  controversy  upon  facts'  admitted 528 

Code  provisions 5a8 

Parties 529 

What  controversies  may  be  submitted 530 

Requisites  of  the  submission... 531  . 

Hearing  and  determination  of  the  controversy —  533 

APPELLATE  TERMS: 

As  successor  to  the  appellate  jurisdiction  of  the  Superior  City  Courts.     30 

Origin  of  the  appellate  branch  of  the  Supreme  Court . 428 

Courts  from  which  an  appeal  lies  to  the  Appellate  Term 30,  31,  428 

Jurisdiction  of  Appellate  Terras  of  the  Supreaae  Court 118 

Jurisdiction  on  appeal  from  City  Court  of  New  York 118 

On  appeal  from  a  final  judgment .118-120 

Review  of  interlocutory  judgments 121 

Review  of  orders  granting  or  refusing  a  new  trial 121 

Orders  affecting  a  substantial  right 12J' 

Ordfrs  resting  in  discretion 122 

Orders  relating  to  provisional  remedies . 123 1 

Jurisdiction  on  appeal  from  municipal  courts 124: 

On  appeal  from  Municipal  Court  of  City  of  New  York 124 

Appeals  to  the  Appellate  Term  of  the  Supreme  Court 428 

Taking  and  perfecting  an  appeal  to  the  Appellate  Term _.  429 

Time  within  which  to  appeal 439 

Service  of  the  notice  of  appeal 429 

No  security  required  to  perfect  the  appeal 429 

Staying  execution  pending  the  appeal 430 

Proceedings  between  notice  of  appeal  and  argument 430 

Curing  defects  in  proceedings 430 

Transfer  of  paperi  to  the  appellate  court 431'- 

Service  of  copies  of  the  return 431 

Motion  to  dismiss  the  appeal _  431 

Compelling  return  from  the  district  court 432 

Notice  of  argument 433 

The  Eu-gument,  submission,  or  default 433 

Principles  governing  the  decision  of  the  appeal .1 433 

The  judgment  upon  the  order  of  the  Appellate  Term 435 

Leave  to  appeal  to  the  Appellate  Division _ 373 

APPROVAL : 

Of  undertakings  on  appeal ,  223 

When  required  in  the  first  instance 223 

When  guaranteed  by  corporation _.  324 

On  appeal  from  a  judgment  of  a  justice  of  the  peace 443 

ARBITRATION : 

Appeal  from  order  vacating  award,  the  proper  mode  of  review 4,  162 

Appeal  from  judgment  entered  on  an  award ,4,  162 

Proceedings  on  appeal,  judgment  and  its  enforcement 162,  211 
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Notice  of  argument 309,  325,  384,  436,  433,  458 

Before  the  Court  of  Appeals 328 

Before  the  Appellate  Division 391 

Before  the  General  Term  of  the  City  Court  of  New  York 426 

Before  an  Appellate.Term 433 

Before  the  County  Court 468 

ASSESSMENT :. 

Of  damages  after  judgment  of  the  Court  of  Appeals 369 

On  motion  for  a  nonsuit 406 

I  ASSIGNEE: 

Liability  to  order  requiring  security  for  costs 518 

Nature  of  decree  made  upon  final  accounting  of.- 186 

Security  to  perfect  appeal  from  such  decree 186 

Right  to  have  action  for  or  against  him  preferred 312 

ASSIGNMENT  : 

Mode  of  reviewing  orders  or  decrees  under  General  Assignment  Act,  163 

Review  of  decree  on  final  accounting  of  assignee 163,  186 

Staying  execution  of  judgment  directing  assignment  of  a  document-.  195 

ATTACHMENT  : 

Appeal  to  Appellate  Division  from  order  denying  motion  to  vacate 96 

Appeal  to  Appellate  Term  from  order  denying  motion  to  vacate 133 

Court  of  Appeals  will  not  review  order  grantiag,  denying  or  vacating,     49 
Issued  on  insufficient  affidavit,  a  ground  for  reversal 469 

I  ATTORNEY: 

Notice  of  appeal  should  be  signed  by  attorney  of  record 178 

New  attorney  should  not  bring  appeal  without  substitution- 178 

Any  attorney  retained  by  a  party  may  conduct  appeal  to  Court  of 

Appeals -- — - 178 

Service  of  notice  of  appeal  upon  the  attorney 181,  183,  183 

Cannot  be  a  surety  in  an  undertaking- 330 

AUBURN,  CITY  COURT  OF  • 

Appeallies  to  the  County  Court  from  judgment  of-.„ 131 

(See  City  Courts.) 

AWARD  : 

Appeal  from  order  vacating  or  judgment  on  award 4,  163 

Proceedings  on  the  appeal,  judgment  and  its  enforcement 162,  211 

BANKRUPT: 

When  possessed  of  sufficient  interest  to  maintain  an  appeal ...  135 

Introduction  of  evidence  of  discharge  on  appeal  - 338 

BILL  OF  EXCEPTIONS: 

Included  in  the  word  "  Case"  as  used  in  the  Code 865 

(See  Case.) 

BILL  OF  PARTICULARS: 

Order  granting  or  denying  not  reviewed  by  the  Court  of  Appeals 19 
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Appeals  from  judgment  of  City  Court  lies  to  County  Court. 130,  480 

Mode  of  taking  appeals  from  City  Court 480 

Appeals  from  order  made  on  application  to  open  default........ 480 

BROOKLYN: 

Merger  of  certain  justice's  courts  in  Munioigal  Court  of  New  York 31 

BUFFALO,  MUNICIPAL  COURT  OF: 

Appeals  from,  where  and  how  heard . 167 

BUFFALO,  SUPERIOR  COURT  OF  : 

Former  appellate  jurisdiction 30 

Appeals  formerly  heard  by,  now  heard  at  Appellate  Division  or  Ap- 
pellate Term 30 

CALENDAR : 

Of  the  Court  of  Appeals 309 

How  and  when  made  up 309 

Publication  of  order  directing  new  calendar 

Placing  cause  on  the  calendar __  blu 

No  note  of  issue  required 809  i 

No  cause  placed  on  the  calendar  until  return  is  filed 310 

Cause  should  not  be  noticed  until  new  calendar  is  made 310 

Motion  to  put  a  cause  on  the  calendar 310 

Putting  cause  on  the  calendar  by  exchange 310,  317 

Causes  entitled  to  preference  on  the  calendar 311 

Obtaining  a  preference  on  the  calendar 315 

Day  calendar 316 

Exchange  of  causes 317 

Call  of  the  calendar 326 

Of  the  Appellate  Division ." 381 

When  and  how  made  up 381 

Of  appeals  from  orders 382 

Filing  note  of  issue _.  383 

Obtaining  preference  on  the  calendar _ 384 

Special  calendar  of  appeals  from  Municipal  Court  of  New  York..  384 

Day  calendar 385  \ 

Adding  cases  today  calendar 386  I 

Exchange  of  causes 386 

Of  the  Appellate  Term  of  the  Supreme  Court 433 

Putting  cause  on  the  calendar 432 

Striking  cause  from  calendar  for  want  of  certificate  to  case .280,  281 

CASE: 

When  questions  for  review  must  be  presented  by  a  case 361 

On  appeal  from  a  judgment  after  trial  of  issue  of  fact .......  261 

On  motion  for  a  new  trial  after  such  trial 281,  556 

On  appeal  from  a  decree  of  a  surrogate 261 

On  appeal  from  the  judgment  of  the  Court  of  Claims 263 

On  appeal  to  the  Court  of  Appeals 254,  255,  263 

Where  exceptions  have  been  ordered  heard  in  Appellate  Division  661 
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On  Bubmission  of  controversy  upon  admitted  facts 533,  531 

On  a  motion  for  a  new  trial  at  Special  Term. --  568 

When  a  ca'^e  ie  not  necessary  to  present  questions  for  review 362 

Wliere  the  trial  was  by  the  court  or  a  referee 363 

On  appeal  from  judgment  on  report  of  arbitrators 363 

On  appeal  to  County  Court  from  justice's  judgment -  363 

On  motion  for  a  new  trial  on  the  minutes 538 

On  motion  for  a  new  trial  for  irregularity  or  surprise 566 

On  motion  for  new  hearing  in  equity  action 566 

Time  within  which  a  case  must  be  made  and  served _.. 363 

Extension  of  time  to  make  a  case - 364 

Requisites  of  the  case  or  bill  of  exceptions 365 

Should  contain  only  such  evidence  as  is  necessary 366 

Mode  of  stating  the  evidence 366 

When  and  how  far  the  evidence  should  be  stated 367 

Upon  whom  the  burden  rests  of  inserting  necessary  evidence.  .368,  369 

Certificate  that  the  case  contains  all  the  evidence 368,  373 

betting  forth  the  judge's  charge 272 

Statement  of  exceptions  to  charge 872 

Statement  of  rulings  excepted  to 373 

AfSdavits  used  on  motion  to  postpone  the  trial 372 

Matters  relating  to  challenge  to  jurors 273 
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When  the  granting  or  denying  of  a  motion  rests  in  discretion 43 

Denial  of  relief  for  laches 46 

Prayer  for  specific  relief  to  which  the  party  is  not  entitled 46 

To  bring  in  or  substitute  parties  on  appeal 147 

To  dismiss  appeal  for  failure  to  detain  order  for  substitution 148 

To  compel  theentry  of  judgment 151 

To  compel  the  entry  of  an  order I53 

For  a  new  trial  as  a  preliminary  to  a  review  of  the  facts 153 

(See  New  Trials.) 

For  leave  to  take  second  appeal  after  dismissal  of  the  first 177 

For  stay  of  execution  on  appeal 305 
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MOTION-(Oontinued) :  P»ee 

For  order  limiting  security  on  appeal ... 219,  303 

To  suspend  lien^f  the  judgment  appealed  from -  236 

To  compel  giving  of  anew  undertaking 339,  340 

For  leave  to  file  undertaking  nunc  pro  tunc 352 

For  resettlement  of  case  on  appeal 256,  283 

For  extension  of  time  to  make  a  case 364 

For  order  declaring  case  abandoned 281 

For  a  further  return - 3*5,  306,  323 

To  dismiss  appeal  for  failurp  to  file  return 287,321,387 

For  leave  to  appeal  to  the  Court  of  Appeals 391 

In  the  Court  of  Appeals 310,  311 

To  have  a  cause  preferred  on  the  calendar 315 

To  restore  a  dismissed  appeal 318 

To  correct  the  case 333 

To  correct  the  return ^ 324 

Fornonsuit  or  direction  of  a  verdict,  review  of 351 

Denial  for  want  of  power,  review  of 361 

For  recall  of  remittitur -  367 

To  set  aside  inquisition 369 

For  reargumentin  the  Court  of  Appeals... 370 

For  leave  to  appeal  from  Appellate  Term  to  Appellate  Division 373 

To  dismiss  an  appeal  to  the  Appellate  Division 388 

To  transfer  an  appeal  to  another  department 391 

For  re-argument  in  the  Appellate  Division 420 

To  dismiss  an  appeal  to  the  Supreme  Court 431 

To  compel  a  return .' 432 

To  compel  return  or  further  return  by  a  justice 454 

To  amend  pleadings  on  appeal  to  County  Court 456 

For  restitution  upon  reversal 477 

For  new  taxation  of  costs 518 

Collection  of  motion  costs 513 

For  secnrity  for  costs... . 515,  522 

For  additional  security  for  costs 535 

MUNICIPAL  CORPORATIONS : 

Security  on  appeal  by  municipal  corporations 317 

JVIUNICIPAL  COURT : 

Appeals  from  the  Municipal  Court  of  the  City  of  New  York 31,  80,  134 

Appeals  from  the  Municipal  Court  of  the  City  of  Syracuse 32,  168,  480 

Appeals  from  the  Municipal  Court  of  the  City  of  Buffalo 80,  177 

Appeals  from  the  Municipal  Court  of  the  City  of  Rochester .130,  131 

NEWLY  DISCOVERED  EVIDENCE  : 

Character  of  the  evidence  furnishin?  ground  for  new  trial 567 

What  is  not  newly  discovered  evidence 571 

What  negligence  will  defeat  the  motion 671,  572 

Costs  on  granting  the  motion 675 

(See  New  Trial.) 
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NEW  TRIAL :  Page 

Motion  for  new  trial  on  the  minutes  of  tile  presiding  jud^ 533 

GrouQds  upon  wliich  the  motion  may  be  made 533 

Discretionary  with  the  judge  whether  he  will  entertain  the  motion  583 

When  the  motion  on  the  minutes  is  proper 533 

Where  a  review  upon  the  facts  is  desired 397,  534,  536 

Where  issues  in  an  equity  action  have  been  aent  to  a  jury 535,  544 

Not  authorized  on  trials  by  the  court  without  a  jury.' 537  ' 

County  judge  may  entertain  the  motion  in  ETs  court 534 

Motion  maybe  made  in  CSty  Coorts _ 586 

Time  at  which  the  motion  riioald  be  made 637 

Case  not  necessary 538 

Reference  to  notes  of  stenographer  as  part  of  the  minutes 588 

Grounds  of  motion  should  be  stated --  538 

Decision  of  the  motion .-- 539-547 

Verdict  contrary  to  evidence  or  against  weight  of  evidence —  539  ' 

Verdict  contrary  to-instructions 542 

Excessive  or  insufficient  damages 543  ! 

Erroneous  admission  or  exclusion  of  evidence 544 

Misjoinder  of  parties --  644  , 

Where  no  exceptions  were  taken  on  the  trial 545 

Terms  imposed  on  granting  the  motion 546 

Discretion  as  to  the  allowance  or  denial  of  costs 546 

Rehearing  of  the  motion. 547 

Motion  that  exceptions  beheard  by  the  Appellate  Division.. 548 

When  such  motion  is  authorized 548,  550 

Nature  of  the  remedy 551 

When  and  where  the  motion  must  be  made 548,  549 

Decision  of  the  motion  and  order  thereon 549,  550 

Where  the  exception  is  to  anonsuit 549,  550 

Entry  of  the  order 550 

Proceedings  subsequent  to  the  order 550 

Revocation  or  modification  of  the  order 548,  551 

Making,  serving,  settling  and  filing  case. 551 

The  case  or  bill  of  exceptions 553 

Noticing  the  motion  for  hearing  by  Appellate  Division. 552 

Printing  points,  and  serving  and  filing  the  same 65^ 

Principles  governing  the  decision  of  the  motion 552,  553 

Appellate  Division  will  not  review  the  facts.. 552 

Only  questions  raised  by  exceptions  passed  upon 558 

What  order  may  be  made  by  the  Appellate  Division 553 

Entry  of  the  order 553 

Judgment  and  costs 553 

Motion  for  a  new  trial  after  an  interlocutory  judgment 555 

When  such  motion  is  authorized 555 

When  the  proper  remedy 555,  556 

When  not  the  proper  remedy 555,   566 

Proceedings  before  argument 556 

Making  a  case 556 

Filing  exceptions  and  serving  a  copy 557 
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Obtaiaing  a  stay  of  proceedings 557 

Printing  case  and  points  and  serving  and  filing  papers 558 

Note  of  issue  and  notice  of  hearing 558 

The  argument  and  decision 558 

ProceedingB  substantially  the  same  as  on  ai^>eal 558 

Order  made  by  the  Appellate  Division 558 

Application  for  final  judgment 558,  559 

Review  of  proceedings  to  take  the  final  judgment 559 

Motion  at  Special  Term  for  a  new  trial 560 

When  such  motion  is  authorized 560,  561 

Grounds  upon  which  the  motion  may  be  made 561 

Remedy  not  barred  by  direction  that  exceptions  be  heard  by  the 

Appellate  Division 563 

May  be  made  after  denial  of  motion  on  the  minutes 563,  563 

Wiien  and  at  what  term  the  motion  must  be  made 563 

For  new  trial  of  the  aciion 563 

For  new  trial  or  hearing  of  specific  queslions  of  fact 564 

The  papers  upon  which  the  motion  should  be  made 566 

When  the  motion  may  be  based  upon  afiidavits  and  other 

papers 566 

When  the  motionmust  be  made  upon  a  case 566,  567 

Notice  o£  motion  and  service  of  motion  papers 567 

Motion  for  new  trial  on  the  ground  of  newly  discovered  evidence 567 

What  evidence,   newly  discovered,  will  support  the  motion... 

567,  568,  569 

Cumulative  evidence 569,  570 

What  evidence  is  not  "newly  discovered" 571 

Facts  which  might  have  been  discovered  before  trial 571 

Exercise  of  reasonable  diligence  all  that  is  required 571,  572 

Negligence  of  attorney  for  the  moving  party 573 

Discovery  that  witness  at  the  trial  committed  perjury 573 

Discovery  that  judgment  was  obtained  by  conspiracy  and 

perjury 573,  578 

Discovery  of  lost  paper 573 

Discovery  of  impeaching  evidence 573 

Motion  must  be  made  promptly  or  delay  excused 5'i3 

Names  of  witnesses  must  be  given  and  their  affidavits  procured..  574 

Credibility  of  witnesses  will  not  be  passed  upon 574 

Moving  papers  must  show  what  the  new  evidence  is 574 

It  must  appear  that  the  new  evidence  would  probably  change 

result -• 574 

Decision  or  the  motion  rests  in  discretion 574 

Laches  in  moving  may  defeat  the  motion 575 

Terms  imposed  on  granting  the  motion 575 

M(rtion  for  new  trial  on  the  ground  of  surprise 575 

Meaning  of  the  term  "surprise" - 576 

Surprise  must  relate  to  facts  and  not  law 676 

What  constitutes  surprise - -- 678,  577 

Surprise  at  evidence  upon  the  trial 677 
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Violations  of  stipulations  or  understandings  between  attomeyd 

578,  579 

Absence  of  counsel 579 

Unexpected  testimony  of  party's  own  witness 680 

Failure  of  witness  to  attend  the  trial 580,  681 

Moving  party  phould  not  be  guilty  of  laches -..  581 

Motion  papers... 582 

Case  not  required _ 566 

Motion  for  a  new  trial  for  matters  pertaining  to  the  jury 682 

For  itnpr(q>er  interference  with  the  jury 582 

Chi  the  ground  of  unauthorised  papers  in  jury  room . 683,  583 

For  nil8C()|iduct  of  oflicer  or  third  person - 683 

For  misconduct  of  the  successful  party 684 

Jtar  irregular  commnnig»i3ons  between  court  and  jury 584 

Far  dozesa  of  jar^' to  compel  agreement 685 

OU-giaimdof  disqualification  of  a  juror ..  686 

For  miseondact  of  jurors 587 

False  answers  to  questions  asked  on  examination 587 ' 

Unauthorized  use  of  ps^iers  iwt  in  evidence 588 

Detenmimig  verdict  by  lot. 689; 

Abuse  of  privil^e  to  separate  before  verdict 689 

Widver  of  miactsiduct  of  juror. 590 

Affidavits  of  jurors  in  supptnt  of  the  motion 591 

Not  rec^ved  to  impeach  verdict —  691 

Becraved  in  sa{^>ort  of  the  verdict 691 

May  show  miacoitdact  of  officer  or  party 591 

May  show  mistake  in  announcing,  receiving  or  entering  verdict.  591 

May  show  miaunderstaoding  of  questions  submitted ,.  591 

Motion  for  new  trial  tor  erroneous  charge  to  jury 591 

Motion  for  now  trial  for  wror  in  receiving  or  rejecting  evidence 693 

Motion  for  new  trial  in  granting  or  denying  ncmsuit 693 

Motion  for  new  trial  in  ejectment 692 

As  of  right  on  payment  of  costs  and  damages 593 

Second  new  trial  in  discretion  of  the  court 593 

Where  a  defendant  was  under  a  disability 694 

Waiver  of  statotory  right  by  stipulation  for  judgment  absolute.  595 

Motion  up<Mi  the  ordinary  grounds 595 

C!o8t«  to  the  prevailing  party. _ 595,  596 

Jurisdiction  of  the  Court  of  Appeals  tolreview  order  granting  new 

trial 58,63 

Stipulation  for  judgment  absolute  indispensable . 64 

Danger  of  so  stiinilating 298 

Court  prohibited  from  reviewing  on  the  facts 65,  388 

Jurisdiction  of  the  Appellate  IMvision  to  review  order  granting  or 

denying 97 

Review  by  the  Appellate  Term  of  orders  granting  or  denying 121 

When  motion  for  a  new  trial  is  necessary  to  review  upon  the  facts...  153 

Appeal  must  be  from  order  granting  new  trial,  on  reversal 157 

Appeal  from  orders  granting  or  refusing  a  new  trial 159 
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Time  within  whicb  the  appeal  must  betaken 165 

Review  by  Appellate  Division  of  orders  granting  or  refusing SGS 

When  new  trial  must  be  directed  on  reversal. 68,  41^ 

New  trials  in  the  County  Court 44T 

(See  County  Coitbt.) 

NEW  YORK,  CITY  COURT  OF  : 

(See  City  Coxjbt  op  New  Yoek.) 
NON-RESIDENT; 

When  required  to  furnish  security  for  costs 51ft 

NONSUIT : 

Motion  for  a  nonsuit  admits  that  there  are  no  questions  for  the  jury..  351 

Decision  of  the  judge  takes  the  place  of  a  verdict 35a 

Review  of  nonsuit  granted  against  objeccion  and  exception 'SSZ 

Effect  of  request  to  go  to  thej'ury  after  denial  of  motion 353 

Refusal  to  nonsuit  in  a  proper  casea  ground  for  reversal 35S 

When  the  motion  is  too  general  to  be  available  on  appeal 353 

Denial  of  the  motion  to  let  in  further  evidence 354 

Supply  ing  defects  in  the  proofs  after  the  motion 354 

Failure  to  renew  the  motion  at  the  close  of  the  case... 351,  401 

Failure  to  move  for  nonsuit  concedes  a  question  for  jury 354 

Taking  the  question  of  credibility  from  the  jury ..354,  355' 

Error  in  submitting  to  jury  a  question  wholly  unsupported  by  evi- 
dence  355 

Dismissal  of  complaint  on  :;the  opening 355- 

Submitting  question  to  thejuiy  or  requiring  assessment  of  damages 

pending  the  motion 406 

Proceedings  after  such  submission  or  assessment 406,  41(^ 

Motion  on  the  minutes  for  a  new  trial  to  review  dismissal 533,  537 

Error  in  granting  or  denying  a  ground  for  granting  a  new  trial 59& 

NOTE  OF  ISSUE  : 

Not  required  on  appeals  to  the  Court  of  Appeals .. . 809' 

For  the  Appellate  Division 383 

Where  a  party  claims  a  preference  on  the  calendar 384 

On  appeals  from  the  Municipal  Court  of  the  city  of  New  York 384 

For  the  General  Term  of  the  City  Court  of  the  city  of  New  York 426' 

For  the  County  Court 457 

NOTICE : 

Of  entry  of  judgment  to  limit  the  time  to  appeal ICa- 

Requisites  of  the  notice _. 169,  170,  171 

No  limitation  of  time  unless  notice  is  given 171 

New  notice  required  after  amendment  of  judgment 173 

Service  of  the  notice 170,  173,  173 

Where  the  judgment  appealed  from  was  rendered  by  a  justice  of 

the  peace _ 17S 

Of  settlement  of  a  case -  275 

Requiring  return  filed  with  clerk  of  Court  of  Appeals.. 806.  321 
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Bequiring  service  of  copies  of  the  oaae __._ 807,  322 

Of  the  filing  of  an  undertaking . . . -— 226 

Of  exception  to  sureties 237 

Of  juBtiflcation 388,  831,  449,  450 

Of  allowance  of  sureties -228,  450 

Of  argument 309,  325,  426,  433,  458 

Of  taxation  or  retazation  of  costs 511 

Of  notice  of  trial  in  the  County   Court 457 

Of  intention  to  move  a  cause  when  called 385 

Of  application  for  leave  to  appeal 292 

Of  acceplaace  of  offer  to  allow  judgment  to  be  rendered  in  County 

Court 450,451 

NOTICE  OF  APPEAL: 

Requisites  of  the  notice 177' 

Slating  grounds  of  appeal  from  Court  of  Claims 177,  373 

Case  to  accompany  notice  on  such  appeal 262 

Designation  of  the  Appellate  Court 178 

Signature  of  appellant's  attorney 178,  179,  250,  438 

Specifying  interlocutory  judgment  or  intermediate  order 179,  374 

Stipulation  for  judgment  absolute 181,  298 

On  appeal  to  Court  of  Appeals 297 

On  appeal  to  Appellate  Division .. 373 

On  appeal  from  Surrogate's  Court 179 

On  appeal  from  a  Justice's  Court 179,  438 

Demand  of  new  trial  in  the  County  Court _..  438 

Service  of  the  notice 181 

On  appeal  to  Court  of  Appeals . 299 

On  appeal  to  Appellate  Division . „_„  878 

On  appeal  to  the  County  Court . .. 439 

Upon  whom  served 181 

How  served l 183,  489 

Service  without  obtaining  leave  to  appeal  to  Court  of  Appeals 295 

Serving  second  notice  after  appeal  dismissed 177 

Amending  notice - ....  249 

NOTICE  OP  ARGUMENT : 

On  appeal  to  the  Court  of  Appeals 309,  325 

On  appeal  to  the  Appellate  Division 384 

On  appeal  to  the  General  Term  of  the  City  Court  of  New  York 426 

On  appeal  to  an  Appellate  Term 433 

On  appeal  to  the  County  Court 458 

OKFER: 

To  allow  judgment  to  be  rendered  by  the  County  Court 450 

Proceedings  on  the  acceptance  of  the  offer 450 

Coats  where  the  offer  is  not  accepted. ...  451 

By  party  to  allow  judgment  to  be  taken  against  him 451 

Proceedings  on  acceptance  of  the  offer 451 

Costs  on  non-acceptance __  451 
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OPINION :  Pac« 

Of  court  below  to  be  included  in  return  to  Court  of  Appeals 234,  255 

To  be  included  in  the  return  on  appeal  from  the  City  Court] 267 

To  be  included  in  return  on  appeal  to  the  Appellate  Division 858 

When  the  opinion  will  not  be  consaltedon  appeal 41  42,    71 

ORDER : 

Review  of  order  granting  or  denying  writ  of  prohibition 3 

When  the  only  mode  of  review  is  by  appeal 8 

One  Special  Term  cannot  review  the  order  of  another S,  4 

When  an  appeal  is  the  appropriate  remedy  to  review 4 

No  appeal  from  order  directing  interlocutory  judgment 5 

Inherent  jjower  of  the  court  to  modify,  vacate  or  set  aside 6 

Belief  from  orders  entered  against  a  party  through  his  mistake,  etc..      6 

Not  appealable  whenentered  by  consent 8 

Not  apealable  when  taken  by  default - 8,    57 

Relief  from  order  taken  by  default 8 

^ospariCe  orders  not  appealable - 9,  93,  111 

Denying  motion  for  order  to  show  cause  not  appealable . 103,  107 

Mode  of  obtaining  review  of  exparte  order '. . 9 

Review  of  order  made  in  supplemeutary  proceedings . 9 

Relief  from  orders  void  for  want  of  jurisdjotion 11 

Relief  from  orders  obtained  by  fraud IS 

Waiver  of  right  to  appeal  from  an  order .....     18 

Appeals  to  the  Court  ef  Appeals  from  orders  of  General  Term ..    36 

Discretionary  orders,  not  reviewable  by  Court  of  Appeals , 42 

What  orders  are  discretionary 4S-50 

May  be  reviewed  by  the  Appellate  Division 93,  113 

Review  of  discretionary  orders  of  a  surrogate .      113 

May  not  be  reviewed  by  the  Appellate  Term _...  183 

Orders  reviewable  as  of  right  in  the  Court  of  Appeals 54,    68 

Orders  finally  determining  a  special  proceeding „ 54,  58,     61 

Orders  granting  new  trial  on  exceptions 54,  58,  63-69 

No  other  order  in  an  action  reviewable  as  of  right 58,    59 

Intermediate  orders  defined .. 75 

Review  by  the  Court  of  Appeals 73 

Review  by  the  Appellate  Division 88 

Review  of  intermediate  orders  made  in  a  special  proceeding 110 

Review  of  decrees  and  intermediate  orders  of  surrogates 113 

Specifying  order  in  notice  of  appeal 179 

Orders  which  affect  a  substantial  right 103,  104 

Review  by  the  AppeUate  Division 85,  103, 106,  111 

Review  of  such  order  when  made  by  a  surrogate 111 

Review  of  the  order  by  the  Appellate  Term _ 132 

Review  of  the  order  on  appeal  from  inferior  court 85 

Review  of  orders  respecting  the  settlement  or  resettlement  of  a  case..    97 

No  appeal  from  order  denying  judgment  on  pleading  as  frivolous 93 

Review  of  orders  made  in  a  special  proceeding 61,  106,  111,  161 

On  appeal  to  the  Court  of  Appeals — 61 

On  appeal  to  the  Appellate  Division 198,  111 
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Orders  need  not  be  final  to  be  reviewable  in  Appellate  Division...  107 
Mu3t  flually  determine  proceeding  to  be  reviewable  by  Court  of 

Appeals - 61 

Review  of  orders  in  condemnation  proceedings 108 

Review  in  Ciounty  Goart  of  orders  made  in  special  jnoceedings —  131 
(See  Special  Peooeeding.) 

Review  of  orders  giwiting  a  new  trial 54,  58,  63-69,  97,  116,  131,  130 

(See  New  Tbials.) 

Review  of  orders  involving  the  merits  by  the  Appellate  Division 100 

Review  of  orders  granting,  etc ,  provisional  rouedies 95,  123 

Review  of  orders  determining  action  and  preventing  judgment 103 

Review  of  orders  of  surrogates 111 

(See  SUEEOGATES.) 

General  jurisdiction  of  Appellate  Division  to  review  orders 85 

Power  of  the  Appellate  Division  to  hear  and  decide  motions 81 

Review  of  order  determining  a  statute  unconstitutional 106 

Powers  of  the  surrogate  over  orders  of  hia  court ..  117 

Jurisdiction  of  General  Term  of  City  Court  on  appeal  from 126 

Review  in  the  County  Court  of  order  of  City  Court 180 

Review  by  County  Court  of  orders  in  summary  proceedings 131,  163 

Review  of  orders  in  proceedings  against  estrays 133,  163 

Bringing  in  or  substituting  parties  on  appeal 145,  147 

Order  to  show  cause  on  failure  to  obey  such  order.. 148 

Requiring  entry  of  judgment  or  order 151,  152 

When  an  appeal  should  be  from  an  order. only 157 

When  an  appeal  should  be  from  both  judgment  and  order 158 

Time  within  which  an  appeal  from  an  order  must  be  taken 163 

Staying  execution  on  appeal 200,  204,  205 

Upon  application  for  leave  to  appeal 201 

Dispensing  with  or  limiting  security  on  appeal_ ...  217 

Suspending  Uen  of  judgment  appealed  from 236 

Compelling  execution  of  a  new  undertaking , 239 

Directing  the  filing  of  a  case.. 281 

Allowing  an  appeal  nunepro  tune 295 

Allowing  preference  on  the  calendar. 315 

Reinstating  a  dismissed  appeal i. 318 

Dismissing  appeal  for  failure  to  serve  a  case 323 

Correcting  the  remittitur 366 

Staying  the  filing  of  the  remittitur 366 

Recalling  the  remittitur 367 

Transferring  appeal  from  one  Appellate  Division  to  another..™ 391 

For  the  entry  of  judgment  on  appeal 417 

Entry  of  order  on  decision  of  appeal 417,  418 

Requiring  security  for  costs 615,  524 

PARTIES  : 

Parties  to  Appeals 184 

By  whom  an  appeal  may  be  taken i^ 

Party  aggrieved 134,  140 
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Want  of  interest  in  determination  appealed  from . 135 

Bankrupt 135 

Trustee 136 

Wife  having  Inchoate  right  of  dower 136 

Special  guardian. 136 

Public  officer 136,  137 

Receiver 137 

Who  are  deemed  parties  for  the  purpose  of  appeal 138 

On  appeal  from  a  judgment 138 

On  appeal  from  an  order. 138 

Persons  other  than  the  parties  of  record 138,  139 

Appeal  by  one  of  several  parties -  139 

Appeal  by  a  person  not  a  party - - 140,  141 

Appeal  from  order  or  decree  of  a  surrogate 143 

Ai^eal  after  death  of  adverse  party 143 

Appeals  in  forma  pauperis 143 

Designation  of  parties  on  appeal 144 

Who  should  be  made  a  party  to  an  appeal - 145 

On  appeal  from  a  Surrogate's  Court 145 

Proceedings  to  bring  in  or  substitute  parties 147 

Where  a  person  not  a  party  has  appealed 140 

Where  a  party  has  died  pending  the  appeal 140 

Where  the  appeal  is  from  the  Surrogate's  Court 147 

Application  for  an  order  of  substitution 147,  148 

Remedy  for  failure  to  procure  substitution 148 

To  a  controversy  submitted  upon  admitted  facts 529 

PEOPLE : 

Not  required  to  furnish  security  on  appeal 187,  217 

Preference  of  actions  by  the  people 311 

PERSONAL  INJURY : 

When  no  appeal  lies  to  Court  of  Appeals  ib  action  for 51 

PLEADINGS : 

When  orders  relating  to  pleadings  involve  the  merits . 101 

POINTS : 

Preparation  of  brief  or  points 387,  308,  378 

Requisites  of  points 287,  288,  378  ' 

Printing  points 288,  379 

Service  of  points  by  appellant -..808,  379 

Service  of  points  by  respondent - 308,  379,  380 

Filing  points  with  the  clerk 379,  38© 

On  appeal  to  the  Coimty  Court -  463 

POOR  PERSONS  : 

Appeals  in  forma  pauperis . . 143 

PRACTICE  : 

How  far  questions  of  practice  are  reviewable  in  the  Court  of  Appeals.    43 
Relieving  against  or  overlooking  a  violation  of  rules 44 
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PEEFBRRED  CAUSE :  Page 

What  Causes  ate  entitled  to  preference ........ . 311 

Obtaining  a  preference  on  the  calendar 315 

PBELIMINART  OBJECTIONS ; 

When  regarded  or  disregarded  on  appeal 405 

PRESUMPTION : 

Upon  unanimous  affirmance  that  evidence  sustains  facts  found 39 

That  a  reversal  was  upon  a'  question  of  law 67,  69,  120,  388 

Arising  from  statement  that  proposed  case  contains  all  the  evidence.  869 

That  all  things  have  been  transacted  eorreotly - 389 

In  support  of  findings 356,  358,  359,  860,  394 

In  support  of  regularity  of  proceedings  before  a  justice  of  the  peace.  472 
In  support  of  decision  in  the  short  form 87 

P.IINTING  : 

Papers  used  on  appeal 282 

Printing  case  or  appeal  book 805, 

Points 808 

Expense  of  printing  as  a  disbursement.... .. . 809 

PROBATE : 

Powers  of  Appellate  Court  on  appeal  from  decree  on  probate 115 

Staying  the  execution  of  the  decree ........  813 

Relief  granted  appellant  on  reversal  of  decree —  116 

Who  may  appeal  from  the  decree... 138 

Who  are  proper  parties  to  the  appeal . ..  146 

PROHIBITION,  WRIT  OF : 

Cannot  be  demanded  as  a  legal  right 60 

No  appeal  from  order  denying  the  writ .     50 

Appeal  from  order  allowing  the  writ 60 

How  final  order  may  be  reviewed .. . 209 

Stay  of  execution — 209 

PROVISIONAL  REMEDIES : 

Orders  granting,  denying,  etc.,  not  reviewable  in  Court  of  Appeals...    49 

Review  of  such  orders  by  the  Appellate  Division 95 

By  the  .Appellate  Term 123 

PUBLIC  OFFICERS : 

Security  not  required  to  perfect  appeal  by  certain  officers 187 

QUESTIONS  OF  PACT :    (See  Facts  :) 

QUESTIONS  OF  LAW : 

Court  of  Appeals  limited  to  the  review  of 37 

Failure  of  referee  to  find  a  fact  both  pleaded  and  proved  not  an  error 

of  law 40,  69 

Whether  there  is  evidence  tending  to  prove  a  fact 41 

Presumption  that  judgment  was  not  reversed  on  the  facts 67 

Presumption  that  the  reversal  was  on  the  law 67,  69 

Certifying  questions  of  law  to  the  Court  of  Appeals 70 


686  General   Index. 

QUESTIONS  OF  LAW-(Contmued) :  Pag, 

Allowance  of  appeals  inTolving  questions  of  law ...... 71 

Review  in  the  Appellate  Division  of  questions  raised  by  exceptions 

86,  87,  88 

QUORUM  : 

Of  the  Court  of  Appeals 26 

Of  an  Appellate  Division 27 

Of  four  justices  deemed  the  Appellate  Division 88,  39 

KEAL  PROPERTY  : 

Staying  execution  of  judgment  for  sale  or  possession  of  lands . 197 

RE- ARGUMENT : 

In  the  Court  of  Appeals , 370 

When  granted  and  when  not  granted 370,371 

Motion  for  re-argument 371 

Effect  of  re-affirmance  on  re-argument ., 871 

In  the  Appellate  Division 420^ 

When  granted  and  when  denied 420,  421,  422 

The  motion  for  a  re-argument 482 

Original  record  must  be  used  on  the  re-argument 422 

Of  a  motion  for  a  new  trial „.._...... 647 

RECEIVER : 

Appeal  by  receiver  of  a  corporation . 137 

Court  of  Appeals  will  not  review  order  forbidding  interference  with..    49 

RECORD : 

Introduction  of  record  evidence  on  appeal . „ 327 

(See  Retukn.) 
REFEREE : 

Appointed  to  sell  lands  may  appeal  from  order  depriving  him  of  fees.  139 
REFERENCE : 

Order  of  reference  reviewable  only  upon  a  direct  appeal 88,  158 

Waiver  of  appeal  from  the  order  by  proceeding  with  the  trial ..... .34,  158 

Review  by  the  Court  of  Appeals  of  orders  on  motion  to  refer. 45 

Rulings  on  the  trial,  how  reviewed . 3 

Power  of  Appellate  Court  to  send  back  report  for  findings 82 

Review  by  Court  of  Appeals  of  judgment  entered  on  report... 69,  333,  386 
Where  there  are  no  findings  of  fact  or  exceptions  to  conclusions  of 

law 833 

Where  a  general  exception  has  been  taken  to  all  the  findings 334 

Where  the  exceptions  are  too  general  to  be  regarded 334 

Where  a  single  exception  has  been  taken  to  a  short  decision... 96,  334 

Conclusiveness  of  findings  of  fact 336,  856 

Reservations  of  rulings  upon  evidence    341 

Presumptions  in  support  of  findings 856 

Where  the  findings  are  inconsistent 357 

Where  the  findings  of  fact  are  unsupported  by  evidence _  857 

Where  the  conclusions  of  law  are  unsupported  by  the  findings...  358 
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HEPERENCE- (Continued)  :  Page 

Seview  by  Appellate  Dmsi<»i  of  judgment  entered  on  report 86,  392 

Where  a  single  exception  was  filed  to  a  short  decision 86, 87,  398 

Where  no  exception  was  filed  to  such  decision 86,  898 

Where  no  exception  was  taken  on  the  trial 86,  393 

Where  the  report  contains  findings,',etc,  but  no  exception  was 

taken 87,  393 

Where  the  conclusions  of  law  were  not  excepted  to . 87 

Presumptions  in  favor  of  short  decision 87 

Where  no  evidence  is  contained  in  the  appeal-book . 87,  393 

Where  there  are  neither  findings,  conclusions,  or  grounds  stated, 

87    393 
Where  exceptions  taken  are  neither  noticed  in  points  nor  argued.    393 

Where  findings  of  fact  are  unsupported  by  evidence 394 

Where  the  findings  are  on  conflicting  testimony 394 

Beviewing  the  weight  of  con  dieting  evidence .._.-.  394 

Where  the  findings  were  based  upon  written  evidence 896 

Order  of  reference  not  questioned  on  appeal  from  order  confirming  re- 
port  405 

Befusal  to  confirm  report  of  referee  appointed  to  take  proofs,  discre- 
tionary  . 102 

Connty  Court  may  order  a  reference  of  the  issues „ 464 

EEMITTITUB : 

Of  the  judgment  or  order  of  the  Court  of  Appeals 365 

Requisites  of  a  remittitur 366 

On  aflSrmance  by  default 366 

Staying  the  filing  of  the  remittitur ^ 366 

Recall  of  the  remittitur 366 

Proceedings  on  recall 367 

Judgment  on  the  remittitur 368 

REPLEVIN : 

Right  to  new  trial  of  the  action  in  the  County  Court.................  448 

Staying  execution  on  appeal 195,  196 

BEPORT: 

Sending  back  report  of  referee  for  findings. ..__..... . 83 

Review  by  the  Court  of  Appeals  of  judgments  entered  on  a  report... 

69,  333,  336 

Review  by  the  Appellate  Division  of  such  judgment.......... 86,  393 

(See  Refebence.) 

BBPORTER : 

Appointment  or  removal  by  the  Court  of  Appeals 27 

Appointment  or  removal  by  the  Appellate  Division 2J 

BEQUESTS : 

For  findings  or  rulings  by  surrogate  on  settlement  of  a  case _..  279 

For  charge  to  the  jury,  and  error  in  refusing  to  charge 348 

Insufficient  requests 849 

For  nonsuit  and  errors  in  denying  the  same 851,  858,  592 
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RBQUE8TS-(Continued) :  Pi«e 

For  the  direction  of  a  verdict.... . - ,  . ,, , .  ,  851 

For  submission  of  the  facts  to  the  jury 852 

RESERVATION: 

Of  causes  in  the  Court  of  Appeals. 31S 

la  the  Appellate  Division 885 

Of  rulings  upon  evidence  as  a  ground  for  reversal 841 

RESETTLEMENT  : 

Of  case  on  appeal  to  the  Court  of  Appeals 256 

Of  case  or  bill  of  exceptions.... . 283 

Sending  case  back  for  resettlement . 26T 

Appeals  from  orders  respecting  a  resettlement . 07 

RESTITUTION : 

Where  a  judgment  is  set  aside  on  motion .„ .      0 

Upon  reversal „..  477 

RETAZATION : 

Of  costs 510 

(See  Costs.) 
RETURN : 

On  appeal  to  the  Court  of  Appeals 304 

Transmission  to  the  appellate  court 305 

Fees  for  transmitting  and  filing  return 306 

Further  return 306,  323 

Time  of  filing 305,  306 

Notice  to  appellant  to  file 306   32i 

Dismissal  of  appeal  for  failure  to  file 307,  321 

Motion  to  correct  the  return 324 

On  appeal  to  the  Appellate  Division 376 

Making  up  and  transmitting  the  return  to  the  appellate  court 376 

The  return  on  appeal  to  the  Appellate  Division 877 

Filing  printed  copy  with  Clerk  of  Appellate  Division 379 

On  appeal  to  the  Graueral  Term  of  the  City  Court  of  New  York 425 

On  appeal  to  the  Appellate  Term . .  431 

Service  of  copies 431 

Motion  to  dismiss  appe:il  for  failure  to  file  or  serve 431 

Compelling  return  from  the  District  Court 432 

On  appeal  to  the  County  Court . 453 

Contents  of  the  return ,. 453 

Compelling  the  return  or  a  further  return 454 

Substitute  for  the  return  when  the  justice  is  dead,  etc 455 

Aiding  or  contradicting  the  return 455 

Payment  of  fees  for  making  the  return 191,  440 

REVERSAL  : 

When  the  Appellate  Division  is  authorized  to  reverse  on  the  facts 68 

When  the  Appellate  Division  must  grant  a  new  trial  on  reversal. ..68,  413 
Review  by  the  Court  of  Appeals  of  a  reversal  by  the  Appellate  Di- 
vision  -68.  69,  340 
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REVERSAL-  (Continued)  :•  Page 

Presumption  that  the  reversal  was  on  questions  of  law i>y 

No  appeal  from  judgment  of  reversal  when  new  trial  granted 157 

Upon  default,  not  allowed  in  Court  of  Appeals 326   365 

For  error  in  receiving  or  rejecting  evidence . 341,   393 

Upon  appeal  froma  Surrogate's  Court 346 

For  error  In  charging  or  refusing  to  charge  the  jury 348 

For  error  In  taking  or  refusing  to  take  the  case  from  the  jury 351 

For  findings  of  fact  unsupported  by  the  evidence 357,  351 

For  conclusions  of  law  unsupported  by  findings  of  fact 858 

For  refusal  of  the  court  below  to  act  for  supposed  want  of  power 361 

Of  erroneous  or  unauthorized  judgments - 363 

By  the  Appellate  Division  of  a  judgment  against  weight  of  evidence.  394 

New  trial  on  reversal  by  the  Appellate  Division 68,  412 

By  the  Appellate  Term  on  the  facts 434 

Stipulation  for  reversal  after  appeal  to  the  County  Court 452 

Power  of  County  Court  to  reverse  on  appeal ..472-476 

Restitution  upon  reversal _ 477 

ROCHESTEIt,  MUNICIPAL  COURT  OP  : 

Appeal  from  judgment  lies  to  County  Court _. 131 

RULES  : 

Legal  rights  conferred  by  rules  of  court - 43 

Overlooking  or  relieving  against  a  violation  of  a  rule 44 

SECURITY  : 

To  perfect  an  appeal 185 

When  security  is  required  to  perfect  an  appeal 185 

On  appeal  to  the  Court  of  Appeals 185,  299 

On  appeal  from  a  Surrogate's  Court 186 

On  appeal  to  the  County  Court  for  a  new  trial 186,  442 

On  appeal  from  decree  on  accounting  by  an  assignee 186 

On  appeal  from  an  order  in  proceedings  against  estrays 186 

When  security  is  not  required  to  perfect  an  appeal 187 

On  appeal  by  the  people,  state  officer,  or  board 187 

On  appeal  by  a  Board  of  Supervisors 187' 

On  appeal  by  a  domestic  municipal  corporation 187 

On  appeal  to  the  Appellate  Division 187,  374 

On  appeal  to  the  Appellate  Term 187,  429 

On  appeal  to  the  General  Term  of  the  City  Court  of  New  York,.  187 

On  appeal  to  the  County  Court  upon  the  law 187,  188,  442 

On  appeal  to  the  County  Court  from  City  Courts 188 

On  appeal  from  order  in  proceeding  against  estrays 188,  446 

AlH>eal  not  perfected  until  required  security  given ..,  188 

Court  cannot  dispense  with  security  required  by  the  Code 188,  300 

On  appeal  to  the  Court  of  Appeals 188,  189,  300 

Bequisites  of  the  undertaking  to  perfect  an  appeal 189 

On  appeal  to  the  Court  of  Appeals 189 

On  appeal  from  a  surrogate's  decree  or  order 189 

On  appeal  to  the  County  Court 189,  443 
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SECURITY— (Continued)  :  Pag» 

On  appeal  from  a  Justice's  Court 190,  442 

On  an  appeal  taken  trom  two  orders --  199 

To  stay  execution  on  appeal 193- 

On  appeal  to  the  Court  of  Appeals 193,  301 

From  judgment  or  order  directing  payment  of  money 193 

From  judgment  or  order  directing  delivery  of  personal  prop- 
erty   19& 

From  judgment  or  order  directing  delivery  of  a  document.—  195 

From  judgment  for  recovery  of  a  chattel- - .-- 19ft 

From  judgment  or  order  directing  a  conveyance,  etc 196 

From  judgment  or  order  directing  sale  of  lands 197 

From  judgment  or  order  directing  delivery  of  possession  of 

lands 197 

From  jud  gment  in  action  for  specific  performance 19& 

From  judgment  or  order  of  affirmance 198,  199 

When  an  order  is  necessary  to  effect  a  stay 200^ 

When  order  for  stay  will  be  granted  or  denied 300,  201 

Order  for  astay  in  action  for  dower 201 

Stay  pending  application  for  leave  to  appeal . 201 

On  appeal  to  the  Supreme  Court  from  inferior  court 202,  375,  430 

On  appeal  from  final  judgment 203 

On  appeal  from  an  order 303 

On  appeal  to  the  Appellate  Division 308,  375 

Stay  by  giving  an  undertaking 303 

Stay  by  order _ 304 

Obtaining  order  for  a  stay 205 

Terms  imposed  on  granting  a  stay  by  order 206 

On  appeal  from  orders  made  in  special  proceedings 207 

Habeas  Corpus . 207 

Mandamus 209 

Prohibition 309^ 

Summary  proceedings 209,  445 

Proceedings  against  esways 446- 

Under  condemnation  law 210- 

Arbitration 211 

Upon  appeal  from  final  order  or  decree  of  surrogate ....  211 

Decree  for  payment  of  money  or  delivery  of  property,  etc 311 

Decree  directing  commitment  of   executor,  etc Sii 

Form  of  the  undertaking „ 813 

Decree  admitting  will  to  probate,  eto 21$ 

Decrees  revoking  probate,  letters,  eto 313' 

Up<m  appeal  to  the  County  Court 214 

Requisites  of  the  undertaking 214 

Deposit  in  lieu  of  an  undertaking  on  appeal Slfr 

(See  Deposit.) 

Dispensing  with  or  limiting  security  on  appeal 217 

Waiver  of  security SIT 

People  need  not  give  security 187.  !ifl7 

On  appeal  by  amunicipal  corporation 217 
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SECURITY— (Continued) :  Pa^a 

Where  the  appellant  is  an  executor,  administrator,  etc 218 

Limiting  the  aggregate  amount  of  security - 217,  303 

Requisites  of  undertakings  given  as  security  on  appeal 320 

General  requirements  as  to  form  and  execution 320 

Sureties 231 

Affidavit  of  sureties 22^ 

Acknowledgment 223 

Approval... _ 223,  448 

Defective  undertakings 325 

On  appeal  froma  Surrogate's  Court 225 

On  appear  from  Justice's  Court 335 

Filing  undertakings  given  on  appeal 326,  302,  444 

Serving  copy  undertaking  and  notice  of  filing 226,  803 

Exception  to  sureties 327,  449 

Jurisdiction 228,  450 

Qualification  of  sureties 230 

Determination  as  to  sufficiency  of  sureties 831,  450 

Effect  of  failure  to  justify 231 

Effect  of  security  as  a  stay 234 

Compelling  execution  of  a  new  undertaking 2?9 

"When  sureties  become  insolvent 230 

When  the  undertaking  is  insufficient  inamount 341 

Liability  of  sureties  upon  undertakings  given  upon  appeal 343 

Curing  defects  in  undertakings 351,  252 

Security  for  costs  ., -..„... 515 

When  defendant  may  require  security  for  costs 515 

When  the  plaintiff  is  anon-resident 616 

Where  the  plaintiff  is  an  assignee 518 

Where  plaintiff  is  an  infant... ^ 519 

Inaction  by  executor,  administrator,  trustee,  etc . 520 

Application  for  the  order _. 533 

The  order  requiring  security ..  524 

The  undertaking ^ 534 

Exception  to  sureties  and  justification - 535 

Requiring  additional  undertaking  or  payment 535 

Penalty  for  failure  to  furnish  security ...  520 

Deposit  in  lieu  of  undertakiag 526 

Liability  of  plaintiff's  attorney 537 

In  special  proceedings 587 

SERVICE : 

Of  copy  judgment  and  notice  of  entry 169 

Of  a  notice  of  appeal... 181,  299,  439 

Of  copy  undertaking  and  notice  of  filing 226,  303,  444 

Of  proposed  case 363 

Of  amendments  to  case  and  notice  of  settlement 374 

Of  printed  copies  of  a  case ^- ..807,  379 

Of  points  „ 308 

Of  notice  of  argument 309,  384,  457 
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SERVICE— (Continued) :  Page 

Of  copies  of  the  return _ 431 

Of  notice  of  trial 457 

SERVICES  : 

Limitation  of  right  to  appeal  in  action  for  wages,  etc - 51,  53 

SETTLEMENT: 

Appeals  from  orders  respecting  settlement  of  a  case 97 

Of  a  case  or  bill  of  exceptions 255,  276 

SPECIAL  GUARDIAN  : 

Right  to  appeal  from  a  decree . 136 

SPECIAL  PROCEEDINGS : 

Right. to  review  by  appeal  although  there  is  a  remedy  by  motion 4 

Appeals  to  Court  of  Appeals  from  final  orders  in 61 

Appeals  to  the  Appellate  Division  from  orders  in.. 106 

Orders  affecting  a  substantial  right 106 

Orders  in  condemnation  proceedings . .  108 

Intermediate  orders 110 

Orders  in  proceedings  in  Surrogate's  Court 111 

Appeals  to  the  County  Court  from  orders  in 181 

Summary  proceedings 181 

Animals  straying 182 

Mode  of  taking  an  appeal  from  determinations  in 1 161 

Mandamus 161 

Arbitration ,. 162 

Certiorari 162 

Estrays 162 

Summary  proceedings 162 

Assignments  for  the  benefit  of  creditors. 165 

Staying  execution  on  such  appeal 807 

Habeas  corpus „ 207 

Mandamus 209 

Prohibition 209 

Under  Condemnation  Law 210 

Arbitrations 211 

Costs  in,  discretionary 487 

Furnishing  security  for  costs 527 

SPECIFIC  PERFORMANCE:  , 

Stay  of  execution  on  appeal  in  action  for 1981 

STAY  OF  EXECUTION : 

On  appeal  to  Court  of  Appeals 193,  301 

Of  a  money  judgment 193 

Of  judgment  or  order  for  payment  of  money 14)3 

Of  judgment  or  order  for  payment  in  installments 194 

Of  judgment  for  deficiency  on  foreclosure 194,  197 

Of  judgment  for  p»yment  of  moneys  in  hands  of  a  receiver 198 

Of  a  judgment  in  the  alternative  for  the  payment  of  money 191 
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STAY  OF  EXECUTION— (Continued)  :  Page 

Of  a  judgment  or  order  for  delivery  of  a  chattel 195 

Of  a  judgment  or  order  for  assignmeit  or  delivery  of  a  document.  195 

Of  a  judgment  or  order  directing  a  conveyance.  - 196 

Of  a  judgment  or  order  for  the  jale  or  possession  of   lands,  etc.-  197 

Of  a  judgment  for  sale  under  foreclosure 194,  197 

Of  a  judgment  awarding  an  Injunction 195,  198,  334 

Of  a  judgment  for  specific  performance  of  contract  for  sale  of  land  198 

Of  a  judgment  or  order  of  affirmance .194,  199 

When  an  order  is  required  to  effect  a  stay 200,  302 

When  an  order  vs^ill  or  vrill  not  be  granted 200,  201 

Of  a  judgment  in  action  for  dower 301 

On  application  for  leave  to  appeal 204 

On  appeal  to  the  Supreme  Court  from  an  inferior  court 303,  430 

On  appeal  from  a  final  judgment 202 

On  appeal  from  an  order 203 

On  appeal  to  the  Appellate  Division 203,  375 

By  giving  an  undertaking 303 

By  obtaining  an  order  for  a  stay 204 

Application  for  the  order 205 

When  the  order  will  or  will  not  be  granted .' 206 

Terms  imposed  on  granting  the  order .206,  207 

On  appeals  from  orders  in  special  proceedings 207,  445 

Haleas  corpus 207 

Mandamus 209 

Prohibition 209 

Summary  proceedings.. . ...  309 

In  condemnation  proceedings 210 

Arbitration.. 311 

Upon  appeal  from  order  or  decree  of  a  surrogate 311 

Of  decree  for  delivery  of  property  or  payment  of  money.. 311 

Of  decree  directing  the  commitment  of  an  executor,  etc. 212 

Form  of  the  undertaking 313 

Of  decree  admitting  will  to  probate  or  granting  letters 213 

Of  decree  revoking  probate,  letters,  etc 313 

Effect  of  perfected  appeal  as  a  stay 313,  314 

Upon  appeal  to  the  County  Court 314,  242 

Stay  by  deposit  in  lieu  of  undertaking 315 

When  execution  stayed  by  appeal  without  security 317 

On  appeal  by  people  or  State  officers,  etc 217 

On  appeal  by  municipal  corporation 317 

On  appeal  by  executor,  administrator,   trustee,  etc 318 

Limiting  amount  of  security  required  in  ordinary  cases 310 

Undertaking  to  stay  execution  on  appeal _ 336 

On  appeal  to  the  Court  of  Appeals.. 193,  200 

On  appeal  to  the  Supreme  Court 303 

On  appeal  to  the  Appellate  Division 303 

On  application  for  leave  to  appeal _  301 

On  appeal  from  decree  or  order  of  a  surrogate 211,  335 

On  appeal  to  the  County  Court .     .._ 314,225,442 
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Form  of  the  undertaking 330 

Execution 321 

Affidavit  of  sureties 232 

Acknowledgment 223 

Approval 333,  443 

Defective  undertakings... --  325 

Filing  undertaking - 226,  302,  444 

Serving  copy  and  notice  of  filing -226.  302,  444 

Exception  to  sureties - - 227 

Justification - ^ —  328 

Qualification  of  sureties - 330 

Effect  of  failure  to  justify 331 

Effect  of  perfected  appeal  and  stay 332 

On  appeal  from  a  judgment  awarding  on  injunction. ..195,  198,  334 

Continuance  of  stay - 335 

Compelling  execution  of  a  new  undertaking 339 

Curing  defects  in  undertaking 351 

STIPULATION: 

Relief  from  order  entered  upon  stipulation 8 

Waiver  of  the  right  to  appeal  by  stipulation 18,    19 

Is  within  the  control  of  the  court  and  may  be  set  aside - -.    45 

For  judgment  absolute  on  affirmance 63,  181,  297,  430 

Danger  of  stipulating  f  or  j  udgment  absolute . 398 

As  to  the  facts  proven  to  be  inserted  in  a  case 379 

That  the  papers  in  the  appeal-book  are  copies  -. 280 

By  the  respondent  for  a  reversal,  after  appeal  to  the  County  Court. ..  453 

SUBMISSION : 

Of  a  cause  on  appeal  without  argument 336,  390,  433,  466 

Of  a  controversy  upon  facts  admitted 638 

Parties  to  the  submission. 539 

What  controversies  may  be  submitted 530 

Requisites  of  the  submission ..  531 

Hearing  and  determination  of  the  controversy  ..j. 533 

SUBSTANTIAL  RIGHT: 

Orders  which  have  been  held  to  affect  a  substantial  right 103,  104,  113 

Review  of  such  orders  by  the  Appellate  Division -  103 

la  special  proceedings 106 

Of  Surrogate's  Court Ill 

Review  of  such  orders  at  an  Appellate  Term 123 

SUBSTITUTION : 

Order  refusing  substitution  of  parties  do  not  necessarily  involve  the 

merits 100 

Substitution  of  heir,  etc.,  in  place  of  a  deceased  party 143 

Proceedings  to  bring  in  or  substitute  parties - - 147 

Remedy  for  a  failure  to  procure  substitution 148 
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Before  whom  the  proceeding  may  be  instituted 131 

Appeal  the  proper  remedy  for  review  of  final  order  in , 4 

Mode  of  appealing  from  final  order  in.. 132.  163 

New  trial  in  County  Court  on  appeal  not  authorized ---  163 

Staying  execution  of  a  warrant  to  remove  tenant 809,  445 

Time  within  which  an  appeal  must  be  taken - 437 

Costs  on  appeal 487 

SUPERIOR  CITY  COURTS  : 

Courts  formerly  known  as  Superior  City  Courts 30 

Were  abolished  by  the  Constitution  of  189i 80 

Jurisdiction  of  the  courts  vested  in  Supreme  Court 30,  79 

Jurisdiction  of  former  General  Terms  vested  in  Appellate  Division. -30-79 
Appeals  formerly  heard  by  Superior  Court  of  Buffalo,  where  now 

heard 80 

SUPERVISORS : 

Security  not  required  on  appeal  by  the  board 187 

SUPPLEMENTARY  PROCEEDINGS : 

Remedies  provided  for  the  review  of  orders  in 4,  9 

When  the  remedy  is  by  motion 10 

Orders  adjudging  a  party  or  witness  in  contempt 10 

Order  directing  sale  by  a  receiver 11 

SURETIES : 

Number  of  sureties  required  in  undertaking  on  appgal. 221 

Statutory  construction  of  the  word  '  'sureties  " 223 

Attorney  or  counsellor  cannot  be  a  surety 223,  230 

Affidavit  to  be  annexed  to  the  undertaking  given 223 

Acknowledgment  of  undertaking  by  surety 226 

Effect  of  affidavit  insufficient  in  amount. 225 

Name  of  surety  need  not  appear  in  body  of  undertaking 226 

Exception  to  sureties. 227 

Justification  of  sureties  after  exception 238 

Proceedings  where  sureties  fail  to  justify 229,  231 

<3ualifications  of  sureties 230 

Allowance  upon  justification '231 

Effect  of  failure  to  justify 229,  231,  344 

Notice  of  application  to  discharge  levy  on  chattels 236 

Notice  of  application  to  suspend  lien  of  j  udgment 237 

Proceedings  when  sureties  become  insolvent 230 

Liability  upon  undertakings  given  upon  appeal 243 

Liability  upon  a  defective  undertaking 243,  345 

"When  no  liability  exists  in  the  first  instance 344 

Discharge  of  sureties  from  liability 344 

By  refusal  to  justify  after  exception 244 

Waiver  of  right  to  proceed  against  surety 245 

Satisfaction  of  the  judgment  appealed  from 246 

Agreement  to  delay  execution 246 
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Defenses  not  available  to  sureties 245 

Discharge  of  judgment  debtor  in  bankruptcy 245 

Change  of  parties  pending  the  appeal! -. 245 

Defects  in  the  recitals  of  the  judgment  appealed  from 245 

Loss  of  contribution  against  co-surety 245 

Failure  to  contract  against  dismissal  as  well  as  afSrmance 246 

Want  of  assets  by  executors  sued  as  such 246 

Failure  to  exhaust  remedy  upon  the  judgment 24& 

Limitation  of  actions  upon  undertakings  given  upon  appeal 246 

May  move  to  correct  undertaking 251,  253 

To  undertakings  given  as  security  for  costs 525 

SURPRISE : 

Relief  against  judgments  or  orders  taken  through  surprise 6 

New  trials  on  the  ground  of  surprise 678 

(See  New  Trials.) 

SURROGATES  OR  SURROGATE'S  COURTS  : 

When  a  proceeding  in  a  Surrogate's  Court  is  a  special  proceeding.. 62,  111 

Final  orders  or  decrees  defined m 

Order  defined Ill 

Power  of  the  surrogate  over  decrees  or  orders  of  his  court 117 

Same  powers  given  to  appellate  court  on  review 117 

Who  may  appeal  from  a  determination  of  a  surrogate 138,  143 

Appeal  by  a  person  not  a  party 142,  14a 

Who  should  be  made  parties  to  the  appeal 145 

Bringing  in  persons  not  parties  on  the  appeal 147 

Remedy  for  failure  to  bring  in  the  necessary  parties 14& 

When  a  motion  fora  new  trial  should  precede  the  appeal 155,  536 

Time  within  which  the  appeal  must  be  taken 164,  372 

Notice  of  appeal 179,  373,  374 

Service  of  the  notice  of  appeal 188,  184,  374 

Security  to  perfect  the  appeal- ..186,  211,  374 

Form  of  the  security 189^ 

Staying  execution  upon  the  appeal 211,  375 

Where  the    decree    directs   payment    of  money  on  delivery  of 

property 211 

Where  decree  directs  commitment  of  executor 213 

Form  of  the  undertaking  in  above  cases 213 

Where  decree  admits  a  will  to  probate,  etc 213 

Where  decree  revokes  probate,  letters,  etc ._  213 

Effect  of  perfected  appeal 213 

Deposit  in  lieu  of  giving  an  undertaking  on  appeal 215 

Waiver  of  security  on  appeal 217 

Sureties  in  undertaking  given  on  appeal 221 

Requisites  of  the  undertaking 225 

Approval  of  the  undertaking , _  225 

Piling  of  the  undertaking _ 236,  227 

Justification  of  sureties 228 

Compelling  execution  of  a  new  undertaking 33^ 
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Application  to  increase  the  security 341 

Curing  defects  in  proceedings  to  take  the  appeal,  etc 248 

Case,  where  it  is  desired  to  review  the  facts .- 113,  201 

Without  a  case  there  can  be  no  review  of  the  facts 261,  262 

Time  within  which  the  case  must  be  made  and  served 264 

Time  cannot  be  extended  by  the  surrogate Sf'S 

Settlement  of  the  case.. 114,  279 

Certificate  that  the  case  contains  all  the  evidence — 270 

Preference  of  the  appeal  on  the  calendar 312 

Review  of  decrees  or  orders  by  the  Appellate  Division 111 

What  decrees  or  orders  are  reviewable  by  the  Appellate  Division 111 

^a; parte  orders  are  not  reviewable __ 111 

Orders  affecting  a  substantial  right  are  reviewable.. 111 

What  orders  aSect  a  substantial  right 112 

Order  need  not  be  final  to  be  subject  to  review. 112 

Orders  not  affecting  a  substantial  right  and  not  reviewable 112 

Orders  resting  in  discretion 113 

Review  (rf  de<a«oa  and  intermediate  orders 113 

Nature  of  th«  review  by  the  Appellate  Division 2,    84  / 

Questions  Inreught  up  for  review 114,  180,279 

Disregard  of  errors  in  receiving  or  rejecting  evidence 114,  115,  346 

Powers  of  the  appellate  court  on  the  review 113 

Award  of  costs  of  thei^peal 488 

How  made  payable , 490 

Review  of  orders  granting  or  refusing  a  new  trial 116 

Award  of  costs  on  such  review _._  117 

What  orders  finally  determine  a  special  proceeding 62 

Correction  of  erroneous  judgment  of  Appellate  Division  by  Court  of 

Appeals 363 

SYRACUSE,  MUNICIPAL  COURT  OF  : 

Appeals  from  Municipal  Court  talien  to  the  County  Court 130,  480 

TAXATION  : 

Of  costs 510 

By  whom  taxed 610 

Notice  of  taxation  or  retaxation 511 

Proceedings  on  taxation ...  511 

Review  of  taxation 7,  513 

TERMS : 

Of  the  Court  of  Appeals. 27 

Of  the  Appellate  Divisions.. 30 

Of  the  Appellati)  Term  in  the  first  department 31 

General  Terms  of  the  City  Court  of  the  City  of  New  York 33 

Of  the  County  Court 33 

TIME: 

Within  which  relief  may  be  had  from  a  judgment  by  motion. 6 

Within  which  to  appeal 163 

To  the  Court  of  Appeals 163,291,  396 
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To  the  Appellate  Division 164,  372 

To  the  AppeUate  Term 439 

To  the  General  Term  of  the  City  Court  of  New  York 166,  424 

Prom  the  Municipal  Court  of  the  City  of  New  York 167 

From  the  Municipal  Court  of  Buffalo -.  167 

To  the  County  Court 167,  436 

Limiting  the  time  to  appeal...  - 169 

htrict  practice  required  of  party  seeking  to  limit  time 169 

Service  of  copy  judgment  or  order  and  notice  of  entry  -.169,  170,  173 

Effect  of  failure  to  give  notice  of  entry 171 

Effect  of  failure  to  serve  copy  of  judgment 171 

Where  judgment  has  been  changed  since  entry  and  notice 173 

When  the  time  commences  to  run 173 

Time  cannot  be  extended 174 

Waiver  of  statutory  limit 175 

Computation  of  time 175 

Within  which  to  apply  for  leave  to  appeal  - 201,  203 

Within  which  to  make  and  serve  a  case 263,  307 

Extension  of  time  to  make  a  case 264 

Within  which  to  propose  amendments  to  a  case .. ...  274 

Within  which  to  give  notice  of  settlement  of  case 275 

For  settlement  of  case 276 

Within  which  a  case  must  be  filed 279 

Within  which  papers  must  be  transmitted  to  appellate  court 284 

Extension  of  time  for  transmission 286 

To  file  return  with  Clerk  of  Court  of  Appeals 306 

To  file  record  with  Clerk  of  Appellate  Division 376,377,  379 

To  file  retvu-n  with  Clerk  of  Appellate  Term 431 

To  file  return  on  appeal  to  County  Court 453 

Of  serving  and  filing  printed  copies  of  case  on  appeal  to  Court  of 

Appeals - 307 

Of  serving  printed  copies  of  points  on  appeal  to  Court  of  Appeals. 308 

Of  serving  and  filing  notice  of  argument  for  Court  of  Appeals 309 

Of  sending  down  remittitur  after  judgment  by  default  366 

Of  serving  and  filing  papers  on  appeal  to  Appellate  Division 379,  388 

Of.  filini;  notepf  issue  on  appeal  to  Appellate  Division 383 

Of  serving  notice  of  argument  in  the  Appellate  Division 384 

Of  furnishing  papers  on  which  appeal  is  heard 389 

Of  serving  printed  appeul  book  in  City  Court 435 

Of  notice  of  argument  and  note  of  issue'in  City  Court 426 

Of  notice  of  argument  for  Appellate  Term 483 

Of  exception  to  sureties  on  appeal  to  County  Court 449 

Of  offer  of  judgment  after  appeal 450,  451 

Of  acceptance  of  offer  of  judgment 450,  451 

Of  serving  stipulation  for  reversal 453 

Of  serving  notice  of  trial  in  County  Court 457 

Of  filing  note  of  issue  in  County  Court - 458 

Of  appealing  from  order  of  City  Court  granting  new  trial.478,  479,  481,  483 
Of  appealing  from  order  opening  default .    490 
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Of  notice  of  taxation  of  coats 511 

Of  notice  of  exception  to  surety  upon  an  undertaking  for  costs ..  535 

Of  justification  of  sureties  on  undertaking  for  costs 525 

TITLE  : 

Of  the  cause  on  appeal ._— 144 

TRANSFER  : 

Of  appeals  from  one  department  to  another 38 

Of  appeal  for  disability  of  a  justice  to  sit  in  the  case . —  391 

TRIAL: 

In  the  County  Court  on  appeal . 463 

TROY,  CITY  COURT  OF  : 

Appeals  from  the  City  Court  to  the  County  Court 130,  482 

TRUSTEE : 

Mav  apply  for  order  limiting  or  dispensing  with  security  for  a  stay  ..  218 

When  required  to  furnish  security  for  costs 218 

When  entitled  to  take  an  appeal —136,  140 

UNDERTAKING  : 

Requisites  of  undertaking  to  perfect  an  appeal 189.  299,  442 

When  to  be  given  to  render  the  appeal  effectual ,-.  188 

To  stay  execution  on  appeal 193,  301 

On  appeal  to  Court  of  Appeals . 193,  301 

On  application  for  leave  to  appeal 201 

On  appeal  to  the  Supreme  Court  from  inferior  court 202,  430 

On  appeal  to  the  Appellate  Division 203,  375 

On  appeal  from  order  or  decree  of  surrogate 211 

On  appeal  to  the  County  Court 214,  443,  445,  446 

Waiver  of  undertaking  on  appeal 217 

Limiting  the  amount  in  certain  cases 219,  303 

Requisites  as  to  form  and  execution............ 220,  442 

Form 220 

Signatures _ 220 

Number  of  sureties  required... 221,  222 

Execution  when  guaranteed  by  a  corporation 221,  222 

Affidavit  of  sureties 233 

Acknowledgment - 823 

Approval 223,  443 

On  sppeal  from  a  Surrogate's  Court 325 

On  appeal  from  a  justice's  court 225,  443 

Defective  undertakings 225 

With  whom  filed 226,  303 

Serving  copy  and  notice  of  filing -336,  803 

Exception  to  sureties  _ _ 227,  449 

Justification  of  sureties 228,  449,  450 

Qualification  of  sureties _ 230 

Allowance  of  sureties ..231,  450 
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Effect  of  failure  of  sureties  to  justify 231,  244 

Compelling  execution  of  a  new  undertaking  . . 239 

When  sureties  become  insolvent . 239 

When  insufficient  in  amount 241 

Liabilities  of  sureties  upon  undertakings  given  on  appeal 242 

Limitation  of  actions  upon  undertakings  given  on  appeal 246 

Curing  defects  in  imdertakings 251 

Proceedings  to  obtain  an  amendment 252 

Application  to  file  undertaking  nunc  pro  tune .... 253 

Laches  in  making  application 253 

Consent  of  sureties  to  amendment 253 

Application  by  sureties  to  strike  out  redundant  matter 253 

On  order  requiring  security  for  costs 534 

Exception  to  sureties  and  justification 535 

TJTICA,  CITY  COURT  OF  : 

Appeals  from  the  City  Court  to  the  County  Court 131 

VERDICT  : 

Remedy  by  motion  where  judgment  does  not  conform  to  verdict 6 

Unanimous  decision  that  there  Is  evidence  supporting 37 

Review  in  the  Appellate  Division  ot  judgment  entered  on 88 

Review  in  Court  of  Appeals  where  general  verdict  has  been  rendered.  337 

"Where  a  verdict  was  directed  by  the  court 338,  351 

On  conflicting  evidence  not  disturbed  on  appeal 401,  403 

Must  be  consistent 402 

Influenced  by  passion  or  prejudice  will  be  set  aside 403 

Contrary  to  law 403 

Conclusiveness  of  verdicts  in  actions  for  personal  injuries 403 

For  excessive  or  insufiicient  damages 403 

Motion  on  the  minutes  to  set  aside,  and  fornew  trial 533 

Where  the  verdict  is  contrary  to  evidence. 539 

Where  the  verdict  is  against  the  weight  of  evidence 539 

Where  the  verdict  is  contrary  to  instructions 543 

For  excessive  or  insufficient  damages . 543 

Compelling  agreement  on  a  verdict 583 

Setting  aside  verdict  for  misconduct  of  jury 587 

Affidavits  of  jurors  to  impeach  their  verdict . . 591 

WAIVER : 

Of  an  appeal  already  taken 20 

By  failure  to  file  return  with  clerk  of  appellate  court 385,  309 

By  failure  to  serve  printed  copies  of  case 307 

Of  the  rightto  appeal 18,     19 

By  stipulation  or  agreement 9,    18 

By  acts  inconsistent  with  the  right 19 

By  the  enforcement  of  the  favorable  part  of  a  judgment 19 

By  accepting  the  amount  awarded  by  a  judgment 29 

By  the  collection  of  costs  given  by  the  judgment 30 

By  resisting  the  appeal  of  the  adverse  party 30 
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